Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


^. 


or  TBI 


Cato0  of  ^n^lanDi 


tisrscTiira 


REAL    PROPERtr. 


By  WILLIAM  CRUISE, 

.4>F   LIVGOLN*»  I|i1l»  BtQ.  BA&&ISTSa  AT  |.AV. 


VOLUME  THE  THIRD, 

C«itTA|]ffiro 


Title  21.  ABirowtOM. 

13.   TlTHSS. 
33.  COMMOH. 

S4*  Ways. 
15.  Oppigb9. 

9&  DlCNSTIXf. 


Title  37.  Fr/iiiciiisis. 

28.    RSNTt. 

39.  Dbscemt* 

30.  EsCMSAT. 

31.  Prescriptiok* 


LONDON: 

PRIMTBD    BT   A.  fTRAHAWy 
.PBINTBA   TO  TItl    KlN«'t  M«ST  BXCULBNT  MAJCITT| 

FOR  J.  3UTTERWORTH,  FLEST-STUST, 

AND 

J.  COOKS,  DUBUK. 


1804* 


DIGEST 


.  * 


# 


CONTENTS 


OF    THl 


THIRD  VOLUME, 


TITLE  XXL 

ADVOWSON, 
CHAP.  J. 

Of  the  Origin  and  Nature  of  Advo^foru. 

§  J'   V-/F  incorporeal" Property 
3.  Origin  of  Advowfons 
'5.  ©efcription  of  w  ,  „ 

6.  Right  of  Nemination         -  -  ^ 

8.  Advowfons  appendant         -  ^  . 

12.  Advow'fons  in*  srrofs         -  - 

18.  Advowfons  prefentative         -     - 

19.  CoUative     •    -  4  .         .         ^ 

20.  £)onative 

22.  How  a  Se'ifin  is  acquired 

23.  What  Eftate  may  be  had  in  - 

24.  Dower  and  Curtefy         ... 
29.  May  be  aliened  -  .  . 
31.  Grant  of  the  "next  Prefentation 

37.  IsAffets         •  .  .  „ 

CHAP.  n. 

Of  Prefeiitatton^  Infl'itution^  and  Indudlcn. 
§  I.  Prefentation  -  -  . 

5.  Examinatibn  of  the  Clerk 
10.  Admiflion  '     -  '     - 

xj.  Inftilution 

■ 


2 

-  ibid, 

3 

-  ibid. 

4 

-  5 

7 

-  ibid. 

-  ibid. 

-  ibid. 

8 

-  ibid, 

iq 

-  ibid. 

'       13 


15 
16 

iS 

-      ibid. 

Induction 


Vf 


CONTENTS. 

§  xj.  Indudion 
15.  Of  Lapfe        •  .  « 

22.  Who^yprefent        -  • 

29.  Joint-Tenants 
31.  Coparceners        •  • 

35.  TenantflTin  Conunon        -  • 

37«  "EfkGt  of  Pautition        -  • 

39.  Mortgagor  may  nominate 
42.  And  alfo  a  Banknipt  - 

43    An  infant  may  prcfent        •  • 

47  But  not  a  Lunatic  -      -  - 

48  Who  are  difabled  from  prefenting 
51.  Of  Simony     •    - 

75.  Of  Bonds  of  Refignation        -  • 


'  4- 
17 
<¥> 
45- 
50 
53- 
56 

58 

<!4 
66. 

7> 
78. 

80. 

81. 

90 

95 
98. 

10 1 

106. 


PafN 

ibid. 

ai 

ibid* 

ibid. 
96 

>9 

ibid. 

ibid. 

3» 
4? 


TITLE  XXn. 

.  TITHES. 
Orij^n  and  Nature  of  Tithes        •  •  • 

Different  Kinds        .  .  •  • 

Of  what  Things  Predial  Tithes  ase  due        - 
Agiftment 

Hemp,  Flax,  Scc^        -  •  •  . 

Gardens      ,      -        .    - 

Of  what  Things  mixed  Tithes  are  due 
Of  what  Things  perfonal  Tithes  are  due 

What  Things  are  notjtitheable        ... 

To  whom  Tithes  ar^  due        .... 

Of  redorial  and  vicarial  Tithes      "     » 
Of  Lay  Impropriations        .  «  • 

Long  Poffeflion  of  a  Portion  of  Tithes  gives  a  Title 
Of  Exemptions  from  Tithes        .  .  • 

Prefcription  de  turn  denmando        ... 
Whether  good  againft  a  Lay-Impropriator 
Non-payment  will  fupport  a  Claim  to  a  Portion  pf  Tithes 
Prefcription  de  Modo  DjfcsmamS        •  «  » 

Real  Compoiition        .... 
Inclofure  A&s        •  *  «  . 


» ^ 


54 

57 

6^ 

63 

«4 
ibid. 

65 
66 

67 
ibid. 

69 

71 

73 
ibid. 

77 

89 
90 
91 


TITLE 


CONTENTS- 


TITLE  xxm. 

COMMON. 

5  i*  Nature  of 

s.  Common  of  ^dhite        «  « 

J.  Appendant        -  i 

8-  Appmtenant        ii  4 

I  J.  Becaufeof  Vidaage        • 
18.  In  Grafs        ^  •  • 

ax.  Stinted  CommoD       •    *  n 

95*  Common  of  fftoven 
51.  Common  of  TmiMoy 
344  CoomKitt  of  Pifcaiy        * 

3J^.  Apportionment  of  Common 

38.  Rights  of  the  Loid 

47.  Rights  of  the  Commoners 

51*  Approvement  of  Common        • 

71*  Indofwv  of  Common 

75.  Extinguifhment  of  Common        • 

76.  By  Releafe 

77.  B7  Unity  of  Pofleffion 

86.  By  En&anchifement  of  Copyhold 
90.  Common  may  be  rerxved 


Ma 


TITLE  IXIV. 
WAYS, 

f  I.  Nature  of  a  Way        •  • 

6.  How  a  Right  o(  Way  may  be  daimed 
15.  How  a  Right  of  Way  is  to  be  nfed 

22.  Who  are  bound  to  repait  a  Way 

23.  How  a  Right  of  Way  may  be  extinguiihed 


Piiir^ 
ibid« 

94 
96 

97 
98 
99 

lor 
ibid. 
let 
ibid. 
106 
ibid. 
nj 

"4 
ibkL 

ibid. 

117 

"9 


131 

1*3 

J  39 
ibid. 


TITLE  XXV. 
OTTtCtS. 


f  t.  NatnreoftaOSce 


•3 


-      133 

§  i.  Haw 


I 


v5-  contKnts. 

§  6.  How  created        -         •        .             ,     .  -  i^^ 

8.  Offices  incident  to  others         -          -          -  •  ^34 

II.  How  grated         -                    .                   .  -  i^? 

l6.  Bifliops,  &c.  may  grant  Offices         -    -  -             ..  i«y 

a  I.  What  EllaAe  may  be -had  in  Offices         -  -14* 

35.  Of  Reverfionary-Grants        —                  -  "        .  jMe 

40.  What  Offices- may  be  intaiied         -       -  *          .     -  147 

43.  What  Offices  are  fubjcd  to  Curtefy  and  Dower  .  148 

46.  Some  Offices  may  be  held  by  Two  Perrons'  ^             -  149 

5  r.  What  Offices  may  be  affigned         •  •             -  iro 

54.  Who  may  hold  an  Office         -                 -  -  ic4 

61.  How  to  be  exercifed         -                 .  -           -  itx 

71.  Qualifications- required  for  Offices             -  -  ic8 

^7.  Of  the  Offence  of  buying  Offices         -  -           -  160 

89.  What  Bargains  not  within  the  Statute         -  -  161 

91.  Where  Equity  relieves      --                     -  -  164 

94.  How  Offices  may  be  loft  -       1                   .  -  16$ 

95.  Forfeiture             .                   -                   .  .  ibj^j, 

105.  Acceptance  of  an  incom[j)atible  Office         -  -  168 

108.  Dcftruftion  of  the  Principal         -                 .  .  i5h 


TITLE  XXVI.  , 

DIGNITIES. 

§  I.  Origin  of  Dignities         -                 -  .             .  ijj 

15.  Names  or  Titles  of  Dignities         -  -              -  i''6 

38.  Of  Dignities  by  Tenure         -  •                    -  iSc 

48.  Of  Dignities  by  Writ         -  -                      -  193 

50.  Th«  Perfon  fummoned  muft  fit         •  -               -  194 

52.  What  Proof  neccffary         -                  .  .              -  IQ? 

54.  Defcendible  to  Females         -  -                     ■*  198 

68.  Of  Writs  to  the  eldeft  Sons  of  Peers  -                   .  206 

78.  Of  .Dignities  by  Letters  Patent         -  .              -  215 

92.  A  Dignity  need  not  be  of  any  Place    •-  -           -  210 

94.  Dignities  by  Marriage         -             -  -               .  220 

97.  Whether  a  Dignity  may  be  refufed  -                      -  221 

98.  What  Eilate  may  be  had  in  a  Dignity  -                -  222  ^ 

§  ic6.  No 


-tONTENTS- 

§lo6.  No  Curtefy  of  a  Dignity        -     '           •                    ;  127 

114-  A  Dignity  cannot  be  "aHcned        -                -               -  230 

123.  A  Peer  degraded  for  Poretty        -              -        .        -  234 

125.  A  Dignity  net  extingtdfhed  by  a  new  Title    -            -  235 

128.  An  Earldom  does  not  attradi'a  Barony  *.      -               -  236 

152.  A  Dignity  is  forfeited  by  Attainder       ••                     •  238 

1 34.  Cpmiption  of  Blood        -                -     ,      «              .  239 

137.  Exception — Intailed  Digrnities         •                •            .  240 

1 39.  Reftitution  of  Blood        ^              •              •              .  241 

143.  Defcent  of  Dignities         -                     -                        .  244 

149.  Abeyance  of  Dignities        -            -             -              -  245 

J  56.  The  King  may  terminate  the  Abeyance   .      -               -  249 
163.  Effe£l  of  a  Writ  of  Summons  to  One  of  the  Heirs  of 

a  Coheir        -----  253 

iSg,  Where  only  One  Heir,  the  Abeyance  terminates         -  254 
I71.  Attainder  of  One  of  Two  Coheirs  does  not  determine 

the  Abeyance         -      *           -'        .      -                 -  '260 

I74.  Length  of  Time  decs  not  bar  a  Claim  to  a  Dignity     -  274 


TITLE  XX\TL 

FRANCHISES. 

^  .1.  Nature  of  Francbifes 

3.  Franchifcs  annexed  to  Manors 

4.  Court  Leet        .  -  - 
6.  Waifs        -                -    .            - 

10.  Wreck         -  -  . 

17.  Eftray        -  ..  - 

23.  Treafure-Trove 

26.  Royal  Fifh         -  ^. 

27.  Forfeitures         .  -  - 
29.  Deodands          -                -            - 
32.  Fairs  and  Markfets 

42.  A  Foreft         .  -  - 

51.  A  Free  Chafe 
57.  A  Park        -  -    • 

61.  A  Free  Warren     '  - 

a4 


.'     ±78 

-  279 
ibid, 
ibid. 

.       281 

-  283 

-  284 

-  285 
ibid* 

-  286 

-  ibid. 

290 

292 

•      294 

-  «95 

i68.A 


CONTENTS. 


K»c 

^68.  AFreeFiflierf 

-     »9T 

73.  Of  the  Title  to  Fnachi&i       • 

•     39S 

75.  How  Fiiacliiiet  aaj:  be  deftroyed       • 

•     301 

76.  Rettnion  with' the  Crown       •                • 

•    ibid. 

78.  Sttirender       •               •              •            « 

•     30» 

79    Forfjpiture       •                  •                   • 

•    ibid* 

TITLE  XXVni. 

• 

R  E  NT  S. 

CHAP.  I. 

0/  tie  Or(fm  and  Natut^  tf  Raits. 

1 

§  I.  Origin  of  Rents        •               «               « 

•   306 

6.  Of  Rent-fiervice        «                  -                 -            < 

■      3P* 

8.  Of  91  Rent-Chaige 

>     ibid. 

11.  OfaRent-Seck        •           *           -            -^ 

■      309 

13.  Other  Soils  of  Rents        .             .            .             . 

•     309 

27.  Out  of  what  a  Rent  may  iflbe       •               • 

.      311 

26.  Upon  what  Conveyances 

'      S»3 

36.  How  a  Rent^Chat^  may  be  created 

•      317 

40.  To  whom  Rents  may  be  referred        -    '        • 

.      318 

55.  At  what  Time  payable 

•      3H 

65.  When  Rent  goes  to  the  ExecutOTf  or  to  the  Heir 

326 

71.  Of  Diftre(sfor  Rent        -               .               .         . 

•      3*9 

73.  Of  Condition  of  Re-entry        -                 - 

■      330 

76.  Claufe  of  Entry        -                   -               .             . 

33* 

78.  Right  of  Entry  by  Way  of  life        -             -         . 

•      33* 

79.  Ejed^ment        -                  -     • 

333 

80.  Courts  of  Equity        ^                    .                •           . 

■     ibid. 

82.  Afbons  of  Debt  and  Covenant 

•      334 

CHAP.  n. 

» 

Of  the^  IruUeMs  to  Rentt. 

fi.  An  Eftate  in  Fee  and  in  Tail  may  be  had- in  a  Rent    - 

^     335 

5.  And  an  Eftate  for  Life  or  Years        .            .            . 

■      336 

6.  Occupancy  of  a  Rent        .             .              •              . 

•     ibid. 

II.  Curtefy        -                 -                   •               .        . 

•      J38 

§  14- 

Dower 

•  ^ 


CONTENTS. 

§  14.  Dower       •  .  •  . 

M.  Widun  the  Statute  of  Ufet 
37.  May  be  graoted  in  Remainder 
jOb  Mqf  coflnmence  mfaturo 
33.  May  oeafe  for  a  Time        •  •  • 

33.  A  Rent  cannotbedetefted        •  .  • 

36.  How  a  Rent  may  be  forfeited 

CHAP.  III. 

tjf  the  Difcbarp  md  Jpfortlwmmt  9f  Ruit. 

<  I.  Dtfcfaaive  of  Rent-Service 
13.  Difcharge  of  a  Rent<Charge 
3 1 .  Apportionment  of  a  Rent-Charge 

37.  Appoitiottment  of  a  Rent-Ser^ice 

41.  Statute  II  Geo.  3.  &r  apportioning  of  Rent    - 


Pige 

339 

34« 
343 

344 

345 
ibid. 

S4« 


35S 

35« 

35T 

36i 


TITLE  XIIX. 

DESCENT. 

CHAP.  I. 
Of  the  Tale  to  Thb^  real. 


§  3.  Definition  of  a  Title 

•      36S 

3.  Pofleffion        ^ 

-     ibid. 

4.  Right  of  Poflei&ott        ... 

•      3C9 

8.  Right  of  Property        ... 

•     ibid. 

9.  Difoontinuance  of  an  Eftate  Tail 

•      370 

10.  Po&iEont  and  Right  of  PofleiBon  and  I'roperty 

.     ibid. 

CHAP.  II. 

Of  De/cait  and  Con/angmmif* 

f  I.  Nature  of  Defcent         -                     '- 

-      372 

3.  Of  Confangttinity        ... 

•      373 

7.  Who  mif  be  Heirt        -                -                - 

-      374 

8.  They  mull  t^e  legitimate        -           -           - 

.     ibid. 

13.  And  natural-born  fubje^ 

-      375 

18.  A  Title  may  be  derived  through  an  Alien 

-      377 

30,  Perfons  attainted^  incapable  of  inheriting 

-      37« 

CHAP. 


CdMTfiN'TS. 

cttAP.  in. 

Q/"  the  Rules  or  Canons  of  Vefcent. 

§  i.  Firft  Canon. — Inheritances  lineally  defcended    -         -  38^ 

a.  Maxim,  that  Nemo^ejl  Hares  viventu         -                     *  385 

,    3,  The  Anceftor  muft  die  feifed        .                i               -  ibid. 

8.  Exceptions  to  this  Ride        -            -              ^            .  384 

10.  Explanation  of  the  Firft  Canon  -  -  -  385 
12.  A  Defcent  maybe  defeated  by  the  Birth  of  a  nearer  Heir  386 

17.  Exclulion  of  the  afcending  Line         -             -             -  387 

33.  Second  Canon. — Males  preferred  to  Females    -           -  389 

25.  Third  Canon.— The  eldcft  Male  fucceeds         -            .  ibid. 

30.  Fourth  Canon. —Right  of  Reprefentation         -           -  351 

SS-  Fifth  Canon. — Collateral  Def cents         -             -          -  393 

.36.  The  Heir  muft  be  defcended  from  the  Firft  Purchafer  ibid. 
41.  Deicents  exparte  paterna  et  maferna         -             -           "395 

43.  What  Afts  will  alter  the  Defcent         -              -          -  396 

59.  Rule  of  Collateral  Dcfcents         -                 -                 .  406 

60.  Sixth  Canon. — Exclufion  of  the  Half-Blood  -  -  407 
66,  What  Seiiln  is  neceflary         -                 -             -          -  408 

77.  Trufts  defcend  to  the  V/hole  Blood         -                      -  418 

78.  Advowfons,  Tithes,  ^c.  ^  -  -  -  ibid. 
84.  Seventh  Canon, — The  Male  Stocks  preferred  -  -  419 
86.  Mode  of  tracing  an  Heir  at  Law  -  -  -  420 
95.  Obfervations  on  B!ackftone*s  DoSnne  of  D.'f cents           -  424 

« 

CHAP.  LV. 
0/"  the  Defcent  of  Efiates  in  Remainder  or  Reverfion. 

J  2.  Remainders,  £si*c.  defcend  to  the  Heirs  of  the  Perfon  in 

whom  they  firft  vefted        -            -             -         -  4G1 
6.  A  Right  to  a  Remainder  does  not  exclude  the  Half- 
Blood        -                .                .                -        •  465 

» 

15.  An  Aft  of  Ownerfhip  operates  as  a  Seifm         -           -  467 

•CHAP.  V. 
Of  Defient  by  Statute  and  Cuflom* 

§  I.  Defcent  of  Eftatcs  Tail                            -                  -  47* 

6.  No  Corruption  of  Blood        -                    -                 -  475 

10.  Cuftomary  DefcentS        -                *               -            -  474 

$  II.  Defcent 


CdNfEN'f^  A 

f  1 1 .  Defcent  in  Gavelkind         -  -  .         - '  ^^^ 

i^.  Borough  Bnglifh       *  -  -  -  -  i|.y6 

"^2 J.  D^fcent  of  Copyholds         -  ...  ^^S 


4^ 


TITLE  XXI» 

ESCHEAT. 

j   I .  Of  Title  by  Purcbafe         -                 .               -          .  ^g^^ 

5.  Of  Efdie^t         -.               .                -            -           •  .«?o 

1 1 .  Efcheat  for  Pefault  of  Heirs         .                 -               ,  -q2 

12.  Eficheat  from  Corruption  of  Blood.  ^  ^  il>id, 
J4.  No  Efcheat,.  where  there  is  a  «T(nant  '  "  ▼  .  ^j 
18.  Any  Alienation  prevents  ah  Efcheat        -                   •  -oc 

22.  To  whom  Lands  Efcheat        ... 

23.  The  Lord,  by  Efcheat,  is  fubje^  to  Incumbrances     - 
25-  Was  not  bound  to  execute  a  Ufe        -             -            .  ^g^ 
26.  Whether  fubjea  to  a  Truft"        ...  ibid. 

30.  May  (fiftiain  for  Rent         -                 .              .            -  408 

31.  Entitled  to  a  Term  to  attend         -                 -              .  ibid. 

33.  And  to  all  Charters,  &/r.         •            .             .            .  ^^ 

34.  What  Things  efcheat  -  -  .  ^  .  ibid. 
40.  A  .Trufl  does  not  efcheat  -  -  .  roo 
42.  Nor  an  Equity  of  Redemption  •  .  -  C2i 
43*  Money  to  be  laid  out  in  Land  -  .  ^  Kzz 
44*  Office  of  Efcheator        -                    ...  ibid. 


TITLE  XXXL 

PRESCRIPTION. 

CHAP.  I. 

Prefcription  by  immanorial  Ufage. 

5  I.  Origin  of  Prefcription         -              -               -  .  5*23 

6.  Prefcription  by  immemorial  Ufage         -             -  -  ?2C 

8.  Prefcription  in  the  Perfon,  and  in  the  Eftate     -  -  526 

10.  What  may  be  claimed  by  Prefcription         -  .  ibid. 

24.  Prefcription  muft  be  Time  out  of  Mind        -  -  53 1 

28«  And  have  a  continued  Ufage        -              •  -  5J2 

J  31.  Muft 


V 


CONTENTS, 

j  ji.  Muft  be  eertiin  and  reafonable 
34.  Of  Yoid  PtecnpcioQt        •  • 

41.  How  a  Prefcription  may  be  loft 
46*  Defee&t  of  £ftate6»  acquired  by  Prefcription    • 

\  CHAP.  II. 

Of  the  StatttUi  o/LimiUttiOH. 

1.  Negative  Prefcription        •  «              . 

4   Statntet  of  Limitation        •  e             « 

5.  As  to  Writs  of  Right         *  ... 

7.  As  to  prefcriptive  Rights 

8.  As  to  Avowries        -  •               • 
ID.  As^to  Writs  of  Formedon 

12.  As  to  Entry  upon  Lands,  and  Eje&ments 

31.  The  Entry  muft  be  on  the  Land 

33    And  followed  by  an  A£tion 

34.  Where  a  Pcrfon  acquires  a  new  Right 

37.  There  muft  be  an  adiierle  Pofleffion 

54.  To  what  Perfons  and  Eftates  thefe  Statutes  extend 

37*  Nuffum  Temfitt  Aft  .  - 

40.,  What  Perfons  and  Eftates  are  not  within  the  Statutes 

41.  Ecckiiaftical  Cotporations 

42.  Advowfons  •  •  .  . 
44.  Rents  created  by  Deed 

47.  Fealty,  Sf^.  -  .  -  - 

48.  Bonds,  Debts,  lie.  -  -  » 
49*  Sarings  in  the  Statutes  of  Limitations 
53.  Where  Equity  adopts  the  Doftrine  of  Limitationi 


533 
ibid. 

537 


5i9 
539 

539 

540 
ML 

54» 
ibid. 

550 

ibid. 

554 

557 

558 
560 

ibid. 

561 

ibid. 

ibid, 
ibid. 

564 


INDEX 


INDEX  TO   CASES 


IN   THK 


THIRD  VOLUME. 


A  iVl 

A  B£RGAV£NNY*sCafe  19^ 


I 


-^^  Abbot  V  Barton 
Ajdams  «•  Waller 
Addington  v.  Qode 
Anas  V  PkkereD 
Awcd*s  caiie 
AnonjnioiUy  6i.   6a     iC2 

I  6  336. 
— — — —  »  Fsdmer  105, 
Aido  «.  Waduns  • 


AitluiigtcMi «.  Coreiley 
«  Fairkes 


«i 


40 

5  5 

535 
IC9 

568 

113 

360 

a8 

112 

100 


Anndd  «  doucefter  (Ep  ) 

«  Steer 

Attorney  General  «.  Cholmley  9 1 
Aoftin «  Nkfaolafl  •  58 

Awdry  v  Smallcooibe        •      68 
Ayde  V.  Flower  •  63 

B 

Babington  v.  Wood         • 
Bacon  9  Bacon 
JBagfhaw  9  Bofley 
Baker  tr  Moontford 
Barret  «  Glubb 
Barwick  v  F^er     - 
'Batefon  v   Green 
Bayly  v.  Sterroa 
BeanxHit  Baiony,  cafe  of    - 
Bdfonrv  Wefton 
Bcllew  V  Langdon 
Bennetts  Reere 
Benfonv  Chefter 
Bei'gaveuny  Barony»  cafe  of 
Berkeley's  cafe 
Berner's  Baniuyy  cale  of    •• 
BkkneDv  Goagh 
Biggn  9  Brieve         • 
Blenco  «•  Marfton 
Sgtctoaxt  BaiQiiyf  cafe  of  195 

a;a  374 


42 

376 

49 

34 

38 
326 

104 

4^7 
261 

35^ 
iw6 

94 
ibid 

j88 

^74 
261 

566 

326 

74 


Bradbury  «•  Wrigbt  •  310 
Bndflunrv  Eyre  -  1I5»  I19 
Bni^et  V-  Edwaras  •  33S 
Buckingbam  (Dnke  of)'*  Cafe  156 
Boiler  V  CheWrtoa        -         337 

«  Exeter  (Ep.)       -       23 

Bm]gefs  V.  Wbeate  •  498,  501 
Borr  V  Evans  -  77 

Bnuerv  Mooniags  •  355 
Byfte  V.  Manning  34 


CampbeD's  cafe 
CampbeBv  WiUbn 


361 


CbapKn  v.  CbapKn  340  341.  343 

Oarkev  Cone  -  124 

darklbnv   Woodhooie     -      Jio 

CHements  v  Scudamore   477.  481 

Clere  and  Bitnk      428  429  430 

CKffiDrd  Barony,  a£e  of 

Clifton  Baiony,  cafe  of 

Qiin's  cale         -  - 

Colebrook  «  Elliot 

Colltngwood  V  Pace 

Collins  V  Goodal 

CoQyer  v  Howie 

Cooper  V  Mariball 

Corbet's  Cafe 

Cotbcrv  Merrick 

Gowpertr  Asdiewt 

Cravdey  v.  WeHs 

Crouch  V.  Frier 

Croucher  v  Collins 

Crow  tr  Stodut 

CuUiford  V  De  Cardonnel 

Carle's  cafe 

Corwen  v.  Salkdd 


203 

279 

3»i 

5^ 

59 
ic6 

97 

319 
•536 

5« 

74 
6t 

145 

288 


D 
Dacit  Baronyi  cafe  of 


198 
Dalfton 


XlV 


INDEX  TO  CASES. 


Dalflon  V   Reeve 
Darcll  V,  Bridge 
Delawarre  (Lord)'s  cafe    - 
Denn  v.  ^rtef  ^  -*  *-^' 
Dennis  *y   Loving 
Dettrick  V.  Bradburn 
Dixon  V.  Robinfon 
Doe  V,  Jones  -  ^yS. 

V.  Keen  ^j{^ 

V.  Mafon         ■* 

V.  Morgan 


Page 

302 
235 


Grant's  cafe 
Gree  v.  Rolle 
.-.i^L^reen  V.  i^uftin 

151  ^ 


Do  well  v.  Sanders 
Driver  v.  Huffey 
DAiry  V.  Kent 
Duberley  v.  £i|ge\ 
•X^^^jTi.  JefFcries 
Dynioke  V,  Howard 


•Eaftwood  V,  Vincke 
,  Edwards  v.  Ld.  Vernoi;i 
Ellis  V-  Read 
Emerfon  v.  Selby 
Exeter  (Ep.)  v.  Hale 


Gaily  v.  Selby 
Gerard  V.  Gerard     • 
Gilbert  v.  Emerton 
Glover  V.  Archer 
— ■  '*■■*  v.  Liane         • 
Godbolt's  cafe 
Godbolt  v.  Freeftone 
Godolphin  v.  Tudor 
Goodright  v.  Saul 

^^  v.  WeUs 

Goodtitlev.  Newman 
GuodlQQ  V.  Du&ld 


564 

485 
478 

542 

96 

IC9 

355 
12 


Page 
89 

-    550 
68 

379 


Grey  of  Ruthyn  Barony,  cafe  of 

236.  244 


388 

86 

162 

94 
18 


..Fanfliaw  -u.  More 
Fawcett  12.  Strickland 
Fitzwalter  Barony,  cafe  of 
Folkapd  V.  Hemmett 
Ford  V.  Grey  -  550. 

Forder  v   Wade 
Forth  V  Ward 
Fofter's  Cafe 
Fofter  V  Cooke 
Fotherby  v  Hartridge 
Fowler  v.  Sanders 

V  Seagrave 

Foxley's  cafe 


78 
no 

237 
ic6 

555 
480 

117 

562 

374- 
567 

535 
296 

279 


Griffin'3  cafe 

Grymes  v.  Peacock         n 

H 

Hadefdon  v.  Grj'flell 

Hale  v.  — 

Harcourt  v.  Fox 

v.  Pole 

Harrington  v.  Du  Chatel 

Harrifon  v.  Evans 

Harrifon's  cafe 

Haitwell  V.  HartwelT 

HavergilT  v.  Hare 

Hawkes  v.  Molyneux 

Hayes  v.  Dowfe'  '    •- 

Heathcotc  v.  Mainwaring 

Heddy  v.  Wheelhoufe 

Heigate  v.  Williams 

Hett  V.  Meeds 

Hilliard  v.  Stapleton 

Hill'«  cafe 

Hofkins  v.  Robins 

Howard  v.  Cavendifli  -  c, 

Howard  of  Walden  Barony,  cafe  of 

251 
Howard'^  cafe 
Howard  (I.ord)'s  cafe 
Howell  V.  King 
Howtou  V.  Frearfon 
Huggins  "v.  Bambridge 
Hunt  V.  Bowine 


3B6. 


26 
220 

567 

325 
III 

162 

402 

163 

374 
399 

p.  1  *^ 


251 
117 


106 

483 
143 

32Z 

164. 

159 

296 
165 

33^ 
98 

$9 
93 

288 

12'9 

75 
42 

51*3 

105 

"8 


-     169 
252,  253 

ibid. 
162 

V    55^ 


Ingram's  cafe 


161 


JefFry  at  Hay's  cafe 
Jemmott  v.  Cowley 
Jenifon  v.  Lexington 
Jenkins  v.  Prichard 
Jenner  v.  Morgan 
Jennings  v,  Lettis 
Jew  V.  Thii'kwell 
Johns  V.  Lawrence 
Jones  V.  Bew 
V,  Clerk 

V.  Puprh  , 

V.  Tip  ei"vllle 


527 

33f 
321 

462.  465 

36a 

86 

360 

4» 
150 

143 

-       146 

5^7 
Keymer 


INDEX  TO  CASE& 


K 

Xeymer  v,  Summen 
Kimpton's  cafe 
King  v.  Walker 
Knight's  cafe 


Pa^A 


117 
316 


Lawton  v>  Ward 
Layng  v.  Paine 
I,ee  V.  Arundel 
Norris 


12 


6 
558 


Faradifev.  Ja 
Parker  tr.  Kett     - 
FarfoQs  «.  Thovnpioo 
Partridge  v.  Whillon 
Peakc  ^.  Tucker 
Peirfon  v.  Shore 
Pendrfll  v.  Pendnll 
Petre  (Ld.)  t^.  Blencoe 
"  Pill  t>.  Powers 


Pindar  V.  Rutter 
p!ne*8  cafe 
Pringle  t7.  Child 


V.  Moms         -  -         C5»  ix    f  f     ^j 

Uewellin  t;.  Mackworth  S^Sf  S^l^^l  7VT?.       r      * 


V.  Wolverfton 
JLong  and  Hemming's  cafe 
Lixumey  Barony,  cafe  of     - 
LiUmley's  cafe         r 
Lattrell's  cafe        •  7 


M 

Mackenzie  v.  Lord  Powis 

—  V.  Robinfon 

Magdalen  College  cafe 
Msuiteil  V,  Mantell  - 

Margett  v.  Butcher 
Maiiham  v.  Hunter 
Mafon  V.  Day 
May  V.  Street 
Millward  v.  Thatcher 
Mitton's  cafe 
Monk  V.  Cooper     - 
Morris  v.  M'Cullock 
Mountjoy  V.  Huntingdon    - 

N 

Nagle  v.  Edwards    - 

Kaih  V.  MoHins 

Kelfon's  cafe 

Nevil's  cafe         -       150.  168. 

Nevil  v.  Hammerton        *• 

Nicholas  v.  Elliott    - 

Norton  V.  Clark         « 


Oates  V.  Frith        -         r 
Ofwald  V.  Legh        ^ 
Oxenden  v.  Skinner 
Oxford  Earldom,  cafe  of 


Pa^cU  V.  Gee 


37 

4 

239 

474 

537 


568 

26 

560 

474 

59 
117 

397 
496 

169 

136 

35^ 
164 

300 


80 

75 
"5 
238 
109 

55 


31S 
224 


363 


Pj2* 
350 

»5J 

163 
S» 

3"4 
80 

530 

35« 
5*1 
5>» 
527 
2:4 
233 


Quilter  V.  Mufleodiiie 


a. 


561 


Rapley  «.  Chaplin 
Reading  v.  Royflon 
Reve  v.  Maliler 
Reeve  «.-  Attorney  General 
Rex  V.  Borefton 
—  V.  Butler 

^^-  V.  Inhabitants  of  Hermitage 

116 


4«3 
SSS 

483 
495 

378 
287 


'   V.  l^emp         •  » 

v.  Lienth  I         -         • 

— ^  V.  Marfden 
— —  «.  Pergam 

V.  RulTel 

V.  Talbot 

Reynell'ff  cafe 
Rider  V.  Smith 
Ridley  v.  Pownall  •     -  - 

Rockingham  (Ld.)  v.  Penrice  329 
Roe  V.  Parker        -  -     485 

—  V.  Ferrars  -  -  5^6 
Romrs  V.  Holled  -  -  16 
Role  V.  Calland  -  •  81 
Rotheram  v.  Green         -  1 14 

RuITel  (Lady)'8  cafe        -        153 


146 
152 
287 
169 

35 
296 

H3 
129 

138 


Sacfae^rell  v.  Frogate 
Salifbury  (Ep.)  v.  Philips 
Salter  v.  Boteler 
v.  Butler 


Sandys  v.  OlifF 
Saunders  v.  Owen 


320 

-  336 

-  343 

-  119 

137 
9awbrid^a 


Sfl 


»)J^. 


TO  CASES. 


fazt 
&i«b.idgetr«  Benton  -  90 
Saw3per's  cale        •  -      IJ9 

Stty  and  Sele^sJironyt  ca&  of  101 


Scott  9.  Ajnj 
Scholes  V.  Hai'grcavo 
Searv.  TrinitjColkge 
Sdly  V.  Bank 
Semford  ip.  Havd    • 
Senhoufe  «. 


Shakefeear  v.  Pn>pin 
Shrewftury  (Eaxl  of)^f  cafe 
Sizns  V.  Benoett        -  - 

SmaU  V.  Dale 
Smith  9.  Farnabv 
V.  Fc¥crdl 
'•  V.  How 
■II'   *  V*  Jveinp        "^        • 

-  V.  Shefrcrne 
o.  WflUams 

-  V.  Wyatt      . 
Smithky  v-  Choodej 
Solme  V.  BuDock 
Southern  «.  BeDafis 
Stapleton's  cafe 
Steele  v.  Wright 
Stephens  9.  Baily   • 

-  V.  Wall 
Stevens  v.  Arthur 
Strafford  v.  Wentworth 
Strange  Barony,  Cafe  of    • 
Stringer  v.  New 
Strutt  9.  Baker 
Styant  v.  Walker 
Suiry  V.  Pigot 
Sutton's  C3e 


St 

95 

5. 

58 
396 

iid 

5^ 
410 

336 

104 

97 
298 

37 
61 

55 
22 

lOI 

3^7 
261 

353 

497 

36 


Tong  «.  Robxnfon 
Trelawney  9.  £p.  l^oton 
Troward  v.  CaiUand        m 
Totter£d's  Cafe        «        . 
Turner  v.  Hodges 

Upton  V,  Dawkins 

V. 

Valentine  v.  Penny 
Vaux  V.  Jefferen 
Veale  v.  Prior 
Vernon  v.  Vemoo 
Vintner's  Cafe         -        1. 

W. 

Walker  v.  Hammerfley 
Wallis  V.  Pain 
Walton  V.  Tryon 
Warner's  Cafe 
Weeks  v.  Slake        •        ^ 
V.  Peach        •        »• 


»3 

138 
II 

496 


29t 


lot 
167 

305 

152 


56 

59 
6o»62 

5« 
III 

34f 


Sydney  Barony,  Cafe  of 
Symonds  v.  Gibfon 

T. 

Talbot's  Cafe 
Tanfield  v.  Rogers 
TaTemerv.  Cromwell 
Taylor  v.  Horde 
—  V.  Whitehead 
Thorp  ««  Bendlowes 


129 

I44»  '53 
-    212 

162 


^  _  Wentworth  Baronj,  Cafe  of    206 
95^Weilfahng  V.  Wenfalihg     •       14^ 
328.Whaky  V.  Thompfon        •      130 
a  .8;  White  «.  Ewer        -        -       $6; 
468  Whitelock's  Cafe  -         323 

86  Wnd's  Cafe  -        -         X02 

X 18  Willoughby  de  Br9ke  Barony, 

Cafe  of  -  205,  256 

Wilfon  V.  Kirkfhaw  •         23 

Whittingham's  Cafe  -  495 
WincheSer  (Ep.'s)  Cafe  .  74 
Windfor  (Dean  of)  v.  Glover  313 
Winter's  Cafe  •  -  314 
Woodward  19.  Fox  «  x.61,  168 
Worledge  v.  Kingfwell      -      119 


359 

478 

543 

127 

63 


Throxton  v.  Att.  Gen.    4989  5x1 


Womd  V.  MiUer 
Wotton  V.  Shirt 


64 
357 


Y. 


Young  V.  Stoel 


H5f  153 


A  DIGEST 


DIGEST 


OF    THE 


^ateis  of  CnglanY^ 


RKSPECTIKO 


REAL    PROPERrr. 


TITLE  XXL 

ADVOWSON*. 

CHAP.  L 
Of  the  Origin  and  Nature  ofAdvowfons. 

CHAP.  IL 
Of  Prefentationj  Inftitution^  and  Induction. 


CHAP.  L 

Of  the  Origin  and  Nature  rf  Advm^fons. 


%  1.  Of  Incorporeal  Property, 
3.  Origin  rf  Advovt/ont, 
g.   Defcriptton  of. 
6.  Rigit  of  Nomination, 
8.  Advowfons  appendant. 
12.  Advo9vfont  in  Grofs, 

18.  Advowfoni  Prefentative, 

19.  Coilative, 


§20.  Donative, 

2$.  IVhat  Eflate  may  he  had  in. 
24.  Dower  and  Curtefy. 
29.  May  he  aliened. 
31.  Grant  of  the  next  Prefenta- 
tion. 
^  37.  //  JJite. 


*  The  law  of  advowfoQi  is  here  only  difcufled  ai  far  z$  lay 
patr^Ba  are  coDcemed. 

▼•!-•  in.  B  Scaioa 


^  Title  XXL    Advowfon.    Ch.  i.  §  i — 3« 

Se£tion  i. 

Of  Incorpo-     TTAVING  treated  in  the  preceding  titles,  of  corpo* 
rca    ropcrty.  ^^  property  or  land,  it  will  now  be  neceffary 

to  explain  the  nature  of  incorporeal  property,  and  the 
rules  by  which  it  is  governed. 

Tit,  X.  f.  2.         Incorporeal  property  confifts  of  rights  ahd  profits- 

arifing  from  or  annexed  to  land ;  their  exiftence  is 
merely  in  idea  and  abftrafted  contemplation,  thotigh 
their  effedks  and  profits  may  be  frequently  objefts  of 
our  bodily  fenfes, 

§  2.  The  principal  kinds  of  incorporeal  property 
are  advowfons,  tithes,  commons,  ways,  offices,  digni- 
ties, franchifes,  and  rents.  Sir  William  Blackjione  has 
added  to  thefe,  two  others ;  corrodies,  and  annuities^ 
which  are  not  deferving  of  a  particular  difcuffion. 


Origin  of 
>\dvowfons. 
I  Infl.  17^. 
119  b. 

Watf.  Comp. 
Tncumb.  64. 
Fol.  Edit. 
1725, 


§  3 .  In  the  early  ages  of  chriftianity,  the  nomination 
of  all  -ecclefiaftical  offices  belonged  to  the  church  ;  and 
when  the  piety  of  fome  lords  induced  them  to  build 
churches  upon  their  own  eftates,  and  to  endow  them 
with  glebe  lands,  or  to  appropriate  the  tithes  of  the 
neighbouring  lands  to  their  fupport,  the  bifliops,  from 
a  defire  of  encouraging  fuch  pious  undertakings,  per- 
mitted thofe  lords  to  appoint  whatever  perfon  they 
pleafed  to  officiate  in  fuch  churches,  and  receive  the 
emoluments  annexed  to  them;  referving,  however, 
a  power  to  themfelves  to  judge  of  the  qualifications  of 
thofe  who  were  thus  nominated. 


S  4.  TOs 


on 


71tk  XXI*  Advowfon.  Cb.  i.  $ 
$  4*  This  pra£kice,  which  was  originally  a  mere  in- 
dulgence, became,  in  procefs  of  time)  a  right ;  and 
all  thofe  who  had  either  founded  or  endowed  a  church, 
claimed  and  exercifed  the  ezclufive  privilege  of  pre- 
fenting  a  clerk  to  the  bifliop,  whenever  the  church  be- 
came vacant. 

§  5.  An  advowfon  is  therefore  a  nght  of  prdenta-  Defcnpci 
lion  to  a  church  or  eccIefiaiHcal  benefice.    The  word  ^'v  ^  •   t 

I  lull.  '  7  '* 

18  derived  from  advocation  which  fignifies,  in  cUentelam 
recipere ;  for,  in  former  times,  the  perfon  to  whom 
this  right  belonged,  was  called  adwcatus  ecckjia^  be- 
caufe  he  was  bound  to  defend  and  proted,  both  the  Wat£  65. 
rights  of  die  church,  and  the  incumbent  clerks,  from 
oppreffion  and  violence.  Hence  the  right  of  prefenta- 
tion  acquired  the  name  of  advowfon,  and  the  perfon 
poflefled  of  this  right  was  called  the  patron  of  the 
church. 

5  6.  The  right  of  prefentation,  and  that  of  nomina-  RigbtofNo 
tion,  are  fometimes  confounded ;  but  they  are  diftind   piowd.  ^29. 
things.     Prefentation  is  the  offering  a  clerk  to  the  ^*^*  ^* 
bifliop.    Nomination  is  the  offering  a  clerk,  to  the 
perfon  who  has  the  right  of  prefentation.     And  thefe 
.   rights  may  ezift  in  different  perfons  at  the  fame  time. 
Thus  a  perfon  feifed  of  an  advowfon  may  grant  to  A. 
and  his  heirs,  that  whenever  the  church  becomes  va« 
cant,  he  will  prefent  fuch  perfon  as  A*  or  his  heirs  (hall 
nominate.     This  is  a  good  grant ;  and  the  perfon  who 
has  the  right  of  nomination  is,  to  moft  purpofes,  con* 
fidered  as  the  patron  of  the  church. 

B  2  S  7»  Where 


4  Title  XXh    Advowfon.    C/r.  i.  §  7-— to. 

S  7«  Where  the  legal  eftate  in  an  advowfon  is  vefted 
in  troftees,  they  have  the  right  of  prefentation  in 
them ;  but  the  right  of  nomination  is  in  the  ce/iuiqut 
truft. 

Advowfons  §  8.  The  right  of  prefentation  which  was  originally 

appcn   nu       allowed  to  the  perfon  who  built  or  endowed  a  church, 

became  by  degrees  annexed  to  the  manor  in  which  it 
was  ere£ted  :  for  the  endowment  was  fuppofed  to  be 
parcel  of  the  manor,  and  therefore  it  was  natural  that 
the  right  of  prefentation  (hould  pafs  with  the  manor, 
from  whence  the  advowfon  was  faid  to  be  appendant, 
being  fo  clofely  annexed  to  the  manor,  that  it  will  pafs 
as  incident  thereto,  by  a  grant  of  the  manor,  without 
any  other  words* 

Ind.  122  tf.  59*  -^^  advowfon  is  appendant  to  the  demefnes  of 
Dodcridgc^*  the  manor,  which  are  of  perpetual  fubfiftence  and  con- 
Adv.  Left.  8.   tinuance,  and  not  to  the  rents  or  fervices,  which  arc 

fubjed  to  extingui(hment  and  deftrudion. 

Long  and  5  ^^^  It  was  found  in  a  fpecial  verdidt,    that  the 

Cafe  "I'lTon.  ^^^^^  ^^  ^'  ^^*  ^^^^^  ^^  ^  ^^^  meffua^e  in  F.,  and 
207-  of  100  acres  of  land  there,  and  that  there  was  a  te- 

nancy holden  of  fuch  capital  meiTuage  by  certain  fer* 
vices,  and  that  the    faid   capital  meifuage  had  been^ 
known  time  out  of  mind  by  the  name  of  the  manor 
of  i*!,  and  th^  the  advowfon  was  appendant  to  it^ 
The  court  was  of  opinion,   that  here  was  a  fufEcih 

ent  manor  to  which  an  advowfon  might  be  well  ap- 
pendant. 

••  * 
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S  ti.  It  is  faid,  that  if  a  perfon  be  feifed  of  a  manor  Witf.  6^. 
to  which  an  adrowfon  is  appendant,  and  he  grants  one 
or  two  acres  of  the  manor,  u?ta  cum  advocatione^  the 
advowfon  will  become  appendant  to  fuch  one  or  two 
acres ;  but  the  land  and  the  adrowfon  muft  be  granted 
by  the  fame  claufe. 

§  1 2.  Where  the  property  of  an  advowfon  has  been  Adroirfoni  In 
once  feparated  from  the  manor  by  any  legal  convey-   ^"^"* 
ance,  it  is  then  called  an  advowfon  in  grofs  ;  and  never 
can  be  appendant  again,  except  in  a  fi^w  cafes,  which 
will  be  mentioned  hereafter, 

§  13.  An  advowfon  appendant  may  beconie  an  ad^  V7z\£^  68. 
vowfon  in  grofs  by  various  means,  ift.  If  the  manor 
to  which  it  is  appendant  is  conveyed  away  in  fee-fimple, 
with  an  exception  of  the  advowfon,  dd.  If  the  advow- 
fon is  conveyed  away  without  the  manor  to  which  it  is 
appendant.  3d,  If  the  proprietor  of  an  advowfon  ap-  m.  69. 
pendant  prcfents  to  it  as  an  advowfon  in  grofs,  *  Wood-  tfj. 

§14.  Where  a  manor  to  which  an  advowfon  is  ap^  j  i^  ^^^^ 
pendant  defcends  to  coparceners,  who  make  partition 
of  the  manor,  with  an  exprefs  exception  of  the  advow- 
fon, it  ceafes  to  be  appendant,  and  becomes  an  advow- 
fon in  grofs.  But  if  parceners  make  partition  of  a 
manor  to  which  an  advowfon  is  appendant  without 
faying  any  thing  of  the  advowfon,  it  remains  in  co- 
parcenary, and  yet  in  every  of  their  turn,  it  is  appen- 
dant to  that  part  which  they  have. 


I 
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Vatf.69;  §  15.  An  advowfon  may,  however,  ceafe  to  be  ap* 

pendant  for  a  certain  time,  and  yet  become  agai^ 
appendant.  Thus,  if  an  advovrfon  is  excepted  in  ^ 
leafe  for  life  of  a  manor,  it  becomes  an  advowfon  in 
grofs,  during  the  continuance  of  the  leafe.  But  upon 
the  expiration  of  the  leafe,  it  again  becojn^  appen- 
dant. 

If  an  advowfoi^  is.  granted  for  life,  and  another 
perfon  enfeoffed  of  the  manor  to  which  it  is  appen- 
dant, with  the  appurtenances  in  fee-fimple,  in  fuch 
cafe  the  reverfion  of  the  advowfon  pafles ;  and  at  th^ 
expiration  of  the  firft  grant,  it  will  again  become  ap^ 
pendant. 

<  Rep.  644.         S  16.  If  a  manor  to  which  an  advowfon  is  appeo^i^ 

dant  defcends  to  two  coparceners,  and,  upon  a  parti- 
tion, the  advowfon  is  allotted  to  one  of  the  coparceners^ 
and  the  manor  to  the  other,  by  this  means  the  ad* 
Yowfon  i$  become  in  grof$.    But  if  the  coparcener  to 

whom  the  advowfon  was  allotted  dies  without  iifue. 

•         '   •  ■     ■  -^ 

and  without  dUpofing  of  the  advowfon,  it  will  gQ  tq 

the  other  fifter,  and  again  become  appendant. 

Dyer  259 «.         S  ^7*  *^^  advowfon  may  be  appendant  for  pn^ 
•***  •  turn,  and  in  grofs  for  another.     Thus,  if  a  perfoij 

having  an  advowfon  appendant,  grants  every  fecond 
pwfentation  for  the  future  to  a  ftranger.  The  advowr 
fon  will  be  m  grofs,  for  the  turn  of  the  grantee,  and 

« 

appendant  for  the  tum  of  the  grantor. 

S  i8«  Advowfon^ 
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5  18.  *\dvowfon$  are  alfo  prefentadve,   colladve,  Adrowfons 

,    ,  PrefenUtivc. 

and  doaative. 


An  advowfon  prefentative,  is  where  the  patron  has   iComm.aa. 
a  right  of  prefentation  to  the  bifhop  or  ordinary,  and, 
moreover,  to  demand  of  him  to  inftitute  his  clerk,  if 
he  finds  him  canonically  qualiiied» 

§  19.  An  advowfoQ  collative  is,  where  the  bifhop  Cdlatirc. 
and  patron  are  one  and  the  fame  perfon ;  in  which 
cafe,  the  bifhop  cannot  prefent  to  himfelf ;  but  he 
does  by  the  one  a£t  of  collation,  or  conferring  the 
benefice,  the  whole  that  is  done  in  common  cafes,  by 
)>oth  prefentation  and  inflitution. 

5  CO.  An  advowfon  donative  is,  when  the  king,  or  Donative, 
any  fubjeft  by  his  licence,  doth  found  a  church  or  *  ^  ^  '^^^ 
chapel,  and  ordains  that  it  fhall  be  merely  in  the  gift 
or  difpofal  of  the  patron,  fubjed):  to  his  vifitation  only, 
and  not  to  that  of  the  ordinary,  and  vefted  abfolutely 
in  the  clerk  by  the  patron's  deed  of  donation,  without, 
prefentation,  inflitution,  or  indudion, 

§21.  Lord  Coke  fays,  that  if  the  patron  of  a  dona-  idem. 
tive  doth  once  prefent  to  the  ordinary,  and  his  clerk 
is  admitted  and  inflituted,    the  church    is  by  that 
means  become  prefentativp>  and  fhall  never  after  be 
donative. 


§  22.  The  exiflence  of  an  advowfon,  like  that  of  How  a  SeiTm 
every  other  incorporeal  hereditament,  being  merely  in 
}dea,  andabflra&ed  contemplation,  it  is  not  capable 

B4  of 
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Tttle  XXI.    Ad^owjhn.    Ch.  I  §  22 — 15. 

of  a  corporeal  feifin  or  pofTeffion ;  and^  therefore,  a 
prefentatioii  to  the  church  is  allowed  to  be  equivalent 
to  a  corporeal  feifin'  of  land.  But  until  the  church  be-, 
comes  void,  it  is  impollible  to  ac(^uire  any  thing  more 
than  a  feifin  in  law  of  an  advo^fon. 


Wliat  Eftate 
niay  be  had 
in. 


§  23.  A  perfon  may  be  tenant  in  fec-fimple  of  aq 
advowfon,  as  well  as  of  a  piece  of  land  ;  in  which  cafe, 
he  and  his  heirs  have  a  perpetual  right  of  prefentalion 
to  the  church. 

An  advowfon  may  be  intailed  within  the  ftatute 
De  Donis  Condiiionalibus^  being  an  hereditament  an- 
nexed to  land.  It  may  alfo  be  limited  to  a  perfon  for 
life  or  years,  in  pofieffion,  remainder,  or  reverfion. 


Power  and 
Curtcfy. 


Watt8|  89. 


S  24.  Where  a  widow  is  endowed  of  a  manor  to. 
yrhich  an  advowfon  is  appendant,  fiie  becomes  entitled 
to  fuch  advowfon,  and  if  the  church  becomes  vacant 
during  the  continuance  of  her  eftate  in  the  manor, 
Ihe  may  prefent  to  it.  And  if  a  widow  be  endowed  of 
a  third  part  of  a  manor,  to  which  an  advowfon  is  ap^ 
pendant,  the  third  part  of  the  advowfon  fliall  pafs 
therewith. 


I  Itift.  32  tf.  ^  2c^.  A  woman  is  alfo  dowablp  of  an  advowfon  in 
cTvendifti,'  g^ofs,  and  the  aflignment  fhall  be  of  the  third  prefen- 
C10.Jac.621.   tation  to  the  church. 

*  'ii  •  j  /  i> «.       Lqi-^  QqI^^  fays^  if  a  nian  feifed  of  an  advowibn  in 

fee  mai  ries,  his  wife,  by  a&  in  law,  acquires  a  title 
to  the  third  prefentation :  then,  if  the  hufband  grants 
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the  third  prefeQtation  to  a  ftranger,  and  dies,  the  heir 
fhall  prefent  twice^  the  ^e  fhall  have  the  third  pre- 
fentation,  and  the  grantee  the  fourth  ;  for  in  this  cafe 
it  fliall  be  taken,  the  third  prefentation  which  he  might 
lawfully  grant. 

§  26,  A  hufband  fhall  b&  tenant  by  the  curteTy  of  1  inft.  39 «. 
an  advowfon,  though  the  church  was  not  void  during 
the  coverture ;  for  although,  in  this  inftance,  the  huf- 
band  had  but  a  fdfin  in  law,  yet  as  he  could  by  no  in* 
cluftry,  attain  any  other  feifin,  it  fliall  be  fufficient* 
ft  imfotentta  excufat  legem. 

5  27.  This  point  was  determined  in  21  Edw.  3. ;   Ab.  Tit. 
^d  the  cafe  is  thus  ftated  by  Broke^  Cujtefy^ 

In  a  quare  impedit  by  the  king  againft  divers,  the 
defendant  made  title  that  the  advowfon  defcended  to 
three  coparceners,*  who  made  partition  to  prefent  by 
turns;  that  the  eldeft  had  her  turn,  and  after  the 
fecond  her  turn,  and  he  married  the  youngeft  and  had 
ifiue  by  her,  and  (he  died,  the  church  voided,  fo  it 
belonged  to  him  to  prefent,  and  did  not  allege  that 
his  wife  ever  prefented,  fo  as  fhe  had  pofleflion  in  fa£L 
It  i)irai  admitted,  that  he  might  be  tenant  by  the  curtefy 
hf  the  feifin  of  the  others. 

$  28.  Although  an  advowfon  become  void  during  Pcrk.f.46S. 
Ac  coverture,  and  the  wife  die  after  the  fix  months  paft,  I'fl '  „°  ^ 
befiore  any  prefentment  by  the  hu(band,  fo  that  the 
pidinary  prefcots  for  lapfc  to  that  avoidance ;  yet  die 

buiband 


I©  Title  XTLl.    Advowfon.    Ci&.u$  28—39, 

hufband  fhall  prefent  to  the  next  avoidance,  as  tenant 
by  the  curtcfy. 

M97  be  alien*       §  ^9*  An  advowfon  appendant  maybe  aliened  by 
^^'  any  kind  of  conveyance  which  transfers  the  manor  to 

fit.  32.  which  it  is  appendant,  even  without  the  words  cum 

pertinentHu 

« 

§  30.  An  advowfon  in  grpfs  being  an  incorporeal 

inheritance,  and  not  lying  in  manual  occupation,  does 

not  pafs  by  livery ;  but  may  be  granted  by  deed.     And 

although  the  law  does  not  conilder  the  exercife  of  the 

Infra,  ch.  t.     right  of  prefentation,  as  of  any  pecuniary  value,  or  a 

thing  for  whicb  a  price  or  compenfation  ought  to  be 
accepted,  yet  the  general  right  to  prefent  is  confldered 
as  valuable,  and  an  objed  of  fale,  which  may  be 
conveyed  for  a  pecuniary,    or    other    good    confi- 

» 

deration. 

Grant  of  the        $.  31.  An  advowfon  may  not  only  be  aliened  to 
uUon^*^  a  perfon  in  fee,  for  lifi?^  or  years  ;  but  the  next  pre- 

fentation, or  any  future  number  pf  prefept^tions  may 
be  granted. 

Ante  f.  %$.         S-  3^*   I^  ^5  ^^^^  dated  that  where  a  manied 

man  granted  the  third  prefentation  to  a  living,  his  wife 
being  intitled  to  fuch  third  prefentation,  as  part  of 
her  dower,  the  grantee  fliould  have  the  next  prefen- 
tation after  the  wife's,  becaufe  the  wife's  title  arofe 
from  an  a£l  of  law  which  fhall  not  operate  to  the  pre- 

I  lull.  378  h.    judice  of  the  grantee.     But  where  a  man  granted  the 

|iext  prefentation  to  A.  and  before  the  church  became 

void. 
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void,  he  granted  the  next  prefentation  of  the  lame 
church  to  B.  The  fecond  grant  was  void,  for  h|8 
right  of  prefentation  was  deftroyed  by  the  ad  of  the 
party ;  not  as  in  the  former  cafe,  by  an  a&  in  law. 

§,  33«  It  has  been  determined  in  a  modern  cafe, 
that  a  grant  of  the  next  prefentation  to  a  church, 
does  npt  become  void  by  the  crop's  acquiring  a 
right  to  prefentf 

§«  34^  Sir  Kenrick  Qbjton  being  f^^jed  in  fee  of  Trowyrdf; 

an  advowfon,  the  church  being  then  full,  by  a  deed  %  h.  Bhck. 

poll  granted  to  M.  Kenrick  Efq.  his  executors,  &fc.  *3^'  3*4- 

the  next  prefentation  donation  and  free  difpofition  of  439- 778. 
the  faid  church,  as  fully  freely  and  entirely  as  the 
iaid  Sir  K.  Clayton  or  his  heirs. 

The  pecfon  w)io  was  then  incumbent,  w^s  made 
biihop  of  Rocbefter ;  whereby  the  church  became  va- 
cant,  and  the  king  by  realbn  of  |iis  royal  prerogative 
became  entitled  to  prefent  a  fit  perfon  to  the  £ud 
church* 

|t  was  conteivled  ^lat  in  t^ie  event  that  had  hap- 
pened, this  grant  became  void,  and  that  in  the  cafe 
of  Woodley  v.  Epifc.  Eneter  it  was  held  that  the  grantee  Cro.  Jac.^^ . 
of  the  next  avoidance  muft  have  the  next  or  ^one  at  W*^«**  9^ 
all ;  and  muft  lofe  his  right  by  the  intervention  of 
the  prerogative,  on  the  promotion  of  the  incumbent  to 
It  bilhopric. 
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On  the  other  fide  it  was  argued  that  the  authority 
of  the  cafe  of  Woodley  v.  Epifc.  Exeter  was  exprefsly 
contradifted  by  the  note  in  the  margin  of  Dyer  lit.  b. 
(which  was  apparently  the  fame  cafe)  where  it  was 
ftated  to  have  been  refolved  by  the  court,  that  the 
grantee  fliould  have  the  next  avoidance  after  the  pre- 
rogative prefentation ;  becaufe  that  was  the  a£t  of 
law ;  and  the  prerogative  of  the  king,  which  excluded 
him  from  the  fird  prefentation,  injures  no  one. 

The  Court  of  Common  Pleas  held  that  the  grantee 
of  the  next  prefentation  fhould  prefcnt  on  the  next  va- 
cancy, occafioned  by  the  death  or  refignation  of  the 
lung's  prefentee. 

ft  Bro.  Park         Th^^  judgment  was  affirmed  by  the  Court  of  King's 
Ca^  7*-  Bench  and  afterwards  in  the  Houfe  of  Lords  with  the 

alTent  of  the  judges. 

§.35.  Where  a  perfon  has  only  a  particular  efbtc 

in  a  manor,  to  which  an  advowfon  is  appendant,  he 

can  of  courfe  only  alien  the  advowfon  for  fo  lotig  as 

Dymokc  ▼.      ^^^  eftate  (hall  continue,  fo  that  if  a  tenant  for  life 

^^^^  L      g^'^mts  the  next  prefentatioi^  to  a  church,  it  ^  voi4 

i^.  108,  againft  the  remainder  man. 

§.36.  An  advowfon  may  alfo  be  aliened  byway  of 
mortgage  but  though  the  church  becomes  vacant 
before  the  mortgage  is  paidj  the  mortgagee  cannot 

]|nfra  Ch.  2.      prefcnt* 

S  37-  Jt 
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5.  37.  It  is  faid  by  Lord  Coke  that  an  advowfon  is  I«  «flrcti. 

aflets  to  fatisfy  a  warranty,  but  an  .advowfon  in  grofs  3  Atk.  464.* 

is  not  extendible  upon  a  writ  of  elegit y  becaufe  no  zl^ 

azmual  value  can  be  fet  upon  it.  w.  Jones  24. 

^  3.  P.  Wmt. 

401. 

§.38.  An  advowfon  in  grofs,  whether  the  pro- 
prietor has  a  legal  or  an  equitable  intereft  therein,  is 
aflets  f<^  the  payment  of  debts,  and  will  be  direAed, 
by  the  Court  of  Chancery,  to  be  fold  for  that  pur- 
pofe. 

§•39.  yobn  Tong  being  indebted  tp  feveral  perfons  Tonj^v. 

by  judgment,  bond,  and  fimple  contrad,  in  great  fums  ,  Bro.  ParL 

of  CDOney,  died  inteftate,  feifed  in  fee  anione  other  ^*v.''*;. 

things  of  the  truli  oi  an  advowfon  in  grofs.  144. 

The  queftion  was  whether  this  advowfon  was  aflets, 
and  Lord  Chancellor  King  decreed  that  it  was,  and 
Ibould  be  fold  for  payment  of  the  debts  of  John  Tong. 
Vpon  an  appeal  from  this  decree  to  the  Houie  of 
LordSy  it  was  infifted  that  the  advowfon  was  not  aiTets 
at  law,  or  liablq  to  the  demands  of  any  of  the  creditors 
of  John  Tongj  becaufe  at  law  no  inheritance  is  liable 
to  any  execution,  that  is  not  capable  of  raifing  fome 
profits  towards  fatisfadion  of  the  debt,  which  an  ad-^ 
▼owfon  is  not. 

On  the  other  fide  it  was  contended  that  at  common 
law  an  advowfon  in  fee  is  an  hereditament  defcendible 
to  the  heir,  valuable  in  itfelf,  and  faleable;  and  even 
capable  if  neceffary  of  having  an  annual  value  put 
upon  it,  and  is  therefore  legal  affets  in  the  hands  of  the 

12 
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heir.  The  decree  was  afErmed  with  the  concurrence 
of  all  the  judges  prefent. 

Weft  Wing  V.        g  ^q.  tn  a  cafe  before  Lord  Hardwlcke  in  i  746, 
3  Aik.  460.     one  of  the  queftions  was,   whether  an  advowfoa  in 

grofs  was  aflets  by  defcent.  His  Lordfhip  obferved^  it 
had* been  faid  the  authorities  went  no  farther  thtui 
where  there  had  been  a  truft  of  an  advowfon^  and  did 
not  extend  to  a  legal  intereft  in  an  advowfon.  But 
that  this  argument  was  quite  cut  up  by  the  roots  by 
the  determination  of  the  Houfe  of  Lords  in  the  cafe  of 
Tong  V.  Robin/on. 

In  the  minute-book  of  that  day,  it  was  taken  down, 
that  the  queftion  propofed  to  be  afked  of  the  judges 
was,  whether  an  advowfon  in  fee  was  aflets ;  it  muft 
have  been  defectively  taken  by  the  clerk,  for  the  que- 
ftion intended  was,  whether  an  advowfon  in  fee  in 
grofs  was  aflets :  for  there  could  be  no  doubt  as  to  an 
advowfon  appendant  to  a  manor,  becaufe  the  manor 
itfelf  being  aflets,  what  is  appendant  muft  be  aflets 
likewife.  His  Lordfliip  decreed  that  it  was  aflets  by 
defcent  to  fatisfy  fpecialty  debts. 
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Seflion  i. 

np  HE  effence  of  an  advowfon  confifting  in  the  right   Prcfcnution. 

^  of  prefentation,  it  will  be  ncceffary  to  examine 
Into  the  nature  of  this  ad,  the  time  within  which  it 
mufl:  be  done,  and  the  perfom  who  are  capable  of 
perfonning  it. 

Prefentation  is  an  oflFering  of  a  clerk,  by  the  patron    « Inft.  120  «. 
or  proprietor  of  an  advowfon  to  the  ordinary  j  and 
this  might  formerly  have  been  done,  either  by  word, 
or  by  writing,  but  fince  the  ftatute  of  frauds  it  is  ne- 
cdEuy  that  all  prefentations  be  in  writing. 

§  2.  A  prefentation  in  writing  is  a  kind  of  letter,    i  Bum's  Ecd. 
not  a  deed,   from  the  patron  to  the  bifhop  of  the     *^'  ^^^* 

dioccfe. 


Rogers  ▼• 
Hdled, 
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diocefe,  in  which  the  living  is  fituated,  requefling  the 
bifliop  to  sidmit  the  perfon  ptefented  to  the  church. 

§  3.  A  |)refctitation  though  duly  made  in  all  refpefts 
n^iy  be  revoked  or  varied.  This  was  always  held  with 
refped  to  the  king,  but  was  doubted  as  to  lay  patron&t 
It  appears  however  to  be  now  fettled  that  a  lay  patron 
may  revoke  his  prefentation  at  any  time,    and  Sir 

Z  Black.  Rep. 

1040.  William  Blackjiont  has   obferved  that  a  prefentation 

was  certainly  revocable  by  the  principles  of  thi 
common  law,  becaufe  it  veiled  no  right  in  any 
one,  not  even  in  the  clerk  prefented  j  for  if  the^clerk 
had  a  right,  the  law  would  give  him  a  remedy  to  rC'^ 
cover  it  when  invaded.  But  there  is  no  fpecies  of 
common  law  action  open  dr  competent  to  a  clerk,  td 
recover  a  prefentation  when  obftrufted,  but  to  the 
patron  ohly. 

I  Bro.  PtrL         §4-1^1  the  cafe  in  which  this  doftrine  was  laid 
Ca,  XI 7.         down  it  was  determined  by  the  Houfe  of  Lords  that 

the  inftrument  by  which  a  prefentation  was  revoked^ 

was*  not  in  law  a  good  revocation. 

Etamidatton        §  5-  The  right  oi  prefentation  is  but  a  limited  truft^ 
^f  the  Clerk.    ^^^^  ^^^  bifliops  are  ftill,  in  law,  the  judges  of  the 

qualifications  of  thofe  who  are  prefented  to  them^ 
For  patrons  never  had  the  abfolute  difpofal  of  their 
churches  upon  their  own  terms,  but  if  they  did  ndt 
prefent  fit  perfons  within  the  limited  time,  the  care  of 
appointing  a  proper  perfon  to  fill  up  the  vacant  be- 
nefice returned  to  the  bifhop, 

§  6.  The 
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§  6.  The  law  requires  that  the  perfon  prefented  be  t.  Iaft.63i. 
Idonea  Perfona^  Tarious  exceptions  may  therefore  be 
made  to  the  chara&er  and  qualifications  of  the  perfon 
prefented^  ift.  Concerning  his  perfon  if  he  be  under 
age  or  a  lay  man.  2d.  Concerning  his  converfation  if 
it  be  irregular  or  criminaU  and  3d.  Concerning  his 
inability  to  difcharge  his  paftoral  duty.  And  the  exami- 
nation of  his  aUlity  and  fuf&dency  belongs  to  the 
bifhop,  as  the  proper  eccleiiaftical  judge ;  who  may 
and  ought  to  refufe  the  perfon  prefented,  if  he  be  not 
Idonea  Perfma. 

%  J.  When  the  bifhop  refufes  without  good  caufe,   Ucn. 
or  unduly  delays  to  admit  and  inftitute  a  clerk  to  the 
church,  to  wliich  he  is  prefented,  the  clerk  may  have 
his  remedy  againlt  the  bifhop,  in  the  Ecclefiaflical 
Court. 

S  8.  If  the  patron  jGuids  himfelf  aggrieved  by  the  tdem. 
ordinary'^  refiilal  ofhis  clerk,  he  may  have  his  remedy 
by  writ  of  qtuire  impedity  in  the  temporal  Court,  and 
in  fuch  cafe  the  ordinary  mufl  fhew  the  caufe  of  his 
refufal,  fpedally  and  dire&ly,  not  only  that  he  is  a 
fchifmatic  or  a  heretic,  ftM*  inflance,  but  alfo  the  par-» 
ticular  fchifm^dcal  or  heretical  opinions  with  vHfiich  he 
is  charged,  mufl  be  fet  forth  :  For  the  examination  of 
the  bifhop  doth  not  finally  conclude  the  plaintiff,  and 
without  fhewing  fpecialiy,  the  court  cannot  enquire 
and  refolve  whether  the  refufal  be  jud  or  not,  and  if 
the  caufe  of  refufal  be  fpiritual,  the  court  fhall  write  to 
die  metropolitan  to  certify  thereof,  or  if  the  caufe  be 
ttcaponX,  and  fufficient  in  .Uw,  which  the  temporal 

V0L.IIL  C  Court 
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Court  ihall  decide;  the  fame  may  be  traverfed,  and  an 
iflue  thereupon  joined  and  tried  by  a  jury. 

Epifc.  Exeter       §  g.  It  has  been  determined  by  the  Houfe  of  Lords 
Pari.  Ca.  88.*   that  it  was  a  good  plea  on  the  part  of  a  biihop,  in  a 

quare  impeditj  that  the  prefentee  was  a  perfon  not 
fufEcient  or  capable  in  learning  to  have  the  faid  church ; . 
and  that  the  bifliop  need  not  fet  forth,  in  what  kinds 
of  learning,  or  to  what  degree,  he  was  defedive. 

AdmiOiou.  §  10.  Admiilion  is  nothing  elfe  but  the  ordinary's 

lJ"J'  ^^  *•    declaration  that  he  approves  of  the  prefentee,  as  a  fit 

perfon  to  ferve  the  church,  to  which  he  is  prefented. 

Inftitution.  §  1 1.  Inftitution  is  the  commitment  to  the  clerk  of 

Watt  J 55.       ^^  cu^c  of  fouls.    The  form  and  manner  of  it  is  thus? 

the  clerk  kneels  before  the  ordinary  whilfl  he  reads 
the  words  of  the  inftitution  out  of  a  written  inftru- 
ment  drawn  for  this  purpofe,  with  the  epifcopal  feal 
appendant,  which  he  holds  in  his  hand  during  the 
ceremony. 

Watf.  156.  §12.  The  aft  of  prefentation  only  gives  the  clerk; 

a  right  ad  Rem.  But  inftitution  gives  him  a  right  in 
Rey  and  therefore  the  clerk,  when  inftituted,  may  en- 
ter into  the  glebe,  and  take  the  tithes,  though  he  can- 
not yet  fue  for  them. 

InduASon.  §  13*  After  inftitution  given,  the  ordinary  iftues  a 

*^^*       mandate  for  induftion,  direfted  to  the  perfon  who 

hath  power  to  indud ;  of  common  right,  this  perfon  is 

I  the 
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the  archdeac6n,  but  by  prefcription  or  compofition, 
others  sis  well  as  archdeacons  may  induft. 

§  14.  The  induftion  is  to  be  made  according  to  the  1  Burn's  Ec. 
tenor  and  language  of  the  mandate,  by  veiling  the  in- 
cumbent with  fiill  poffeflion  of  all  the  profits  belong- 
ing  to  the  church.  Accordingly  the  perfon  who  in- 
ducts ufually  takes  the  clerk  by  the  hand,  and  lays  it 
upon  the  ring  of  the  church  door,  or  if  the  church  is 
in  ruins,  then  upon  any  part  of  the  wall  of  the  church 
or  church  yard,  and  faith  to  this  eflfed — "  By  virtue 
"  of  this  mandate  I  do  induft  you  into  the  real  a&ual 
and  corporal  pofleffion  of  the  church  of  C.  with  all 
the  rights  profits  and  appurtenances  thereunto  be- 
*'  longing."  After  which  the  induftor  opens  the  door 
and  puts  the  perfon  induded  into  the  church ;  who 
ufiially  tolls  a  bell  to  make  his  induftion  public,  and 
known  to  the  parifhioners ;  which  being  done,  the 
clergyman  who  has  indufted  the  clerk,  indorfes  a  cer- 
tificate of  his  induction  on  the  mandate,  which  is  wit- 
ncffed  by  the  perfons  prefent. 

§15.  Prefentatipn  mud  be  made  within  fix  calendar  of  Lapfc. 
months  after  the  death  of  the  laft  incumbent ;  other- 
wife  the  right  of  prefentation  accrues  to  the  ordinary ; 
and  this  fpecies  of  forfeiture  is  called  a  lapfe  :  It  being 
for  the  intereft  of*  religion  and  the  good  of  the  public, 
that  the  church  fhould  be  provided  with  an  officiating 
niinifter.  The  law  has  therefore  given  this  right  of 
lapfe  in  order  to  quicken  the  patron,  who  might  other- 
wife  by  fuffering  the  church  to  become  vacant,  avoid 

C  2  papng 
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payiag  his  ecclefiaftical  dues,  and  fniftrate  the  pious 
intentions  of  his  anceflors. 

Watt  I  Of.  C  i6«  As  the  computation  of  time  concerns  the 

churchy  it  is  therefote  made  according  to  the  rules  of 
the  canon  law,  that  is,  by  the  calendar  for  one  half 
year,  not  counting  twenty-eight  days  to  a  month  ;  and 
the  day  on  which  the  church  becomes  void,  is  not  ta 
be  taken  in  the  account. 

2  Bum's  Ec         Cjj^  ^5  tQ  (j-^  ^jn^^  from  which  the  fix  months  arc 
Law  527*  •»    # 

to  commence,  the  rule  of  the  canon  law  in  all  cafes 

was,  that  the  fix  months  fbould  be  reckoned,  not  from 

the  time  of  the  voidance,  but  from  the  time  when  the 

patron  had  notice  of  the  voidance.   As  if  the  incumbent 

dies  beyond  fea,  the  fix  months  fliall  not  be  counted 

from  the  dme  of  his  death,  but  from  the  time  of  the 

patron's  knowledge  thereof. 

Id.  3*8.  S  i8.  Where  a  clerk  is  refufed  for  want  of  learning, 

or  on  account  of  his  morals,  the  patron  ought  to  have 
notice,  that  he  may  prefent  another  in  due  time.  Yet 
if  he  negleds  to  do  fo,  the  lapfe  (hall  incur,  from  the 
death  or  celfion  of  the  former  incumbent,  and  not  from 
the  time  of  notice. 

Id.  329;  §  19.  It  has  alfo  been  held,  that  although  no  lapfe 

ihall  incur,  if  no  notice  be  given,  yet  if  in  fuch  cafe  a 
ftranger  prefents,  and  his  clerk  is  inilituted,  and  in- 
duced ;  and  the  patron  gives  no  dlfturbance  within 
fix  months,  he  has  no  remedy  for  that  turn,  becaufe 

indudlion 


mdudion  is  a  notorious  ad,  of  which  he  is  boand  to 
take  notic^. 

$  20 •  If  the  clerk  be  not  fefufed,  but  the  bifhop  only  Id.  $tg. 
delays  the  examination  of  him,  whereby  the  fix  mondis 
pafs,  no  lapfe  fhall  mcur :  becaufe  the  church  remains 
void  by  the  biihop's  own  fault,  and  he  is  thereby  a 
diflurben 

\ 
§  21.  After  a  church  has  lapfed  to  the  immediate  Watf.115. 

ordinary,  if  the  patron  prefents  before  the  ordinary  has 

filled  the  church,  the  ordinary  ought  to  receive  his 

clerk*    For  lapfe  to  the  ordinary  is  only  an  opportunity 

of  filling  a  truft,  viz.  <^  aj^inting  a  proper  perlbn  to 

fiipply  the  living,  in  cafe  of  the  patron's  negled,  wUch 

being  performed  by  the  patron  himfelf,  the  ordinary 

can  then  derive  no  advantage  from  it. 

5  22.  All  thofe  who  are  fole  feifed  in  fee,  in  tail,  or  Who  auj 
•for  life ;  or  poifefled  for  a  term  of  years  of  a  mapor,  to  '^ 
which  an  advowfon  is  appendant ;  or  of  an  advowfon 
in  grofs,  may  prefient  to  the  church  whenever  it  be- 
comes vacant. 

$  93.  Where  a  perfon  is  feifed  or  intitled  to  an  ad- 
vowfon in  right  of  his  wife,  be  muft  prefent  in  his 
own  name  and  that  of  his  wife,  and  not  in  his  own 
name  only,  in  right  of  his  wife» 

S  24.  Where  a  leflee  for  life  of  a  manor  to  which  s  Ron.  AU» 
an  advowfon  is  appendant  aliens  the  manor  in  fee,  and  ^^** 
sfter  the  church  becomes  void,  the  leflbr  may  prefent 
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before  entry.  But  if  tenant  for  life  of  an  advowfon  in 
grofs  levies  a  fine  came  ceo.  Iffc*  and  the  church  he.- 

Id.  «C2.  .  * 

'  ^^  *  comes  void,  the  leffee  fliall  prefent,  becaufe  the  rever- 

fioner  did  not  make  his  eledion  to  take  advantage  of 
the  forfeiture,  and  the  prefent  prefentment  being  a 
chattel  interefl  veiled  in  the  leflee,  it  could  not  be  di- 
veiled  by  the  prefentment  of  the  perfon  in  reverfion. 

Ch.  I.  S  ^5*  I^  ^2is  been  dated  that  a  man  may  be  tenant 

by  the  curtefy  and  a  woman  tenant  in  dower  of  an  ad* 
vowfon  J  in  which  cafe  they  may  of  courfe  prefent  to 
the  church. 

Watf.  ch.  9.         §  26.  Where  a  perfon  is  feifed  in  fep  of  an  advow- 

fon  and  the  church  becomes  void  in  his  lifetime ;  if  he 
dies  before  he  has  prefented,  the  ri^ht  of  prefentation 
devolves  to  his  executors,  becaufe  it  is  confidered  as  a 
ch?ittel  real. 

Watf.  76.  §  27.  But  if  the  incumbent  of  a  church  be  alfo 

feifed  in  fee  of  the  advowfon  of  the  fame  church  and 
die,  the  right  to  prefent  will  devolve  on  his  heir,  and 
not  his  executor.  For  the  'avoidance  and  defcent  to 
the  heir  happening  at  the  fame  inftant,  the  title  of  the 
heir  fhall  be  preferred,  as  the  mofl  ancient  and 
worthy. 

SmitWey  V.  §  28.  Where  a  perfon  has  a  grant  of  the  next  pre- 

Dyer  135*41.     fentation  only  to  ^  church,  fuch  right  is  confidered  as  a 

chattel  real,  which  if  not  difpofed  of,  will  veft  in  his 

executors. 

§  29.  An 
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5  29.  An  advowfon  may  be  held  in  joint-tenancy,  Joint-tenanti. 
in  which  cafe  all  the  joint-tenants  mud  concur  in  the 

prefentation.  and  where  an  advowfon  is   vefted   in  ,„.,^ 

tniltees  under  the  ufual  words  of  limitation,  they  are  Kirkftaw, 

joint-tenants :  and  therefore  upon  any  avoidance  muft  -  b^^*  p^^j] 

all  join  in  prefenting  a  clerk.  ^*'  29^- 

§  30.  Lord  Coke  fays  that  if  there  be  two  joint-  1  Inft.  x86  *. 
tenants  of  an  advowfon,  and  one  prefents  without  the  ~  ^  ^* 
other,  this  is  no  ufurpation  upon  his  companion  :  But  if 
the  joint-tenant  who  prefented  dies,  it  fhall  ferve  for  a 
title  in  a  quare  impedit  brought  by  the  furvivor.  And 
if  one  joint-tenant  prefents,  or  if  they  prefent  feverally, 
the  ordinary  may  either  admit,  or  refufe  to  admit  fuch 
a  prefentee,  unlefs  they  joined  in  prefentation.  And 
after  the  fix  months,  he  may  in  that  cafe  prefent  by 
lapfe. 

S  31.  By  the  common  law,  where  an  advowfon  de-  Coparccncn. 
fcends  to  coparceners,  and  they  cannot  agree  to  prefent,    "  j"^-  ^^  *• 
the  eldeft  lifter  fhall  have  the  firft  turn,  the  fecond 
ihall  have  the  next  turn,  and  fo  of  the  reft,  according  Row^J-  333* 
to  their  feniority.     And  this  privilege  extends  not  only 
to  their  heirs,  but  to  the  feveral  affignees  of  every  co- 
parcener ;  whether  they  acquire  the  eftate  by  convey, 
ance,  or  by  ad  in  law,  as  tenant  by  the  curtefy  j  who 
fhall  have  the  fame  privilege  by  prefenting  in  turn,  as 
the  fifters  had. 

S  32.  The  eftate  of  an  advowfon  defcended  to  two  Bullcr  ▼. 
'daughters  as  parceners.     The  church  became  vacant   Epii'c.Exeffci^ 
twice  in  their  time,  and  both  joined  in  prefentation. 

C4  The 
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The  elded  married  fettled  her  eftate  in  the  common 
vay  and  died.  A  vacancy  happening,  the  hofband  of 
the  eldeft  intitled  to  her  eftate  as  tenant  by  the  curtefy 
or  under  the  fettlement  claimed  to  pnefent. 

The  queftion  "wzs  whether  the  alternate  turn  of  pre* 
fentation  among  coparceners  continued  to  the  grantee, 
that  is,  whether  the  perfons  to  whom  it  was  conveyed, 
were  to  be  confidered  as  enjoying  the  lame  privilegeSp 
of  prefenting  in  turn,  as  the  fifters  and  parceners,  if 
they  had  their  own  eftate.  Mr*  Baron  Clark  was 
clearly  of  opinion  upon  the  authority  of  the  paflage  in 
2  In^.  365.  above  dated  that  the  bud)and  of  the  eldeft 
fider  was  entitled  to  the  prefenta(iaiu 

The  dodrine  here  laid  down  has  been  fully  recog* 
nized  by  the  Court  of  Common  Pleas  in  the  cafe  of 
WiUet  Rep.     Barker  V.  Lomax,  iz  nsported  by  Lord  Chief  Judice 
^»'  miles. 

Idem,  §  33*  Although  coparceners  make  compofition  to 

prefent  by  turns,  this  being  no  more  than  the  law  doth 
appoint,  exfrejjio  ewrum  que  tadte  infunt  nibil  eperatur ; 
therefore  they  remain  coparceners  of  the  advowfon^ 
the  inheritance  of  whidi  is  not  divided. 

§  34.  By  the  datute  Wefitnin/ier  2.  c.  5.  it  is  pro- 
vided, that  where  an  advowfon  defcends  to  coparceners, 
though  one  prefents  twice,  and  thereby  ufurps  upon 
his  co-heir^  yet  he  that  was  negligent  ihall  not  be 
barred,  but  another  time  ihall  have  his  tun  to  prefedt 
when  it  falleth. 

§  35.  Tenants 
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§  35*  Tenants  in  common  of  an  advowron  mull  Tcnaouin 
aUb  job  in  prefendng  to  the  church,  and,  dierefore,  if     ®°*"*"' 
Aey  prefent  feverally,  the  ordinary  may  dther  admit 
or  refiife  the  clerk ;  and  after  fix  months  he  may  pre- 
lent  by  lapfe. 

§  36.  If  one  tenant  in  commcm  of  an  advowfcm  2  RoD.  Ah. 
pteCente  alone,  this  will  not  put  the  other  t>uC  of  poffef-  '^'* 
(ion )  for  at  the  ptxt  avoidance,  they  may  join  in  pre* 
lentatioa« 

§  37*  It  was  held  by  Lord  i/ofr,  that  joint-tenants  of  Etk&  of  Par- 
an  advowibn  might   make  partition  to  prefent  by     ^^^* 
turns,  which  would  divide  the  inheritance  aliquaierms,   £?>'*-  ^^^if: 
and  create  feparate  nghts^  fo  that  the  one  mail  prefent    i  Ld.  Raym. 
in  the  one  turn,  and  the  other  in  the  other,  which  is  a  ^^^* 
fuffident  partition.    For  partition  of  the  profits  is  a 
partition  <^  the  thing,  where  the  thing  and  the  profits 
are  the  fame.    It  could  not  make  two  advowfons  out 
of  one,  but  it  could  create  diftind  rights  to  prefent  in 
the  feveral  turns. 

%  38.  By  the  ftatute  7  Jnn.  c.  i8.  it  is  enaded, 
^  That  if  coparceners  or  joint-tenants,  or  tenants  in 
^^  common,  be  feifed  of  any  eftate  of  inheritance  in 
^  the  advowfon  of  any  church  or  vicarage  or  other 
^*  ecdefiafUcal  promotion,  and  a  partition  is  or  fhall 
^  be  made  between  them  to  prefent  by  turns,  that 
^  thereupon  every  one  fhall  be  taken  and  adjudged  to 
^  be  fiofed  of  his  or  her  feparate  part  of  the  advowfon 
^  to  pr^ent  in  his  or  her  turn :  as,  if  there  be  two, 
<<  and  they  make  fuch  partition,  each  ihail  be  laid  to 

"be 


a6  Title  XXL    Advmvfw.    Ch.  ii,  %  38 — ^40. 

<<  be  fdfed,  the  one  of  the  one  moiety  to  prefent  in 
**  the  firft  turn,  the  other  of  the  other  moiety  to  prc- 
^^  itxiX.  in  the  fecond  turn  :  in  like  manner,  if  there>be 
^^  three,  four,  or  more,  every  one  (hall  be  faid  to  be 
^^  feifed  of  his  or  her  part,  and  to  prefent  in  his  or  her 
«  turn," 

A  Mortgagor       §  39.  Though  a  perfon  has  mortgaged  an  advowfon 

may  nomi-  ^^  which  the  legal  right  to  prefent  becomes  veiled  in 

-,  ,,  the  mortgagee,  yet  fuch  mortgagee  cannot  prefent ; 

Stlby,  whether  the  advowfon  be  appendant  or  in  grofs :  for, 

ona.    .  343.  g^^^  ^j^^  prefentation  is  gratuitous,  and  the  mortgagee 

cannot  account  for  any  benefit  from  it,  a  court  of 
equity  will  compel  the  mortgagee  to  prefent  the  nomi- 
nee of  the  mortgagor. 

Mackenfie  v.         §  40.  A  petition  was  prefented  on  behalf  of  a  mort- 

X  Atk-^yo.     JP8^^»  ^^^  ^^  mortgagee  of  a  naked  advowfon  might 

accept  of  his  nominee,  and  prefent  him  upon  an 
avoidance,  the  incumbent  being  dead* 

It  was  infilled  for  the  mortgagee,  that  as  there  was 
a  large  arrear  of  intereft,  he  ought  to  prefent,  if  any 
advantage  accrued  from  it :  and  cited  the  cafe  of  Gar^ 
dener  v.  Griffith j  2  P.  Wms.  494.,  where  the  plaintiff's 
father  being  pofleffed  of  a  99  years  term  of  the  advow- 
fon of  Eckingtm^  made  a  mortgage  thereof  to  the  de« 
fendant,  and  in  the  mortgage  deed  was  a  covenant, 
that  on  every  avoidance  of  the  church,  the  mortgagee 
ihould  prefent.  The  court  gave  no  opinion,  but 
feemed  to  incline  that  the  mortgagee  had  a  right  to 
prefent. 

Lord 
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Lord  Hardwicke  was  of  opinion^  that  the  mortgagor 
ought  to  nominate,  and  that  it  was  not  prefumed  any 
pecuniary  advantage  was  made  of  a  prefentation.  His 
Lordfliip  obferved,  that  thefe  were  indifferent  fecurities, 
but  the  mortgagee  fhould  have  confidered  it  before  he 
Idit  his  money ;  and,  inftead  of  bringing  a  bill  of  fore* 
clofure,  as  he  had  done  in  this  cafe,  ihould  have  prayed 
a  fale  of  the  advowfon. 

The  next  day,  his  Lordihip  mentioned,  that  he  was 
not  clear  as  to  this  point,  and  that  he  had  looked  into 
the  cafe  of  Gardiner  v.  Griffith^  according  to  the  ftatc 
of  it  in  the  Houfe  of  Lords,  where  the  decree  of  Lord 
Chancellor  King  was  affirmed :  and  faid,  that  was  a 
mixed  cafe ;  and  that  he  doubted  himfelf  whether  a 
covenant  that  the  mortgagee  ihould  prefent  (as  was 
the  cafe  there)  was  not  void,  being  a  ftipulation  for 
fomething  more  than  the  principal  and  intereft,  and 
the  mortgagee  could  not  account  for  the  prefentation* 

The  queftion  was  adjourned  for  further  confident 
tion  to  the  next  day  of  petitions,  when  the  mortgagee, 
not  being  able  to  find  any  precedent  in  his  favour, 
gave  up  the  point  of  prefenting:  and  an  order  was 
made,  that  the  mortgagor  Ihould  be  at  liberty  to  pre- 
iient,  axiid  the  mortgagee  was  obliged  to  accept  of  the 
mortgager's  nominee. 

%  41.  It  appears  to  have  been  formerly  held,  that   Arundel  t. 
where  a  manor  to  which  an  advowfon  was  appendant,   ^^*^r.     '^^ 
was  extended  on  a  ftatute  merchant,  if  the  church  be-   O^*^  49- 
came  void  during  the  cognizee's  eilate,  the  cognisee 

might 
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mi^t  prefenL    But  it  is  to  be  prefumed,  that  if  acafe 
'  of  this  kind  were  now  to  arife,  the  cognizor  would  be 
allowed  to  nominate  a  derk  to  die  cognizee,  by  ana- 
logy to  the  cafe  of  a  mortgagor. 

And  alfo  a  S  4^:  ^^  ^  hctXL  held  upon  the  fame  principle, 

Watf?io6.      ^^  ^^  patron  is  a  bankrupt,  and  the  church  becomes 

void  before  the  commiflioners  or  aflignees  have  fold  the 

advowfon,  the  bankrupt  (hall  prefent* 

An  Infant  §  43,   Lord  Coke  fays,  that  a  guardian  in  focage 

3^ln^.  156.     of  an  infant  feifed  of  a  manor,  to  i^hich  an  advow- 
« Inft.  89  a.     f^j^  jg  appendant,  ihall  not  prefcnt  to  the  church,  be- 

caufe  he  can  take  nothing  for  the  prefentadon  for  which 
he  may  account  to  the  heir ;  and  therefore  the  heir, 
in  that  cafe,  ihall  prefent,  of  what  age  foever* 

^    $  44.  This  dodrine  is  now  fiilly  eftabliihed ;  and 
3  Atk.  710.     Lord  Hardwicke  has  obferved,  that  the  ftrong  ground 

the  law  goes  on,  is,  that  there  can  be  no  inconvenience, 
becaufe  the  bifhop  is  to  judge  of  the  qualifications  of 
the  clerk  prefented,  and  in  the  following  cafe  it  was 
determined  that  an  infant,  who  was  not  a  year  old, 
might  nominate  or  prefent  to  a  living. 

Arthingtoiv,  §  45,  Cyril  Artbington  conveyed  an  advowfon  to 
3  AJbJEq'ciS.  truftees,  upon  truft  to  prefent  fuch  a  fon  of  a  particu- 
lar perfon,  as  ihould  be  capable  of  taking  the  fame, 
when  the  church  became  void ;  and  if  that  perfon  had 
no  fon  qualified  to  take  the  living  at  that'time,  in  trult 
to  prefent  fuch  perfon  as  the  grantor  his  heirs  or  ai&gns. 
ihould  appoint,  and  in  default  of  fuch  nominadon  by 

the 
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the  grantcMT  and  his  afligns^that  the  truftees  flunxld  pre* 
fent  a  perfon  of  their  own  choofing.  The  grantor  died 
leaving  his  fon  and  heir  an  infant  of  fix  months  oId« 
The  liviDg  became  vacant.  The  guardian  of  the  in£uit 
took  him  in  his  arms^  and  guided  his  pen  in  making 
his  mark,  and  made  him  feal  a  writing,  whereby  one 
Hitch  was  nominated  and  appointed  to  the  truftees,  in 
order  to  be  prefented  by  them  to  the  living.  The 
truftees  fuppofing  the  plaintiff  as  an  in£uit,  unable  to 
make  fuch  an  appointment,  refufed  to  prefent  Mr. 
Hiteb^  and  prefimted  another  perfon.  Upon  which 
the  in&nt  brought  his  bill  againft  the  truftees  to  have 
diem  execute  their  truft,  in  prefenting  his  nominee* 
It  was  argued  for  the  defendants  that  the  prefimtatiop 
of  deriu  to  bifliops  for  admiffion  to  churches  was  an 
aft  that  required  judgment  and  difcretion,  which  an 
in£fmt  was  not  mafler  of;  and  though  the  law  fuffered 
them  to  prefent  to  their  own  livings,  yet  it  was  of  ne* 
ceffity,  becaufe  there  was  no  body  elfe  to  do  it,  and  if 
they  could  not,  then  a  lapfe  muft  incur :  For  a  prefen* 
tation  to  a  living  being  a  thing  of  no  value,  and  there- 
fore not  to  be  accounted  for,  a  guardian  could  not  have 
it,  whereas  in  the  prefent  cafe  if  the'  grantor  or  bis 
heirs  neglefted  or  were  incapable  of  prefenting,  the 
truftees  were  exprefsly  authorized  to  prefent,  whole 
aft  would  be  confidered  as  the  aft  of  the  infant,  fo  that 
no  injury  would  be  done  to  any  body.  And  though 
in  cafes  of  evident  neceffity,  equity  might  fquare  itfelf 
by  law,  yet  where  no  fuch  neceffity  appeared,  reafon 
and  common  fenfe  ought  to  prevail ;  from  whence  it 

inferred  that  the  nomination  being  an  aft  requir* 

ing 
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ing  difcretion  and  judgment  was  void ;  and  the  truftees 
intitled  to  prefent  their  own  clerk. 

•  On  the  other  fide  it  was  contended  that  in  the  cafe 

of  prefentation,  as  an  infant  juft  born  might  prefent  at 
law,  fo  the  law  did  not  look  on  it  as  an  ad  which 
required  difcretion  in  the  patron  ;  nor  indeed  was  it 
requifite,  for  infants  being  fuppofed  to  follow  the  di- 
reAions  of  their  guardians,  might  be  informed  by  them, 
who  was  a  proper  perfon,  or  if  they  were  not,  yet  a 
prefentation  being  only  a  bare  recommendation  of  a 
clerk  to  a  bifhop,  and  not  an  ad  which  gave  any  in- 
tereft  in  the  living ;  and  the  bifliop  being  abfolute 
judge  of  the  perfon's  abilities,  there  did  not  appear  any 
great  reafon  why  an  infant  might  not  make  it  as  well  as 
a  perfon  of  full  age ;  and  it  was  not  of  neceffity  that 
they  muft  prefent,  for  though  a  lapfe  might  incur,  yet 
the  prefentation  of  the  minor  on  the  next  vacancy  was 
ireferved,  and  nothing  divefted  out  of  him  by  the  bifhop's 
collation  j  fo  that  as  to  the  in^t,  it  was  the  fame 
whether  the  bfihop  collated,  or  the  truftees  prefented  ; 
wherrfore  they  inferred  equity  ought  to  be  bound  to 
the  law,  fince  the  cafe  and  reafon  of  the  thing  was 
alike,  for  otherwife  the  greateft  confufion  und  uncer- 
tainty  would  follow. 

Lord  Chancellor  King  faid — ^^  An  infant  of  one  or 
**  two  years  old  may  prefent  at  law ;  then  why  may 
**  they  not  nominate  ?  Does  the  putting  a  mark  and 
"  feal  to  a  nomination  require  more  difcretion  than  to 
**  a  prtfentation  ?  The  guardian  is  fuppofed  to  find  a* 
**  fit  perfon ;  and  the  bifhop  to  confirm  his  choice. 

"And 
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*<  And  if  this  is  pennitted  at  law^  why  ihould.a  court 
^  of  equity  aS  otherwife  in  equitable  eftates  ?  Decree 
<«  for  the  plaintiff." 


5  46.  Mn  Hargrave  has  obferved  that  though  this  >  ''^*-  ^9  «• 
dedfion  may  remove  all  doubts  about  the  legal  right 
of  an  infant  of  the  mod  tender  age  to  prefent,  ftiU  it 
remsdns  to  be  feen,  whether  the  want  of  difcretion 
would  induce  a  court  of  equity  to  control  the  exerdfe, 
where  a  prefentation  was  obtained  from  an  infant^ 
without  the  concurrence  of  the  guardian. 

§  47.  A  lunatic  cannot  however  prefent  to  a  church,  But  oot  a 
nor  his  committee :  for  where  a  lunadc  is  feifed  of  an     ""^^^^: 
advowfon,  the  Chancellor,  by  virtue  of  the  general    i  Woodd. 
authority  delegated  to  him,  prefents  to  the  preferment  ^^*  ^^* 
whatever    be    the    value  of  it,    generally  however 
giving  it  to  one  of  the  family.    This  right  (fays  Mr. 
Weoddefm)  was  afferted  firfl  by  Lord  Talbot ^  whofe  ex- 
ample was  followed  by  his  immediate  and  other  fuc- 
ceiTors. 


S  48.  An  alien  is  difabled  from  prefenting  to  a  Whoaredlf- 

church,  and  therefore  if  an  alien  purchafes  an  advow-  prefenting. 

fon,  and  the  church  becomes  void,  the  king  fhall  ^*^^*  ^^* 
prefent. 

S  49.  Where  a  perfon  feifed  of  an  advowfon  is  out.  Watt  105. 
lawed,  and  the  church  becomes  vacant  while  the  out- 
lawry remains  in  force,  he  is  difabled  from  prefenting 
and  the  avoidance  is  forfeited  to  the  king. 

S  5^-  By 
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%  50.  By  the  ftatute  3  James  t.  c  5.  it  is  ena&ed, 
that  all  popiih  recofants  conviQ  fhall  be  diraUed  ta 
prefent  to  any  benefice,  or  to  grant  any  avoidance  to 
any  benefice,  and  the  prefentation  to  fuch  benefices  is 
given  to  the  unirerfities  of  Oxfwd  and  Cambridge. 
And  by  the  ftatute  i  Wm.  &  Mary^  iefl:*i.  c.  a6.  every 
peiion  \dio  ihall  refiife  or  negled  to  fubfcribe  the  de- 
claration mendoned  in  an  ad  of  that  parliament,  inti« 
toled,  ^  An  aft  for  the  better  fecuring  the  government 
^«  by  difarming  papifts  and  reputed  papifts,''  fliall  be 
difabled  to  make  any  prefentation  to  a  benefice,  as 
fully  as  if  fuch  a  perfon  were  a  popifli  recufant  convid, 
and  the  chancellor  and  fcholars  of  the  univerfities  of 
Oxford  and  Cambridge  fiiall  have  fiich  prefentations. 

The  truftees  of  popifli  recufants  convid  are  alfo  dis- 
abled by  this  2&  from  prefenting  to  a  benefice. 

Of  Simottf.         S  5 1*  As  it  is  of  the  utmoft  importance  to  the  public 

that  ecclefiafticai  oflEices  Ihould  be  conferred  on  thofe 
only  whofe  learning  and  piety  qualified  them  for  the 
duties  annexed  to  fuch  offices,  the  law  has  always  been 
extremely  careful  in  watching  over  thofe  who  have  a 
r^rht  of  prefencatioa  to  church  livings,  leaft  they  fliould 
be  influenced  in  the  exercife  of  this  right  by  any  cor« 
rupt  or  improper  motives.  It  has  therefore  been  efta« 
1  Inft  1 7  *.  bliflied  from  the  earlieft  times  that  no  pecuniary  or 
3  Inft.  153.      other  valuable  confideralion  ought  in  any  inftance  to 

be  given  or  received  for  procuring  a  prefentation  to  a 
churcbr  This  offence  is  called  Simony  in  the  cancm 
law;  the  perfcm  making  a  corrupt  contrafit  of  thia 
khid  is  called  Sim^niacus.  And  where  a  perfon  thus 
8  prefented 
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prefented  to  a  church  is  not^privy  to  the  fimony^  he  is 
laid  to.  be  Simoniace  prtmotus. 

$52.  By  the  ftatute  31  Eliz.  c.  6.  it  id  enafied  for 
^avoiding  of  fimony,  that  if  any  patron  for  any  fum  of  mo- 
ney, reward,  gift,  profit,  or  benefit,  direCkly  or  indired- 
ly,  or  for  or  by  reafon  of  any  promife,  agreement,  grant, 
bond,  covenant,  or  other  aflura|ice,  ihall  prefent  or 
collate  any  perfon  to  an  eccleiiaftic^  benefit  or  dignity; 
f uch  prefentation  ihall  be  void ; .  and  the  prefentee  be 
rendered  incapable  of  ever  enjoying  the  fame  benefice 
and  the  crown  fhall  prefent  to  it^  for  that  time  only* 

%  53*  It  was  formerly  held  that  if  a  perfon  who  had  Watf.  96. 
acquired  a  benefice  by  fimony  enjoyed  it  during  his 
life,  the  king  might  prefent  after  his  death,  becaufe  the 
church  notwithftanding  the  inftitudon  and  indodion  of 
the  fimonift,  remained  void  to  the  king's  prefentaitioii, 
before  his  death,  and  his  death  could  not  make  him 
incumbent,  that  was  none  before,  or  otherwife  alter  the 
cafe.  But  now  by  the  ftatute  i  Wm.  &  Afar/,  ch.  i6. 
it  is  enaded  that  if  a  perfon  fimoniacally  prefented, 
fhall  die  without  being  convi£l:ed  of  fuch  fimony  in  his 
lifetime,  fuch  fimoniacal  contrad  (hall  not  prejudice 
any  innocent  patron  or  clerk,  on  pretence  of  lapfe  to. 
the  x:rown^  or  otherwife. 

§  54.  The  firft  kind  of  fimony  under  the  ftatute  is, 
where  any  fum  of  money,  gift,  reward,  profit,  or  be- 
nefit, is  given,  or  promifed,  diredly  or  indiredly,  for 
procuring  a  prefentation  to  a  benefice* 

Vol.  in.  D  S  55-  If 
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5  SS*  If  21  clerk  feeks  to  obtain  for  money  a  preiSaw 
tation  to  a  void  church,  though  afterwards  the  patron 
prefents  him  gratis,  yet  this  fimoniacal  attempt  ha$ 
disabled  him  from  taking  the  benefice;,  the  clerk  being 
deemed  an  unfit  perfon  to  hold  the  benefice,  for  havin^^ 
at  any  time  been  capable  of  intending  to  obtain  it  cor- 
ruptly* 

§  56.  If  a  patron  promifes  a  clerk  that  in  confident- 
^on  of  his  marrying  his  daughter  or  kinfwoman  he  will 
prefent  him  to  a  liying  when  void,  this  is  a  fimoniacal 
contraf):. 

§  57,  But  where  A.  covenanted  that  B*  his  fon 
(hould  marry  C.  the  daughter  of  D.  in  confideration  of 
^ich  D.  covenanted  to  advance  jCsoo  ^ot  his  daugh- 
ter's portion,  and  A.  covenanted  to  fettle  certain  lands 
on  his  fon  and  his  intended  wife.  There  were  IJkewife 
eovenants  on  the  part  of  A.  for  the  value  of  the  lands, 
and  for  qtict  enjoyment,  and  a  covenant  on  the  part  of 
jD.  to  procure  a  certain  benefice  for  A  on  the  next 
avoidance*  It  was  held  that  this  was  not  a  corrupt 
Mntrad,  it  not  being  a  covenant  in  confideration  of 
the  marriage,  but  a  diftin£t  and  independent  covenant, 
without  any  apparent  confideration* 


Baker  r. 
Mounford, 
Hqj  143; 


§  58*  A  refervation  of  a  proflt  to  a  ftranger,  as  an 
atinuity  to  the  widow  or  fon  of  the  lafl  incumbent  does 
not  appear  to  have  been  an  offence  within  the  ftatute  of 
3 1  EHz.  though  Doftor  Waff  on  doubts  of  it.  But  it  is 
perfeftly  clear  that  a  refervation  of  any  kind  of  profit, 
in  favour  of  the  patron  is  within  the  flatute. 


S  59*  A  corrupt 


S  59*  A  pprrupt  pon^^  fp^jH-ocpriag  a  prefentatloii  Watf.  45, 4/j. 
to  ^  bcndiQe  made  between  ftrangm,  though  ndther  ^^"^  '^^. 
the  patron  nor  the  clerk  be  privy  thereto,  is  an  offence  Cro.  £liic. 
within  the  meaning  of  the  flatute*    For  if  there  J>e  9.  '^* 
corrupt  contradl,  it  matters  not  between  whom  it  is 
'  made.     Put  in  fuch  a  cafe  though  the  clerk  nSimmdce 
fromotus^  yet  he  does  not  incur  any  of  the  penalties  of 
£mony« 

%  60.  In  a  writ  of  error  to  reverie  a  judgment  Reie  y. 
whereby  the  king  had  recovered  upon  a  title  of  fimony ;    ,  sid  3^9. 
wtkh  was,  that  a  fiiend  of  the  clerk  had  agreed  to  give   ^  ^^^^  ^^4* 
a  fum  of  money  to  jK«  5.  who  was  not  the  patron,  to 
procuce  the  clerk  to  be  prefented  to  a  church,  who  was 
fxrefented  accordingly*    It  was  affigned  for  error  that 
jt  did  not  appear  that  dther  patron  or  clerk  were  ac« 
qaainted  with  the  agreement.    But  the  court  faid  th^ 
deik  was  Sinwniace  prmaius*    And  it  was  &id,  that 
Doftpr  Duxm  had  enjoyed  the  church  of  St.  CleHmOs 
above  twenty  years  by  fuch  a  .title  of  the  king's,  the 
prefentee  of  ^e  patron  being  oufted,  by  reafon  of  a 
friend's  having  given  money  to  a  page  of  the  Earl  of 
ExeUTj  to  endeavour  to  procure  the  prdentation,  and 
neither  the  earl  nor  the  clerk  knew  any  thipg  of  it. 

561.  The  iecond  kind  of  fimony  is  where  the  right 
ot  prefenting  is  fold  at  the  time  when  the  church  is 
vacant ;  which  vras  formerly  held  to  be  void^  becaufe 
during  the  vacancy  of  the  church  the  right  of  prefen^ 
tation  was  but  a  chofe  in  ai^on,  which  could  not  be 
)rans£^edt 

i>  ft  S  62t  A  patron 
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JcolcCeat.}.       ^  62.  A  patron  of  air  advowfon,  the  church  bang 

void,  granted  to  5.  proximam  prefentationem  to  the  faid 
Steplicfls  ▼.  church  jam  vacantem  if  a  quod  Uceat  B,  hac  vice  ad 
%%2  b.  didam  ecclefiam  prefentare. 

It  was  refolved  by  all  the  judges  of  England  that 
this  grant  was  void,  for  the  prefent  avoidance  was  a 
thing  in  action  and  privity,  and  veiled  in  the  perfon  of 
the  granton 

5  ^'^*  The  true  reafon  of  this  refolution  was  to 

guard  agsJnft  fimony  ;  for  the  purch^fer  can  have  no 

-other  objed,  but  that  of  prefimting  himfelf,  or  fome 

^      P        other  perfon.     And  in  a  modem  cafe  Lord  Mansfield 

i5i««      '       and  Mr.  Juftice  Wilmot  both  faid  that  the  true  reafon 

why  a  grant  of  a  fallen  prefentation  of  an  advowfon, 
after  avoidance  is  not  good,  qiuHid  the  fallen  vacancy, 
is  the  public  utility,  and  the  better  to  guard  againft 
fimony :  not  for  the  fiditious  reafon  of  its  being  then 
become  a  chafe  in  ailion. 

Benloe  R«  §  54*  A  leafe  of  an  advowfon,  granted  after  the 

'^  '  church  became  vacant,  was  adjudged  void,  as  to  the 

immediate  prefentation* 

Amb.R*a68.       And  Lord  Hardwicke  is  reported  to  have  faid  that 

the  fale  of  an  advowfon  during  a  vacancy  was  not 
within  the  (latutes  of  fimony,  as  a  fale  of  the  next 
prefentation  was }  but  it  \vas  void  by  the  common 
law* 

Walker  T.  §  6^.  If  a  prefentation  be  made  by  a  perfon  ufurp- 

Skku^.  ^'     ''^g  ^^^  "8^^^  ^f  patronage,  and  pending  an  aftion  for 

removing 
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removing  his  clerk,  who  is  afterwards  removed,  the 
benefice  is  fold,  this  is  an  offence  within  the  meaning 
of  the  (tatute,  for  the  church  was  never  full  of  that 
clerk ;  and  if  this  were  allowed,  the  ftatute  might  be 
eluded :  for  it  would  be  only  getting  an  ufurper  to 
prefent,  while  the  church  was  void,  and  then  felting  it. 

§  66,  A  grant  of  a  prefentation  after  inflitution  of  Ep-LoodooT. 

the  incumbent  to  a  fecond  living,   which  vacates  the  |  Black.  IL 

firft,  is  void  becaufe  the  church  is  coniidered  as  va^  ^^* 
eai)t  from  the  time  of  inflitution. 

S  6y.  Where  a  perfon  purchafes  the  next  prefenta-  f?*'*JVV 
tion  to  a  benefice,  the  church  being  then  full,  with  an  Cro.  Elix. 
intention  to  prefent  a  certain  perfon,  a  fubfequent  pre*       ^* 
fentation  of  that  perfon  has  been  generally  confidered 
as  fimony. 

§  68.  A  diflin£lion  has  however  been  made  in  cafea 
of  this  kind  between  the  prefentation  of  a  ftranger, 
and  that  of  a  fon  of  the  perfon  purchafing  the  next 
prefentation.    In  the  latter  cafe  it  has  been  held  not  to 
be  fimony ;  becaufe  a  father  is  bound  by  nature  to 
provide  for  his  fon.     This   diftinflion  has   however   Watf.  35. 
been  denied,  and  it  has  been  faid,  that  if  the  purchafe 
of  a  living  when  full,  with  intent  to  prefent  a  certain  ^'  ,8s\  *** 
perfon,  be  an  offence  within  the  meamng  of  the  flatute, 
how  can  it  be  lawful,  as  the  words  of  the  flatute  are 
general^  for  a  father  to  do  this  ?  A  parent  is  by  nature 
certainly  bound  to  provide  for  his  fon,  but  this  obliga* 
tion  can  never  extend  to  the  doing  of  a  thing  pro- 
hibited by  law.    This  way  of  reafoning  would  open  a 
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vide  4oor  for  corrupt  contrads;  for  as  every  man 
i$  more  bound  by  t|ve  law  of  nature  to  provide  for  htm? 
feff,  than  a  £sither  is  to  provide  for  his  fon»  every  man 
riUght  purchafe  a  Uvin^  for  himfelf. 

5  69.  DoiQor  Watfm  £iys  that  to  avoid  queftrons 
of  law  it  is  beft  that  a  purchafer  of  a  next  tujii^  whe- 
ther he  defign  it  for  fpn^  kinfman  or  ftrangbr, 
iko^ild  make  the  contrad  when  the  incnmbeot  of  thdr 
church  ii  not  in  danger  of  death ;  that  he  fhould  tiol 
declare  his  intentions  to  the  perfon  to  whom  be  intend^ 
It  kindnefs,  or  whom  h^  intendeth  to  prefent ;  that  the 
intended  clerk  be  npt  prefent  at  the  contrad,  however 
that  he  be  not  named  in  the  deed^  by  which  fhe  powe^ 
^f  prrfentatiqn  or  nomination  is  granted* 

§  70.  It  is  now  thp  univerfal  pra&ice  to  purchafe 
the  next  prefent^tion  to  an  advowfon,  the  church  being 
full,  and  there  i$  no  modern  ihftance  lyhere  a  prefen- 
tation  under  fuch  a  purchafe  has  been  controverted  by 
the  bifhops. 

§  71.  It  hs^s  been  feveral  times  laid  dowp  that  a 
purchafe  of  the  next  prefentation  to  a  church,  whex\ 
the  incumbent  is  in  a  dyijng  (late,  is  fimony.  But  it 
has  been  determined  in  a  modem  cafe  that  a  purchafe 
of  an  advowfon  in  fee,  when  the  incumbent  was  near 
4ying,  was  not  fimony, 

5  72.  The  plalntiflF  5tfrr^// having  notice  that  the 
incumbent  qf  a  living,  was  on  his  death  bed,  and  that 
ft  was  uncertain  whether  he  would  live  over  the  night, 

tukhafed  the  advowfo9  of  the  defendant.    The  in- 

fumben^ 
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cumbent  died  the  next  day,  and  the  purchafer  pro 
fented  his  clerk  upon  that  avoidance^ 

The  queftion,  vhiclgt  was  referred  by  the  court  of 
chancery  to  the  court  of  common  pleas,  was,  whether 
die  laid  prefentation  was  void,  as  being  a  (imoniacal 
€ontra£L 

Serjeant  Hill  argued  for  the  plaintiff  that  tbss  wat 
no  fimony,  being  the  fale  of  ani  adyowfon  in  lee,  and 
before  an  adlual  vacancy.  That  iimony  is  properly 
defined,  a  prefentation  in  refped  of  rewards  1  hat  the 
ftatutes  of  fimony  being  penal,  and  reftri£Uve  of  the 
common  law,  ought  therefore  to  be  conftrued  ftrifUy. 
That  fraud  or  iimony  ought  not  to  be  prefumed  or 
intended.  If  this  iale  was  void,  all  fales  that  were  con- 
cluded when  the  incumbent  was  in  extrenus^  were 
fo  likewife ;  and  one  might  fuppofe  many  cafes  where 
that  would  be  unjuft  aad  abfurd* 

Serjeant  Glyn  for  the  defendants  infifted  that  the 
common  law,  previous  to  any  ftatute,  took  notice  of 
corrupt  pre£sntations,  as  contra&s  ex  turpi  caufa. 
That  no  profit  was  allowed  to  be  made  of  a  right  of 
patronage,  and  therefore  a  guardian  in  focage  was  not 
accountable  for  iL  That  a  purchafe  made  with  an  id- 
Cent  to  prefent  a  particular  perfon  was  iimoniacal. 
And  the  laws  againft  fimony  when  they  merely  va- 
cated the  prefentation,  were  confidered  as  remedial^ 
and  conftrued  largely.  When  they  inflifted  a  for- 
feiture, were  looked  upon  as  peaal^  and  conftruedi 
ftriaJy. 

P  4  I^of <l 
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Lord  Ch.  Juft.  De  Grey  faid  he  y^$  not  able  to 
doubt  upon  the  (^ueftio^.  An  adyowfon  was  a  tem- 
poral right,  not  indeed  y^^  habendiy  but  jus  difponendi^ 
the  exercife  of  that  right  was  by  prefeatation.  The 
-  right  itfelf  was  a  valuable  right,  and  therefore  ^n  ad- 
yowfon  was  held  to  be  aflets  in  cafe  of  lineal  war- 
ranty. It  was  real  aflets  in  the  hands  of  the  heir ; 
Ante,  f.  39.     and  the  truftee  or  mortgagee  of  an  advowfon  was 

bound  to  prefent  the  clerk  of  the  cejiuique  truft  or 
mortgagor.  Thus  far  it  was  a  valuable  right  and  pror 
perly  the  objeft  of  fale.  . 

^  But  the  exercife  of  this  right  was  a  public  truft,  and 

therefore  ought  to  be  void  of  any  pecuniary  confident* 
tion,  either  in  the  patron  or  the  prefentee :  it  could  not, 
it  ought  not  to  produce  any  profit.     It  was  not  vefted 

Ante,  f.  43.    in  a  guardian  in  focage,  nor  was  he  accoumable  for 

any  prefentation  made  during  the  infancy  of  his  ward. 

Simony  as  fuch  was  unknown  to  the  common  law, 
though  corrupt  prefentation  was.  But  what  was,  or 
was  not  fimony  now  depended  on  the  ftatute  3 1  EUz* 
which  did  not  adopt  all  the  wild  notions  of  the  canon 
law,  but  had  defined  it  to  be,  a'  corrupt  agreement  to 
prefent. 

No  conveyance  of  an  advowfon  can  be  affefted  by 
that  aft,  uiilefs  fo  far  as  it  affefted  the  immediate  pre- 
fentation. And  therefore  a.  fale  of  an  advowfon,  the 
church  being  adually  void,  was  fimoniacal  and  void 
in  refpeft  to  the  then  prefent  vacancy. 

,  But  it  has  never  been  thought  that  to  purchafe  an 
advowfon  merely  with  the  profpefl:  (however  probable) 

that 
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that  the  church  would  foon  become  void,  was  either 
corrupt  or  fimoniacal,  though  by  common  law  if  a 
clerk,  or  a  ftranger  with  the  privity  of  the  clerk  con« 
trads  for  the  next  avoidance,  the  incumbent  being  in 
extremis 9  it  was  held  to  be  fimoniacal. 

The  pref^t  cafe  is  the  purchafe  of  an  advowfon  in 
fee.  No  privity  of  the  clerk  appears.  The  church 
was  not  actually  yoid,  but  in  great  probability  of  a 
vacancy,  which  however  was  by  no  means  equivalent 
to  a  certainty.  His  Lordfliip  faid  that  the  judges  would 
go  beyond  every  refolution  of  their  predeceflbrs,  to 
determine  this  to  be  fimony.  Suppofe  this  had  been 
f he  purchafe  of  a  manor,  with  the  advowion  appendant^ 
and  the  incumbent  lying  in  extremis  j  what  muft  be 
done  if  the  prefent  cafe  was  fimony  ?  Muft  the  court 
l^ave  declared  the  appendancy  to  be  fevered,  or  that 
the  whole  manor  was  purchafed  corruptly,  for  the  fake 
of  the  advowfon  ?  The  other  judges  concurred  and  the 
court  certified  to  chancery  that  the  prefentation  was 
not  void,  it  not  appearing  to  them  to  have  been  made 
ypon  a  fimoniacal  contra^. 

§  73*  ^y  ^^^  itatute  12  Ann^  p.  a.  c.  i  a.  It  is 
^acled,  that  if  any  perfon  for  money  or  profit  (hall 
procure  in  his  own  name,  or  in  the  name  of  any  other^ 
.  the  next  prefentation  to  a  living  ecclefiailical  and  fhaU 
be  prefented  thereupon,  this  is  declared  to  be  a  fimo- 
niacal contrad,  and  the  party  is  fubje&ed  to  all  the 

.  ^cclefiaftical  penaldes  of  fimony. 

» 
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§  74.  It  has  beeii  doubted  \7hether  the  purchafe  of 
an  advowfon  in  fee  by  a  clergyman  and  a  prefentatiem 
of  himfelf  upon  the  death  of  the  incumbent  be  within 
du8  (tatute.    It  appears  from  an  opinion  of  the  late 
Mr.  Feame  that  he  did  not  think  fuch  a  purchafe  wai 
prohibited  by  that  ftatute ;  and  that  a  prefentation  by 
a  truftee  of  fuch  a  purchafer,  of  the  purchafer  himfelf 
might  be  made.    This  opinion  is  fupported  by  Lord 
Chief  Juft.  De  Grey^s  argument  in  the  cafe  of  Barrett 
V.  Clutbi  in  which  his  Lordfhip  diftinguifhed  between 
a  purchafe  of  the  next  prefentation  to  a  church  and  a 
putchafe  of  an  advowfon  in  fee.    For  in  the  firft  cafe 
he  admitted  that  a  purchafe  would  be  Simoniacal  if  the 
incumbent  was  in  extremis ^  whereas  in  the  fecond  cafe 
he  held  it  good. 


Of  Bonds  of 
lUfignation* 


WatL  S9. 
Johns  ▼• 
Lawrence* 
pro.Jac.248. 
Babington  v. 

Wood, 
Cro.Car.  180. 

Hniiard  t. 
Staplcton, 
}  Ab.  «£q.  86. 


5  75.  It  has  been  a  common  pra£lice  for  patrons 
when  they  prefent  a  clerk  to  a  living,  to  take  a  bond 
from  him  in  a  fum  of  money  conditioned,  either  to 
refign  the  living  in  favour  of  a  particular  perfon,  as  a 
fon,  kinfman,  or  friend  of  the  patron,  whenever  he  be- 
comes capable  of  taking  the  living ;  of  elfe  to  refign 
generally  upon  the  requeft  of  the  patron. 

In  the  firfl  cate  thefe  are  called  fpecial  bonds  of  re* 
fignation  and  have  always  been  held  to  be  valid,  tn 
the  fecond  cafe  they  are  called  general  bonds  of  tefig* 
liaridri,  and  were  never  approved  of  by  the  biihopi, 
though  held  to  bfe  talid  by  the  courts  of  law  and  equity. 
But  whenever  they  were  ufed  for  the  purpofe  of  ob* 
taining  any  pecuniary  advantage  from  the  perfon  pre* 

(cttted, 
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fdnfed,  the  couft  of  chancery  always  iiiterp<^5d,  anil 
gramted  an  mjundion  againft  thenu  And  Doftor 
Wat/on  obferres  that  gentral  bonds  of  refignatkm  did  '^ 
not  jgnd  any  encouragement  from  the  court  of  cfaaik* 
cery»  which  relieved  the  incumbent,  and  would  not 
oblige  him  to  refign^  or  to  pay  the  penalty  of  tfas 
bond)  unlefe  fome  fpecial  caufe  were  fiiewn,  and  made 
out  by  the  patron^  that  he  Was  unquaKfiod  to  hold  ifae 
living,  or  guilty  of  fome  immorality  or  iffegularity^ 
which  was  a  fuificient  caufe  of  deprivation ;  or  at  leaft 
that  he  was  non-f efident  and  neglected  his  duty.  But 
in  th^  foUofwhi^  cafe  it  was  determined  by  the  Hou& 
af  Lords  that  where  a  cleric  upoft  being  pfefented  to  a 
living,  entered  into  a  general  bond  to  the  paSron>  to 
lefign  whenever  the  patron  ihould  require  him^  fiich 
bond  was  abfolutely  void. 

$  76.  The  reftory  of  tltt  parifh  church  of  Woadbam  Ep.  Lond«i 
JValt^n^  in  the  diocefe  of  London  becoming  vacant^  Mr.   ^*  Bm^M, 
fytcbe^  the  patron,  prefented  his  clerk^  &e  Ret.  Mr.   Ca.211. 
Eyr^^  \o  the  biihop  for  inftitution.    The  bUhop  bem^ 
ihfotitted,  that  Mr.  Eyre  had  given  his  patron  a  bond 
jfi  a  lafge  penalty  to  tefigft  the  iaid  teftofy  at  any  time 
np6n  his  reqneft ;  and  Mr.  Eyre  acknowledging  Aat 
tre  had  given  fuch  a  bond,  the  biihop  refufed  to  biftitate 
him  to  the  lining.     Mr.  Fyithe  brought  a  qMfe  impgdh 
;igdnft  iSttt  biftop,  to  which  h^  pXtiAtA  two  pleas : 
fett,  that  Ac  living  was  a  benefice  wkh  tnrc  of  £>als, 
and  that  the  clerk  had  given  a  bcmd  to  d^e  patron  ift 
^e  petedty  ^f  >C3^^^  ^^  refign  at  any  time  upon  the 
reqtfeft  of  the  patron,  whereby  the  prefentation  be* 
^iM  tdi4  JQ  ^w.    Secondly,  that  the  living  was  a 

bene^ce 
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benefice  with  cure  of  fouls ;  and  that,  for  the  purpofc 
of  invefting  the  patron  with  an  undue  influence  over 
the  clerk,  it  was  agreed  that  the  clerk  fhouid,  in  con- 
fideratioR  of  the  prefentation,  become  bound  to  the 
patron  in  a  bond  as  aforefaid  ;-  which  was  accordingly 
done.  Mr.  Fytclje  demurred  to  both  thofe  pleas ;  and, 
the  biihop  having  joined  in  demurrer,  judgment  was 
^ven  for  the  patron :  and  the  judgment  was  affirmed 
by  the  court  of  king's  bench« 

The  biihop  then  brought  a  writ  of  error  in  the  Houfe 
of  Lords ;  and  it  was  contended  on  his  part,  that^ 
although  there  are  feveral  adjudged  cafes  upon  the 
fubjefb  of  general  bonds  of  refignation,  noac  of  them 
have  arifen  in  the  fame  form,  or  between  parties 
ading  in  the  fame  capacity,  and  under  circumftances 
fimiiar  to  the  prefent ;  and,  therefore,  tbe^  ought 
not  to  be  conlidered  as  precedents,  by  which  this 
cafe  was  to  be  determined*    That  the  bifhop>  or 
ordinary,  is  authorized  by  law  to  judge,  in  the  firft 
^  inftance,  of  the  fitnefs  or  unfitnefe  of  the  perfon 
^  prefented  to  him  for  inftitution ;  and  the  bifhop  of 
^  London  had,  in  this  inftance,  exercifed  his  authority 
^  according  to  law.    That  it  is  an  the  power  of  the 
patron,  by  means  of  a  general  bond,  to  eftablifh  two 
modes  of  lelling  a  vacant  living,  which  is  fimony ; 
^'  either  of  which  are  equally  certain  and  infallible  z 
*'  I  ft.  The  parties  may  make  the  penalty  in  the  bond 
**  adequate  to  the  price  of  the  living  j  the  prefentee, 
**  when  inftituted,  may  refufe  to  refign,  and  pay  the 
**  penalty  without  fuit,  or  may  make  knovm  the  exe- 
«*  cution  of  the  bond,  and  then  tender  refignation  to 
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the  bifhop,  which,  the  bifhop  under  thofe  circum- 
ftances  will  probably  refufe :  upon  his  refufal,  the 
bond  may  be  put  in  fuit ;  and  thus  alfo,  by  a  circuity^ 
the  penalty  may  be  paid  as  the  price  of  the  living; 
The  iecond  mode  of  felling  a  liTing  which  is  vacant, 
through  the  medium  of  a  general  bond  of  refigna- 
^  tion,  is  equally  obvious  and  pra£Hcable:  the  pe- 
**  nalty  of  the  bond  of  refignation  may  be  made  ex- 
**  ceffive,  much  above  the  real  value  of  the  living  j 
**  the  patron  may,  during  the  incumbency  of  the  pre- 
**  fentee  who  executes  the  bond  to  refign,  fell  the  next 
turn  or  right  of  prefentation,  and  at  an  advanced 
price,  and^  after  fuch  fale,  require  the  incumbent 
to  refign  in  terms  of  his  bond.  By  this  means,  the 
firft  prefentation  is  fiftitlous ;  and  the  fale  of  the 
fecond  prefentation,  though  made  under  the  pretence 
of  felling  a  right  of  prefentation  to  a  full  benefice,  is^ 
in  reality,  the  fale  of  a  vacant  living.  That  a  ge- 
**  neral  bond  to  refign,  puts  the  perfon  who  enters  into 
fuch  bond  under  the  power  of  the  lay  patron,  inftead 
of  being  under  the  authority  of  the  bifhop,  to  whom 
he  fwears  canonical  obedience,  and  whom,  by  law, 
he  is  obliged  to  obey ';  and  is  thus,  contrary  to  good 
policy,  creating  an  influence  which  tends  to  fubvert 
<<  ecclefiaftical  difcipline  and  fubordination.  That 
general  bonds  of  refignation  are  contrary  to  law,  by 
altering  the  tenure  of  the  office  of  a  beneficed  clergy- 
man :  for,  every  benefice  being  an  office  for  life, 
the  patron  can  grant  it  only  for  life :  he  cannot 
grant  it  for  years  j  he  cannot  grant  it  at  the  will  of 
**  himfelf,  for  fuch,  in  direft  terms,  would  be  void, 
**  as  contrary  to  the  very  tenure  of  the  office :  where 
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V  ihirc  h  >  gmufi  l)ond  of  rr%nation  mttatfd  ipta, 
^'  the  fame  ^It^raiioH  of  the  tenure  i$  efe£bd  by 
^  circuity  |po  here :  the  patrou  gr^xits^  smd  the  pm* 
*^  ifntee  peceptSy  at  the  will  of  the  patron,  that  hene* 
^  lice  which  the  law  intends  to  be  conferred  and 
^^  hol4en  for  life.  That,  although  a  court  of  equity 
^^  will' grant  relief  I  in  cafe  the  patron  maizes  an  impro- 
^  per  ufe  of  a  general  bond  to  refigns  yet,  from  the 
^  €iptreme  difGculty  ofdifcovering  the  realpuipo£b  for 
^  whi^h  they  are  ufed,  it  can  feldom  be  poflibk  lo 
^^  procure  fuch  relief^  or  to  guard,  by  that  means, 
^  Pgwft  the  coqfequences  that  follow  froxn  fuch  bonds 
^^  '()eing  tolerated*  The  bad  purpofe  not  being  dif- 
^  cpyered?  cannot  be  prevented  but  by  a  iokmn  de* 
^  ct6o9*  that  geno'al  bon4^  of  refigpation  are  illegal. 
^  That  a  general  bond  of  refignation  puts  it  in  a  great 
*^  injure  in  the  patron's  power  to  convert  a  part  of 
^^  the  profits  pf  the  living  to  his  own  ufe,  and  abfb- 
^^  {utely  put?  it  in  the  power  of  patron  and  incumbent 
^  together  to  make  fuch  partition  of  them  as  they  can 
*^  tfftc  upon,  whereby  the  revenues  of  the  church 
^  may  be  alienated.  And,  that  a  general  hood  of  ve- 
<<  Agnation  is  an  ajfurgnce  (f  pr^i  or  benefit  U  the 
^^  fMron^  and  therefore  contrary  to  the  fiatute  3  %  Elku 
^  c.  64  mA  inconfiftent  with  the  oadi  of  fimony." 

On  behalf  of  the  defendant  in  error,  it  was  laid, 
*^  that  this  was  a  new  attempt  to  que^ion  the  fettled 
^^  law  of  the  land ;  namely,  whether  a  bond,  jgiven 
^V  by  the  prefentee  to  1^  patron>  with  a  condition  tP 
^  reHgm  upon  requeft,  which  jU  tensed  a  general  ns- 
^  fignatioa  boodj  iimplc  and  uxiattendcd  with  anjf 

«<  other 
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^  odier  hSt  or  circamftaiicc,  be  corrapt^  firoaniacaly 
<^  and  a\gaiiift  the  (Utute  of  Elixabetbi    ThU  bai 
^  been  queftioned,  and  repeatedly  detennined  ia  Wfft^ 
^^  nif^r  HalJ,  to  be  legal»  and  not  funoniacal*    And 
^  it  vas  looked  upon  to  be  fo  well  fettled  and  efta* 
<«  bibbed,  that,  in  Hejieth  and  Gr^^  tS  Ceo.  a.  the 
^^  court  would  not  fuffer  the  counfd  to  argue  agakift 
*^  the  validity  of  fuch  a  bond.    But  fuch  a  bcmd  may 
^  be  abufed;   it  may  be  corrupt,   iimoniacaJ,  and 
^  againft  the  ilstute ;  it  may  be  gircn  upon  a  pieced^ 
^  ing  itipulation  of  gain,  ts^c.  or,  after  it  is  jnnoceotly 
^  gi^ent  it  may.be  ufed  by  the  obligee  for  the  puipofe 
^  of  withholding  tythes  or  deriving  fbme  pecuniary 
^  advantage  to  himfelf •    And  if  there  be  only  grounds 
*^  to  fufpeft  fuch  prafdces,  a  biU  may  be  filed  for  a 
^  difcovery  j  and  it  was  admitted,  that,  when  f«ch 
^  ill^ai  h£tz  are  alledged  and  proved,  fuch  a  bond 
^  caanbt  be  enforced  in  a  court  of  jufUce.     But  the 
*^  courts  of  juftice  never  interfere  with  poiHbilities : 
^^  they  never  interfere  but  when  fuch  abufe  appears, 
<<  and  is  ijpedfied  and  alledged  in  the  pleadings,  in 
^  order  to  be  proved  if  denied.    That  the  hiihop  in 
^  ttns  cafe  was  precifely  in  the  lame  predicament  with 
^  the  clerk  in  all  other  cafes ;  he  had  the  fame  advan^ 
*^  lage  of  filing  a  bill  for  a  difcovery  of  fuch  illegal 
^  iafi,  and  of  pleading  it  when  he  had  fo  diicovered 
^  it ;  aad  he  had  it  in  the  prefent  cafe. 

^  But  the  bond  in  the  prefent  caie  was  a  mere 
^  'fiiDple  refignatioH  bond,  unattended  with  any  fuch 
*^  ShgA  ^irevniftance ;  every  fuch  circumftance,  fug* 
f*  gdM  by  a^t^ibr  a  difeovcry  baA  been  denied ;  ncf 
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^  fuch  abufe  was  fpecified  in  the  firft  plea ;  and  thcre- 
•*  fore  the  caufe,  therein  alledged  by  the  bifhop,  was 
•^  not  fufficient  for  him  to  refufe  the  clerk.     That  the 
*'  fame  reafoning  might  be  applied  to  the  fecond  plea, 
•*  the  poffible  abufe  of  fuch  a  bond,  'uiz.  that  he 
'^  would  have  acquired  and  had    undue  influence, 
^  power,  and  controul  over  the  clerk  if  he  had  admit- 
**  ted  him :  fo  alfo  as  to  the  unfitnefs  of  the  clerk. 
*^  But,  in  order  for  the  courts  to  uiterfere,  the  undue 
^^  influence  muft  have  happened ;  it  muft  then  be  fpe* 
^  cified  and  alledged  in  the  plea^  in  order  for  the 
**  court  of  juftice  to  interfere :  the  unfitnefs,  in  like 
^^  manner,  muft  be  fpecified  and  alledged  In  order  to 
*^  be  proved.    But  the  bond,  in  the  prefent  cafe,  was 
<^  unattended  with  any  fuch  circumftance ;  and  there^ 
^^  fore  neither  any  undue  influence  or  unfitnefs  was 
^^  fpecified  in  the  fecond  plea,  to  have  attended  the 
«<  prefentation :  confequently,  the  caufe  here  alledglsd 
^^  was  not  fufEcient  for  the  bii|iop  to  refufe  the  clerk. 

**  And,  as  to  the  propriety  of  fpecifying  the  unfit- 
**  nefs,  it  might  be  obferved  that  the  judgment  of  the 
**  bifhop  was  fubjeft  to  review ;  he  cannot  rcfiife  ad 
**  libitum  y  he  muft  affign  his  caufe  of  refufal :  for 
*•  every  faft  of  unfitnefs  may  be  qu^ftioned  and  tried 
"  in  a  temporal  court,  except  literature ;  and  that  is 
*'  fubjeft  to  the  review  of  the  metropolitan.  Upon 
"  the  whole,  there  was  no  faft  alledged  in  the  plead- 
**  ings  of  illegal  ufe  in  giving  the  bond,  or  of  undue 
•*  influence  or  unfitnefs  in  the  clerk  to  be  admitted, 
*'  iffc.  befides  the  mere  naked  giving  of  the  bond : 
**  wherefore  it  was  hoped  the  judgment  of  the  court  of 
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•*  king's  bench,  would  be  affirmed/' — After  hearing 
counfel  on  this  cafe  feveral  queftions  were  put  to  the  - 
judges,  feven  of  whom  were  of  opinion  that  the  bond 
was  good  and  valid  and  the  dghth  (Mr.  Baron  Eyre)^ 
that  it  was  illegal^ 

After  the  judges  had  thus  delivered  thdr  opinions  a 
debate  and  divifion  of  the  houfe  enfued  when  there 
appearing  to  be,  for  reverfing  the  judgment  nineteen 
and  againfl  it  eighteen.  It  was  ordered  and  adjudged  30th  May 
that  the  judgment  given  in  the  court  of  king's  bench^  *^  '* 
afErming  a  judgment  given  in  the  court  of  common 
pleas  fhould  be  reverfed« 

S  77.  in  confequence  of  this  determination,  general 
bonds  of  refignation  muft  now  be  deemed  illegal  and 
void.  But  the  courts  of  law  do  not  feem  difpofed  to 
condemn  bonds  of  refignation  unlefs  they  ire  exactly 
iimilar  to  that  which  was  held  unlawful  in  the  above 
cafe ;  for,  in  a  fubfequent  cafe,  the  court  of  king's 
bench  held,  that  a  bond,  by  which  a  clerk  fhall  only 
bind  himfelf  to  the  performance  of  thofe  duties,  which 
the  rules  of  law  and  the  principles  of  morality  require^ 
IS  valid,  and  will  be  enforced* 

$  78.  A  bond  was  given  by  a  clerk  to  a  patron^  to   Sagfhavr  t. 
refidc  on  the  living,  or  to  refigri  if  he  did  not  return  ^xcmRcp. 
after  notice ;  and  alfo  not  to  commit  waile  on  the  par-  7^* 
fonage* 

la  an  a^on  of  debt  on  this  bond,  the  queftion  was, 
whether  it  was  valid  or  not. 
Vol.  hi.  £  Lord 


49 


s^- 


5^  Ttfk  XXt    Advtrwpfh.    Ch.  li.  %  78. 

Lord  Kenyofij — ^^  I  cannot  bring  myfelf  td  entertain 
^  a  doubt  on  this  cafe.  It  has  been  argued,  that  the 
**  patron's  right  of  prefcntation  is  a  mere  truft  :  it  is 
**  fo  to  fome  purpofes,  but  not  to  all.  It  is  a  truft 
<*  coupled  with  an  intereft :  for  it  is  a  fuSjefl  of  con- 
•*  vcyance  for  a  valuable  confideration,  which  is  not 
**  the  cafe  with  a  naked  trufti  As  foon  as  the  de- 
**  fendant  was  prefcntcd  to  the  living,  he  was  bound 
**  to  take  upon  himfelf  all  the  duties  of  an  incum- 
**  bent ;  td  refide  on  the  living,  to  take  upon  him  the 
•*  cure  of  fouls,  and  to  keep  the  houfc  in  proper 
^  repair.  Now,  this  bond  was  entered  into  for  the 
**  purpofe  of  fecuring  a  performance  of  all  thofe 
**  duties ;  which,  by  law  and  without  the  bond,  he 
**  was  bound  to  difcharge.  I  avoid  faying  any  thing 
*'  refpefting  the  cafe  of  the  bifiiop  of  London  v.  Fytche; 
**  when  that  queftion  comes  again  before  the  Houfe  of 
"  Lords,  they  will,  I  have  no  doubt,  review  the 
\  ««  former  decifion,  if  it  fhould  become  neceflary.  It 
is  fufficient  for  me,  in  deciding  the  prefent  cafe,  to 
fay  that  it  cannot  be  governed  by  that.  For  here 
**  the  plaintiff  docs  not  call  for  the  refignation  of  the 
•*  incumbent,  but  merdy  for  a  performance  of  thofe 
•*  duties  {  which,  in  morality,  religion,  and  law,  he 
**  ought  to  do.  I  am,  therefore,  clearly  of  opinion^ 
<*  that  a  bond  for  the  performance  of  thde  duties  is 
**  not  illegal.'* 

BuUer  J. — "  I  cannot  find  any  immorality  or  ille- 
•*  gality  in  this  bond.  It  is  the  duty  of  an  incumbent 
^  to  refide  on  his  living,  and  to  be  tegular  in  the  dif- 
^  charge  of  his  duty.     Now,   this  bond  requires 

I  '  *«  nothmg 
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nothing  more :  it  only  reqmres  him  to  do  what  the 
law  would  have  compelled  him  to  do  without  it. 

Grofe  J. — Declared  himfelf  of  tHe  fame  opinion. 

Judgment  for  the  plaintiff. 

S  79*  In  a  fubfequent  cafe,  where  a  clerk  had  given  Partridge  v. 
a  bond  to  the  patron  on  hii  prefentation,  on  condition    .  Tcfm'kcp. 
to  refide  on  the  livings  and  to  refign  if  the  patron^s  359« 
fon  became  capable  and  defirous  of  taking  the  living, 
and  alfo  to  keep  the  redory  houfe  and  chancel  in  re- 
pair ;  the  court  of  king's  bench,  in  an  a£tion  of  debt 
en  this  bond,  underftanding  that  it  was  intended  to 
carry  the  cstfe  up  to  the  Houfe  of  Lords,  gave  judg« 
ment  for  the  plaintiff^  without  any  argument.    They 
fsdd  that,  as  this  was  not  precifely  fimilar  to  the  cafe  of 
the  bifhop  of  London  v.  Fytcbey  they  were  bound  by 
ihe  eftablifhed  feries  of  precedents. 

It  does  not  appear,  that  this  cafe  was  ever  carried  to 
the  Houfe  of  Lords. 
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Section  i. 

« 
TOURING  the  firft  ages  of  Chfiftianity,  the  clergy 

were  fupported  by  the  voluntary  offerings  of  their 

flocks;  but^  this  being  a  precarious  fubfiftence,  the 

ccclefiaftics  in  every  country  in  Europe j  in  imitation 

of  the  yewijh  law,  claimed,   and,  in  the  courfe  of 

time,  eftablifhed,  a  right  to  the  tenth  part  of  the  profits 

of  lands ;    which  right  appears  to  have  beeii  fully 


*  Nothing  more  than  a  genetal  outline  of  the  law  refpedling 
tithet  is  h«rc  attempted  \  and  that  only  as  far  as  relates  to  lay  im-^ 
propriatorj. 

5  admitted 
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admined  in  EngUmdy  before  the  Norman  conqueft, 
and  acquired  the  name  of  tithe  from  the  Saxon  word 
tenth, 

§  2.  Tithes  may  be  defcribed  to  be  the  tenth  part 
of  the  produce  of  lands,  the  ftock  upon  lands,  and 
the  perfonal  induftry  of  the  inhabitants.  They  were, 
originally,  a  mere  eccIeHaftical  revenue,  eccleiiaftical 
perfons  only  having  a  capacity  to  take  them,  and 
ecclefiaftical  courts  only  having  cognizance  of  them. 
They  were  not  confidered  as  any  fecular  duty,  or  as  xi  R«P-  «3*- 
ifluing  out  of  land,  but  in  refpeft  to  the  perfons  of  the 
laity,  in  return  for  the  benefit  they  derived  from  the 
miniilry  and  care  of  their  fpiritual  paftors^ 

§  3.  Tithes,  in  their  eflence,  have  nothing  fubftan^r 
tial  or  permanent ;  they  confift  merely  in  jure^  and 
are  only  a  right.  An  eflate  in  tithes  is  no  more  than 
a  title  to  a  fliare  or  portion  of  the  produce  of  the  land, 
after  it  fhall  have  been  feparated  from  the  general  mafs } 
before  feverance,  it  is  wholly  uncertain  what  the  amount 
of  that  fhare  or  portion  may  be :  nay,  its  very  exill- 
^nce  is  precarious ;  this,  like  its  quality,  depending 
upon  the  accidents  of  climate,  feafon,  foil,  cultivation, 
and  the  will  and  caprice  of  the  feveral  owners  and  pof- 
feffors.  If  the  ground  be  not  fown,  if  the  farm  be  not 
flocked,  if  the  fruits  be  not  gathered,  no  tithe  can 
poffibly  arife ;  for  tithe  Is  payable  not  in  refpeft  of  the 
land,  but  of  the  perfon.  It  is  not  an  eftate  in  the  Cro.  Eli» 
land,  but  a  right  to  a  determinate  proportion  of  the 
fruits,  with  all  the  induftry  and  expence  that  have 
been  beftowed  in  bringing  them  forward  and  colled- 

E  3  ing 
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ing  thmu  Tithes,  theQ,  tte  oot  w  objied  of  ifae 
feafes;  they  ve  D£jtber  vifible  oor  tat>gible;  their 
produce,  indeed,  may  be  feen  and  felt,  but  they  exift 
only  in  contemplation  of  law:  it  follows,  therefore/ 
that  they  are  incorporeai ;  for  nhe  law  afcribe^  cor<- 
|)oriety  only  to  thofe  obje£b,  which  gre  fqbftantial  and 
perjnanoit. 

Different  5  A*  Tithes  arc  of  ihriee  kinds ;  predial,  mixed,  and 

Kinds.  ^       , 

perfonal. 

/         •         .      . 
Gwin.  356,         Predial  tithes  ^re  fuch,  ^  anfe  merely  und  jmmedi* 

^^^'  ately  from  the  v^etable  produce  of  the  land ;  becaufe, 

a  piece  of  kind  or  ground  being  called  in  law  pr(j^iim% 
whether  it  be  arable,  meadow,  or  pafture,  the  fruit  or 
produce  thereof  is  called  predial.  Nor  is  any  allow- 
ance made  in  this  refped  for  the  trouble  and  expence 
of  railing  any  fpedes  of  vegetable  which  yields  profit. 

§  5.  The  profit  of  keeping  and  depafturing  cattle^ 

which  is  ufually  called  Agiftment  or  Pqfturage  Tithe,  is 

a  predial  tithe ;  becaule  it  arifes  immediately  from  the 

ISear  v.  Trin.   told.    This  was  formerly  doubted,  but  is  now  folly 

1445.  eftablifhed  by  a  determination  of  the  court  of  ex- 

chequert 

%  6.  Mixed  tithes  are  thofe  which  arife  not  immedi* 
ately  from  the  profit  of  the  land,  but  from  the  produce 
and  increafe  of  animals  nourifhed  by  the  land,  in  which 
they  differ  from  agiftment  tithe ;  which  is  paid,  not  for 
the  increafe  or  improvement  of  the  animal  agifted,  but 
»  £w  the  grafs  eaten  by  it,  and  is  proportioned  to  the 
•  value 
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value  of  the  grafs,  not  to  the  value  of  the  improve* 
ment  of  the  aoitnaU 

$  7.  Perfonal  tithes  are  the  profits  which  arife  bom  *  I^*-  *5*' 
the  labour  and  iruluflry  of  man  employing  himfelf  in 
feme  perfonal  trade  or  employment,  bdng  the  tenth  gf 
the  clear  profits  after  deducing  all  expences. 

§  8.  Again,  tithes  are  divided  into  great  and  finalL 
"Where  the  tithe  of  a  thing  is  magnus  ecclefia  proventiu^  Gwfll.  429. 
it  is  reckoned  among  the  great  tithes ;  but,  where  it  is 
parvus  ecclefia  provenius^  it  is  confidered  as  a  finall 

tithe. 

§  9.  The  tithes  of  com,  hay,  and  wood,  are  called 
Great  Tithes^  becaufe  they  are  in  general  of  much 
greater  value  than  any  other  fpedes  of  tithe :  and  the 
predial  tithes  of  other  lefs  valuable  vegetables,  together 
with  mixed  and  perfonal  tithes^  are  called  Small 
Tithes.  ' 

§10.  Fonnerly,  it  was  doubtful,  whether  the  dif-   Norton  t. 
tin£tion  between  great  and  fmall  tithes,  arofe  from  the   GwilL  4aS. 
nature  of  the  vegetable,  or  from  the  quantity  of  it,  in 
any  particular  parifli.     But  it  is  now  fettled,  that  the 
quantity  of  any  particular  vegetable  raifed  in  a  parifh, 
cannot  alter  the  nature  of  the  tithe :  for,  in  that  cafe, 
com  aiul  hay  might  in  fome  pariihes  be  a  fmall  tithe. 
And,  in  conformity  to  this  principle.  Lord  Hardwicke  Smith  ▼. 
determined,  that  the  tithe  of  potatoes,  although  fown    Gwill/777. 
in  great  quantities   in   common  fields,  was  a   fmall 
tithe. 

£  4  §  II.  This 
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Sims  ▼. Ben-         S*  I  !•  This  doftrine  has  been  confirmed  by  a  deter- 

G^'ll  8         mination  of  Lord  Keeper  Henley^  who  held,  that  tithes 

7  Bro.  ParL     are  by  law  denominated,  and  adjudged  to  be,  great 

*"  ^^*  or  fmall,  according  to  the  nature  of  the  veget?ible, 

and  not  from  the  mode  of  cultivation,  or  the  ufe  to 

which  it  was  applied. 

§  1 2.  The  tithes  of  all  thofe  vegetables,  which  have 
lately  been  introduced  into  England^  fuch  as  hops, 
gladder,  and  woad,  are  deemed  to  be  fnudl  tithes. 

5  13.  Predial   tithes,   corififting  of  the  inunediate 
J I  Rep.  IK  a.  produce  of  the  land,  are  due  of  common  right;  It; 

being  a  principle  of  the  common  law,  that  all  lands 
ought  'to  pay  tithes.  But  mixed  and  perfonal  tithes 
are  only  due  by  cuftom :  and,  therefore,  where  they 
have  not  been  ufually  paid,  they  are  not  demandable. 

s 

r 

§  14.  Formerly,  it  waS  held,  that  tithes  were  only 
payable  of  fuch  things  as  yield  an  annual  increafe  :  but 
this  rule  has  been  deviated  from,  in  the  cafe  of  fome 
vegetables,  which  pi^oduce  a  crop  only  every  fecond 
or  third  year;  and  in  the  cafe  of  underwood  or  cop* 
pice,  which  is  only  cut  once  in  feven  or  ten  years. 

t  Inft.651.  §  ^5*  It  was  alfo  formerly  held,  that  tithe  was  only 

due  once  in  the  fame  year ;  but  it  has  been  held  in 
Bnnb  10  ^^  modern  cafes,  that,  if  divers  crops  are  grown  on 
3H-  the  lame  land  in  the  fame  year,  tithe  is  payable  of  each 

crop. 

S  i«.  It 
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§  1 6.  It  has  alfo  been  eftablifhed  in  many  infbnces, 
that  no  tithe  is  due  of  that  which  produces  another   *  ^*"*'  '**• 
litheable  fubftance ;  but  this  rule  has  alfo  been  deviated 

from  in  feveral  cafes, 

« 

§  17.  With  refped  to  predial  tithes,  it  is  a  general  Of  whit 
rule,  ^uod  quicquid  oritur  ex  pradio^  decima  ejufdem  ^"^fj, 


Junt  pradiales  :  and,  of  thefe  predial  things,  fome  are  «^  ^^' 
frudus  naturalesy  which  grow  naturally  without  the 
induftry  or  labour  of  man,  a$  grafs,  fruit,  herbs,  &V. : 
and  others  are  JruStus  artificiales^  vel  induftriaUsj  to 
the  growth  of  which  induftry  and  labour  are  requifite, 
as  com,  ^c. ;  and  the  tithes  of  thefe  are  called  decinut 
frovenientes^  and  decima  Jtxdtj  becaufe  they  arife  ex 
frudibus  Jiirpis  in  terra  jixa^ 

§  18.  Com  is  a  predial  great  dthe,  of  which  the 
tenth  ihock,  cock,  or  iheaf,  is  due  to  the  reftor,  unleis 
where  the  cuftom  of  the  place  is  otherwife. 

519.  Tithe  is  not  due  from  the  rakings  of  com,  x  loft.  651. 

involuntarily  fcattered ;  but,  where  the  rakings  are  of  S^^^j,  ifod 

great  value,  or  if  they  are  left  on  the  land  covinoufly,  »35* 
tithe  ihall  be  paid  for  thenu 

%  20.  It  is  laid  down,  that  no  tithe  is  payable  for 
ftubble ;  i  ft,  Becaufe  the  corn  is  titheable,  which  is  GwiL  477. 
the  principal,  and  the  ftubble  is  of  no  value :  2d,  Be- 
caufe, in  the  cafe  of  ftubble,  there  is  no  fecond  re* 
newing.  And,  in  a  fubfequent  cafe,  it  was  held,  that  Id.  1438. 
/lubble  ufed  partly  for  fodder  and  partly  for  manure, 
vas  not  titheable,  the  whole  of  it  being  ufed  in  huf* 

bandry; 
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bandry ;  which  wa^  not  the  cafe  of  a  fermer,  leaving 
i^  unufual  quantity  of  ftubble  in  order  to  make  4 
^u4ule^t  profit  of  it* 


AufliQ  ▼. 
Nicholas* 
Gwill.  615. 

NtchGfUis  V. 
ElltoUi 
Bunb.  19. 

Gwill.  tsS. 
876. 


Bunb.  279. 


§  21*  Every  Other  fpecies  of  grain,  fuch  as  beans, 
pf9fi,  ciiltiva(e(}  ion  i^kt^  uc  titheable;  and,  whether 
they  are  fet,  4rilled9  fown,  or  pbuUed  in  rows  in  a 
g^den-Uke  manner,  th^  are  fmjiU  titl^es:  and  die 
uTe  of  a  plough  inftead  of  a  fpade,  after  n  new  im- 
provement, makes  no  di^r^&ce.  But,  in  other  cafes, 
peas  and  beans  hi^ve  been  confider^d  jits  a  great  tithe. 

§  92.  Tares  and  vetches  are  tjtheable,  unlefs  they 
jare  cut  green,  and  given  as  food  to  milch  kine,  and 
horfes  employed  in  hufbandry. 


Warner'* 
Cafe. 

Cro.  Jac.47. 
9  Vin.  Ab. 

Sclby  T. 
Bank,  12 
Mod.  498* 


Crawley  ▼. 
Wells, 
iRoU^Abr. 
645. 


§  23.  Hay  is  fubjed  to  the  payment  o(  tithe,  not- 
withftanding  beads  of  the  plough  or  p^il,  or  iheep  are 
fed  therewith.  And  it  was  formerly  held,  that  a  right 
to  tithe  of  hay  accrues  upon  the  mowing  of  the  grafs  ; 
fjid  that  the  fubfequent  application  of  it,  either  while 
it  was  in  graft,  or  aft(^  it  was  made  into  hay,  to  feed- 
ing beafts  of  ;he  plough  or  pail,  did  not  take  away  the 
right  to  tithe. 

J  94*  Jn  a  fubfequent  cafe,  however,  it  is  laid  down, 
tl^ut  if  a  peribn  cuts  gpiafs,  and,  while  it  is  in  the 
fwarthe,  carries  it  and  feeds  his  plough  cattle  there- 
with, not  having  fuf&cient  fuftenance  for  them  other- 
wife,  tithe  is  i)pt  4ue  thereof. 


S  «5«In 
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%%$.  In  a  mucb  Itter  ca&»  die  court  of  exchequer  Hajm  t. 

fifieoiod  «o  be  of  opimon  thil  uthe  is  oot  4iM  of  vecche$  ct^!  679. 

cr  doT^r,  cut  green  wd  given  to  cattle  ufisd  in  huf*  ^^  ^^ 
iaoadiy.     And  the  law  is  fo  cl^ear,  that  grafs  newly  cut 

and  eaten  by  dgricultural  cattle,  is  not  tkheable ;  that  Conyer  w. 

loa  Koent  arfe,  *hc  Wai  ai  to  this  pcdnt^  ^as  difiniflcd  ?nfti!f'^,. 
withcofU* 

§  26.  It  )»  laid  down  in  federal  c9St$y  thai  tidne  u 
not  due  of  aftermath ;  becaufe  tithe  can  only  be  due 
once  i9  the  fame  year  from  the  i^voe  ground ;  but,  in 
33  Cha.  2.  the  court  of  exchejciver  was  of  opinion,  ^"^P***  ^* 
that  of  common  right  tithes  of  aftermath,  or  of  the  awill.53i. 
after  crop  of  grafs  mowed,  Uiere  b^g  no  prefcriptioa 
or  cuAom  againft  or  in  difcharge  of  the  fame,  ought  to 
be  paid.  And  Doctor  Bum  lays,  tbat  the  modem  de- 
terminations hare  been,  that  the  aftermath  of  mea« 
dows  is  part  of  the  increafe  of  the  fame  year,  and  con- 
fequently  titheable. 

S  ay.  Clover,  fajntfoin,  and  rye  grafs,  being  co9«  OW1IL530. 

iidered  as  a  fpecie$  of  hay^  are  titheable ;  and  a  fecond  ^^  5^4* 

crop  of  clover  is  titheable,  as  well  as  the  firft :  this  WalUi  ▼• 

^cies  of  haybeloj^gs  to  the  perfon  entitled  to  the  Com.  IL  633. 

tithe  of  common  hay,  and  is  therefore  a  great  tiihe>  ^^*^  '^** 

ft 

5  28.  By  the  flatute  45  JEiw  3*c  3.  it  was  cnaSttl,  Gwai-3,i,5* 
that  great  wood  of  the  age  of  ao^  30,  or  40  years, 
or  upwards,  fhould  not  be  titheable ;  but  that  J^ha 
eadua  or  underwood  fhould  be  titheable. 

<  lord 
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2  Inft.  648.         Lord  Cokey   after  fUdng  this  •  ad,   fays  that  two 

doubts  aiofe  on  its  conftruCHon :  firft,  what  fhould  be 
faid  great  wood;  fecondly,  of  what  age  the  fame 
(hould  be,  becaufe  h  is  parcel  of  the  inheritance,  and 
that  ^e  word  grojfe  fignifies  fuch  wood,  as  hath  been 
or  is,  either  by  the  common  law  or  cuftom  of  the 
country,  timber:  for  this  zQi  extends  not  to  other 
woods,  that  have  not  been  or  will  not  ferve  for  timber, 
though  they  be  o£  the  greatnefs  of  timber. 

laem.  §  29.  All  trees,  which  ferve  for  the  reparation  of 

houfes,  mills,  cottages,  ^c.  fuch  as  oak,  aih,  and  elm, 
are  deemed  timber  within  this  a£t :  fo  is  beech,  horn* 
beech,  and  horn-beam,  where  ufed  for  building,  con-» 
trary  to  the  opinion  of  PloivJch  470.  which  the  court, 
upon  deliberate  advice  held  not  to  be  law* 

Idem.  5  30.  As  to  the  fecond  doubt,  of  what  age  thofe 

timber  trees,  whereof  no  tithes  ihould  be  had,  muil 
be,  the  ftatute  refolves  this  doubt  in  thefe  words — 
Great  wood  of  the  age  of  20  years  or  upwards — which 
point  was  alfo  declaratory  of  the  common  law, 

§  31.  Tithe  is,  in  general,  due  of  beech,  birch, 
hazel,  willow,  fallow,  alder,  maple,  and  whitethorn 
trees,  and  of  all  fruit-trees  of  whatfoever  age  they  are } 
becaufe  the  wood  of  thefe  trees  i^  not  ufually  employed 
as  timber.  But,  if  any  of  thefe  trees  hav^  been  ufed 
as  timber,  they  are  not  titheabf^ 

Walton  ▼.  §  33.  In  a  cafe,  where  tithe  was  demanded  of  beech 

^rjon,   w  .  ^£  ^^^^^  twenty  years  growth,  Lord  Hardwickt  faid, 

this 
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this  depended  on  the  queftion  of  fad,  whether  beech 
was  timber  by  the  cuftom  of  the  country :  and  his 
Lordihip  laid,  that  the  iflue  fhould  be  whether,  by  the 
cuftom,  beech  growing  within  the  parifh  of  M.  are,  and 
have  ufed  to  be,  deemed  timber. 

§  33.  It  is  faid  by  Lord  Coke^  that  no  tithes  ihall  be  %  inft.  651. 
paid  of  fylva  caduay  employed  in  hedging,  or  for  fuel,  ^^^*  ^^*' 
or  for  maintenance  of  the  plough  or  pail. 

§  34.  In  a  fubfequent  cafe,  it  wa$  determined,  that,  Croocher  ▼. 
where  a  perfon  cut  down  underwood  for  the  purpofe  Gwi5!'ic76. 
of  fencing  his  own  com,  it  was  not  titheable.  But  a 
cuftom,  that  underwood  cut  and  ufed  for  fencing  of 
com,  generally,  whereof  tithes  are  payable,  and  not 
fold  or  otherwife  difpofed  of,  fhould  be  difcharged 
from  the  payment  of  tithes,  was  held  void. 

S  35.  This  dpdrine  has  been  contradidled  in  the 
following  cafe. 

In  a  bill  for  tithes  of  wood,  the  defendant  faid,  he  Smith  ▼. 
felled  yearly,  at  ten  years  growth,  five  acres  of  wood,   Gwill."6oS. 
worth  twenty-five  (hillings  an  acre ;  which  he  ufed  in 
amending  his  hedges,  and  upon  his  land,  and  fo  was 
of  no  profit  to  him. — ^Decreed  to  account. 

§  36.  Hthe  is  not  due  of  fylva,  cadua^  ufed  in  mak-  Anoo. 
ing  or  repairing  carts  or  ploughs,  to  be  employed  in  G<>"l<i-*^-93- 
hufbandry,  in  the  parifh,  wherein  the  wood  grew ; 
becaufe,  by  the  ufe  of  carts  and  ploughs,  the  tithes  of 
other  things  are  increafed. 

S  27'  ^ 


6a 

Anon. 
Bunb.  2o« 


GwiIL828. 
969. 


Walton  ▼• 
Tryon, 
Gwill.  327. 


Agiftment. 


1  Wilf.  R. 
17©. 


I  Inft.  651. 
Bunb.  446. 


Title  XXn.     Tithes.     $  37—42. 

%  yj.  V  the  thhe  of  bops  and  the  tithe  of  wood  art 
both  due  to  the  fame  perfon,  tithe  is  not  due  of/ylva 
eadua^  Hfed  in  polmg  the  hops  j  becaufe  the  tithe  of 
the  hops  ii  incresEfed  by  the  nfe  of  the  poles. 

§  38.  By  the  common  law^  tithe  is  payable  of  wood 
employed  in  the  houfe  for  fuel ;  but  there  may  be  a 
cuftom,  that  it  IS  not  titheable. 

§  39.  Where  trees  are  confidered  as  timber,  cither 
by  common  law  or  by  cuftom,  no  tithes  are  to  be  paid 
of  the  lq>s  or  tops  of  fuch  trees,  for  whatever  ufe  they 
are  cutf  with  this  exception,  that  is,  in  certain  pe* 
euliar  cafes,  whete  a  fraud  is  adualiy  attempted  upon 
the  parfon ;  or  from  neceffity  to  avoid  fraud. 

§  40.  The  profits,  arifing  from  a^pftment  or  psi** 
turage  of  cattle,  are  titheable  of  common  right ;  be- 
caufe the  grafs  that  is  eaten  is  titheable^  and  muft  have 
paid  tithe,  if  cut  when  full  grown.  And,  in  a  modem 
cafe,  it  was  determined  that  agiltment  was  a  fmall 
tithe. 

I  41.  This  kind  of  tithe,  however^  is  payable  only 
for  dry  or  barren  cattle,  that  otherwife  yield  no  profit 
to  the  parfon,  and  not  for  cattle  which  are  kept  for  the 
plough  or  pail  in  the  fame  parifh ;  becaufe  the  parfon 
has  tithe  for  them  ki  anoth^  way. 


GwiU.  55S.  ^ 

157 1. 1583. 


§  42.  Agiftment  tithe  is  not  payable  for  horfes  kept 
for  hulbuidry,  fatddle-horfes,  coach-horfes,  or  other 
horfes  ufed  merely  for  pleafure.  But,  where  coach* 
horfes  were  ufed  in  carrying  coals  and  manure  into 

another 
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another  parifli^  a&  fitment  tithe  wa»  hdd  to  be  pajr-  Tbon*  *. 
able  for  them.  G^\9^. 

§  43.  Meadow  grounds,  which  have  -paid  tithe  of  AjA  r. 
hay,  art  not  aftcrwafds  liable  to  an  agtftment  tithe,        GwiQ.'^6it. 

S  44.  Agiftment  tithe  is  payable  by  the  occupier  of 
the  ground,  not  by  the  owner  of  the  cattle :  and,  as 
this  tithe  cannot  be  taken  in  kind,  the  perfon  entitled 
to  it  can  only  receive  what  it  is  valued  at,  according   3  Bum.  448. 
to  xht  price  paid  for  the  keeping  of  different  beaits. 

§  45.  Hemp  and  flax  are  dtheable ;  but,  to  encou-  Hemp,  Flax* 
rtge  the  growth  of  thefe  articles,  it  is  ena&ed  by  the  *^' 
flat.  1 1  and  1 2  Wm.  IIL  c.  i6.  that  every  perlbn,  who 
Ihall  fow  any  hemp  or  flax,  fliall  pay  to  the  parfon, 
iricar,  or  impropriator,  yearly  the  fum  of  5  x«  and  no 
more  for  each  acre  of  hemp  and  flax  fo  (own,  before 
the  fame  be  carried  off*  th^  ground. 

%  46.  Madder  is  alfo  titheable  by  ftatute^  ia  the  &me 
manner  as  hemp  and  flax. 

$  47*  Hops  are  titheable^  and  accounted  among 
fmall  tithes*  The  tenth  of  this  article  is  to  be  paid 
after  they  are  picked^  and  before  they  are  dried. 

S  48.  Turnips  are  fubjed  to  tithe  when  fevered,   Gwill.  6o6« 
though  there  be  more  crops  than  one  in  the  year. 
And,  in  a  bill  for  tithe  of  turnips,  the  defendant  in* 
fifted^  that  no  tithe  was  due  for  turnips,  fown  after 
com  the  £uae  year }  and  that  he  ought  not  to  pay  tithe 

for 
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for  any  crop  or  profit  of  arable  land  the  fame  year  that 
the  parfon  received  tithe-corn  from  the  fame  ground : 
but  the  tithe  was  decreed. 


Crow*  ▼. 
Stodart, 
3  Born  465. 
Gwiil.  714. 
S.P. 


Gardcnt. 


3  Burn  466. 


3  Burn  466. 


$  49*  An  agiftment  tithe  is  alfo  due  far  turnips^ 
fown  after  com,  and  not  fevered,  but  eaten  by  un- 
profitable cattle ;  though  it  was  urged  to  be  an  im-> 
provement  of  the  land,  and  that  the  parfon  had  the 
benefit  of  it  in  the  next  year. 

§  50.  All  garden  herbs  and  plants,  fuch  as  parfley, 
fage,  cabbage,  are  titheable }  and  the  fame  is  a  fmall 
tithe ;  but,  moil  commonly,  a  certain  fum  of  money 
is  payable  in  lieu  of  tithes  of  gardens,  either  by  cuftom, 
or  by  agreement  with  the  vican 

*"  $  5 1 .  All  fruit  of  trees  are  predial  tithes,  to  be  paid 
when  they  are  gathered.  If  they  are  ftolen,  the  parfon 
as  well  as  the  owner  ihall  bear  the  lofs ;  but,  if  the 
owner  fuffer  a  ftranger  to  take  his  fruit,  the  tithe  fhall 
be  anfwered. 


Adams  ▼• 
Waller, 
Gwill.  1204* 


Worrallv. 
Miller. 
Mich*  1801. 


or  what 
Thiags  mixed 
Tithes  arc 

due. 


§  52.  A  claim  was  made,  in  the  year  1780,  by  the 
vicar  of  Ken/ington^  to  the  tithe  of  hot-houfe  plants. 
The  court  of  exchequer  was  of  opinion  that  they  were, 
titheable ;  but  the  cafe  went  of  on  another  point.  Ir 
has,  however,  been  determined  by  the  fame  court 
in  a  fubfequent  cafe,  that  hot-houfe  plants  are  not 
litheable. 

§  53*  Mixed  tithes  confift,  firft  of  the  tenth  of  the 
young  of  cattle  bred  in  the  parifh^  fuch  as  calves, 

lambs^ 
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Iambs,  kids,  pigs,  \^c.    And  the  time  of  payment  of  3  Burn  467. 
this  tithe  is,  when  the  animals  are  weaned,  and  able 
to  live  without  the  dam ;   unlefs  the  cuftom  of  the 
place  be  otherwife. 

5  54.  The  wool  of  fhcep  and  latiibs  is  another  mixed 
tithe  :  it  is  de  jure  due  at  the  time  it  is  clipped ;  but, 
by  prefcription,  it  may  be  fet  out  altogether  at  another 
time. 

^  $S*  ^^  and  cheefe  are  titheable;  but,  where   38^0476. 
tithe-milk  is  paid  in  kind,  no  tithe-cheefe  is  due :  and, 
where  tithe  cheefe  is  paid  in  kind,  no  tithe-milk  is 
due. 

§  56.  By  the  ftatute  2  and  3  Edw.  6.  c.  13.  it  is   Of  what 
cnafted,    that  every  perfon  exercifing   merchandise,   foiJ^i^ithw 
bargaining  and  felling,    clothing,  handicraft  or  other   ^''c  due. 
art  or  faculty,  who  had  within  40  years  preceding  paid 
perfonal  tithes,  Ihould  pay  the  tenth  part  of  his  clear 
gains,  after  deducting  all  charges  and  expcnce^,  except 
da^-labourersh 

* 

§  57.  It  was  formerly  held  that,  in  confequence  of  Owill.  430. 

this  ftatute,  the  fees  of  a  lawyer,  phyfician,  attorney, 

Ssfr.  and  a  mjm's  falaiy,  were  titheable.     But  it  was 

fettled  >  that  perfonal  tithes  Were  only  payable  per  juf- 

turn  fojfeffhrem :  and,  therefore,  tithes  were  not  to  be 

paid  of  a  harlot's  hire,  or  of  gains  made  by  robbery, 

or  other  illegal  courfes. 

Vol.  m.  F  Dr. 
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3  Eccl.  Law,       Dr.  Burn  obferves,  that  perfonal  tithes  are  now 
^'^^*  fcarce  any  where  paid,  unlefs  for  mills,  and  fifh  caught 

at  fea. 

WhatTVmga       §  58.  There  are  feveral  things  which  are  not  tithe- 
able.  "   ^^^  ^y  conimon  right,  though,  in  fome  places,  they 

may  be  titheable  by  cuftom. 

2lnft.  651.  §  59.  No  tithes  are  payable  for  quarries  of  (lone  or 

flate,  nor  for  mines  of  tin,  lead,  coal,  lime,  chalk,  marle^ 
or  the  like  :  for  thefe  are  of  the  fubflance  of  the  earthy 
and  are  not  an  annual  produce. 

60.  Houfes  are  not  titheable  at  common  law,  for  the 
Watf.  c.  46.     fame  reafon ;  but,  by  cuftom,  tithe  is  in  fome  towns 

payable  for  houfes,  in  a  proportion  to  the  rent  referved 
Bunb.  102.       for  them.     And,  in  the  city  of  London^  tithes  are  pay- 
able for  houfed  by  a£t  of  parliament. 


106. 


2lnft.655.  §  61.    By  the  ftatute  2  and  jy  Edw.  6.  c.  13.  alF 

barren  heath  and  wafte  ground,  which  fhall  be  im- 
proved and  converted  into  arable,  or  meadow,  fhalJ 
not  pay  tithes^  for  feven  years  after  fuch  improvements 

3  Burn  393.         S  ^^*  For^ft  ^^nd  is  not  titheable,  provided  it  is  in 

the  hands  of  the  king,  or  of  his  leffee  5  but,  if  the 
foreft  be  difafforefted,  and  be  within  any  parifh^  then 
it  becomes  titheable. 

2  10(1.651.  S  ^3-  No  tithe  is  due  at  common  law  for  animals 

that  2Xtfera  natura^  fuch  a«  deer,  rabbits,  feV. ;  bu% 
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by  the  cuftom  of  many  places,  fome  animals  of  this    CwiU  427. 
kind  are  titheable.  ^^^" 


§64.  It  is  faid  by  Lord  Cokej  that,  before  the  coun-  To  whom 
dl  of  Lateran^  which  was  held  in  the  year  1 180,  every  due* 
perfon  was  at  liberty  to  pay  his  tithes  to  whatfoever 
church  or  monaftery  he  pleafed:  or,  he  might  pay 
them  into  the  hands  of  the  bifhop,  who  diftributed  the 
revenues  of  his  church  among  his  diocefan  clergy* 
But,  when  diocefes  were  divided  into  parifhes,  the 
tithes  of  each  pariih  were  allotted  to  its  own  particular 
minifter  or  reftor :  firft,  by  common  confent,  or  the 
appointment  of  the  lord  of  each  manor,  and  afterwards 
by  the  law. 

S  6^.  Where  a  perfon  has  any  part  of  the  tithes   Dyer,  84  h. 
within  the  parifh  of  another  perfon,  this  is  called  a^or-        "  •  4'* 
tion  of  tithes :  and  thefe  portions  are  fuppofed  to  be 
prior  to  the  council  of  Lateratij  when  it  was  lawful  for 
every  one  to  diftribute  his  tithes,  or  any  portion  there- 
of, to  whatever  church  he  pleafed.     And  a  portion  of  2 Roll  R  161 
tithes  did  not  become  extinfl:,  by  veiling  in  the  fame 
bands  with  the  redory. 

§  66.  When  the  pra&ice  of  appropriating  advowfons   of  rcaorFal 
to  monafteries  was  introduced,  the  monks  ufually  de-   »!J.^  ^icanal 

'  AUncs. 

puted  one  of  their  own  body  to  perform  divine  fervice  j  y^mvu  60. 
in  thofeparifhes  of  which  the  fociety  was  redor,  who 
was  called  the  vicar :  but,  by  feveral  ftatutes,  ic  was 
ordained  that  fuch  vicar  iliould  be  a  fecular  priefl,  and 
fufficiently  endowed,  at  the  difcretion  of  the  ordinary. 
The  endowments  were  ufually  of  the  fmall  tithes,  the 

F  2  greater 


68 
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greater  or  predial  tithes  being  ftill  referved  for  their 
own  ufe ;  from  whence  arofe  a  divifion  of  tithes  into 
rectorial  and  vicariaL 


Grenc  ▼• 
Gwill.  226. 


Awdry  r. 
SmallcombCy 
Gwlll.  15^6. 


§  67.  The  redlor  or  parfon  is,  primd facie y  entitled 
to  all  the  tithes  of  the  parifli :  and,  therefore,  pay- 
ment of  the  tithes  to  the  parfon  is  a  fufEcient  difcharge 
againft  the  vicar  ;  becaiife  all  tithes  of  common  right 
belong  to  the  parfon,  and  the  vicarage  is  derived  out 
of  the  parfonage ;  fo  that  no  tithes  belong  de  jure  to 
the  vicar,  but  only  on  an  endowment,  or  by  prefcrip- 
tion,  which  ought  to  be  (hewn  ex  parte  of  the  vicar. 
Atid  the  court  cannot  intend  it :  for  the  vicarage  is  a 
diminution  or  impairing  of  the  parfonage,  of  which  the 
court  will  not  take  notice,  unlefs  the  parties  fhew  it. 

§  68.  Where  the  vicar  produces  an  endowttieiit, 
then  the  fituation  of  the  parties  is  reverted ;  the  pHjiid 
facie  title,  to  the  extent  of  that  endowment,  is  in  fa- 
vour of  the  vicar  j  and,  if  the  rcftor  would  claim  any 
of  the  articles,  comprehended  within  the  terms  of  it, 
the  onus  probandi  is  thrown  upon  him.  In  fuch  cafe, 
it  is  incumbent  on  the  reftor  to  give  fuch  clear  and 
cogent  evidence  of  an  ufage  in  the  parifh  in  his  favour^ 
with  refpedt  to  the  articles  he  would  infift  upon,  as 
fliall  narrow  the  terms  of  the  endowment,  and  induce 
a  prefumption,  that  the  parties  interefted  in  the  tithes 
had  come  to  a  new  agreement ;  that  fome  different  ar- 
rangement  had  been  made  with  refpefl:  to  the  diftribu- 
tion  of  the  tithes,  between  the  date  of  the  endowment 
and  the  difabling  flatutc  of  queen  Elizabith. 


S  69.  It 
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§  69.  It  has  been  determined,  that,  if  a  vicar  hath  Bum  74. 
for  a  long  time  ufed  to  take  particular  tithes  or  profits, 
he  fhall  not  lofe  them,  becaufe  the  original  endowment 
i^  produced,  and  they  are  not  there.  For,  as  every 
bifhop  had  an  indifputable  right  to  augment  vicarages, 
as  there  was  occafion,  and  this,  whether  fuch  right 
was  rcferved  in  the  endowment  or  not,  the  law  will 
therefore  prefume,  that  this  addition  was  mad^  by  way 
of  augmentation, 

§  70.  The  lofs  of  the  original  endowment  is  fup-  M* 
plied  by  prefcription ;  that  is,  if  the  vicar  hath  enjoyed 
any  particular  tithe  for  a  loiig  time,  the  law  will  pre- 
fume that  he  was  legally  endowed  with  it ;  for  the 
fame  reafon,  that  it  prefumes  fome  tithes  might  have 
been  added  by  way  of  augmen^tiqn  which  were  not  iq 
the  original  endowment, 

S  71.  Where  lands  do  not  He  within  suiy  parifli,  the    G will.  501. 
tithes  thereof  are  payable  to  the  king, 

S  72.  When  the  monaftcries  were  diffolvcd,  the  Of  Lay  Im- 
appropriation  of  the  feveral  benefices  which  belon  -led 
to  the  religious  houfes,  would,  by  the  rules  of  the 
common  law,  have  all  become  difappropriated^  had 
not  ^  claufe  been  inferted  in  all  the  ftatutes,  by  which 
the  mona  Series  were  given  to  the  crown,  to  veft  fuch 
appropriate^!  tithes  in  the  king,  in  as  ample  a  manner 
as  the  monafleries  held  the  fame  at  the  time  of  their 


?  3  S  73-  AH 
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§  y^i'  All  thefe  appropriated  tithes  were  granted  by 
the  crown  to  lay  perfons,  who  are  called  Lay  Impro* 
friiitorsy  and  who  have  the  fame  rights  refpeSing  fuch 
tithes,  as  if  they  were  really  redtors  of  the  diflferent 
pariflies  from  which  fuch  tithes  are  payable. 

§  74,  Where  a  portion  of  tithes  was  veiled  in  the 
crown,  and  afterwards  granted  to  a  layman,  he  ac- 
quired the  fame  right  to  it  as  the  fpiritual  perfon  in 
whom  it  was  formerly  vefted  had. 

§  75.  By  the  ftatute  32  Hen.  8.  c,  7.  f.  7.  it  is  en- 

a£led,  that  all  perfons  having  tithes  thus  vefted  in  themj^ 

fhall  have  the  fame  remedies  for  the  recovery  thereof 

ilnft.  i59#.    as  for  lands  and  tenements.     And  Lord  Coke  fays, 

that  tithes  in  the  hands  of  laymen  are  temporal  inheri- 
tances, and  fnall  be  accounted  affets ;  hufbands  fhall 
be  tenants  by  the  cuitefy,  and  wives  endowed  of  them, 
and  fhall  have  other  incidents  belonging  to  temporal  . 
inheritances. 

Bunb.  R.;  §  76.  A  lay  reftor  is  now  entitled  to  tithes  of  com- 

3^^'  xnon  right,  as  fully  as  a  fpiritual  reftor.     And  it  is 

fufficient  for  him,  where  he  files  a  bill  for  tithes,  to 
fet  forth  that  he  is  feifed  of  the  impropriate  reftory  : 
and,  if  he  makes  out  his  title  to  that,  it  will  be  fuffi- 
cient, without  bringing  proof  of  his  having  received 
tithes. 

S  77.  A  perfon  may  have  an  eflate  in  fee,  in  tail, 
for  life,  or  years,  in  tithes,  which  may  be  aliened, 

charged. 


Title  XXll.     Tithes^     §77—79.  7x 

charged)  or  incumbered,  in  the  fame  manner  as  lands  :    Tit.  35.  36. 
fines  may  be  levied  of  them,  and  recoveries  fuffered;    jT""  **•  c-3- 
and  they  are  within  the  flatute  of  ufes. 

S  78.  The  poffeffion  of  a  portion  of  tithes  fevered   Long  Poflfef- 
from  a  reftory  for  250  years,  is  a  fufficient  title ;  as  a  tion  of  Tithes 
irourt  would,  in  fuch  cafe,  prefume  a  conveyance,  8*^^«  *  ^^^^* 

§  79.  An  afition  was  brought  to  recover  a  depofit  Oxendcn  t, 
made  by  the  plaintiff  upon  his  bidding  for  the  manor   ^J^"*'.^,'"' 
of  Elham^  and  lands  at  Elham  in  Kent^  of  which  549 
acres  were  reprefented  by  the  particular  of  fale,  to  be 
tithe  free,  or  rather,  that  the  vendor  was  entitled  to 
the  tithes  of  thofe  lands. 

An  objedion  was  made  to  the  title  of  the  vendor  to 
the  dthes,  as  to  which  the  faflts  were.  The  priory  of 
Rochejler  was  entitled  to  a  portion  of  the  tithes  of  the 
lands  fold.  Henry  8»,  in  the  33d  year  of  his  reign, 
granted  them  to  the  dean  and  chapter  oi  Rocbefler^ 
bttt  they  never  had  pofleflion  of  them ;  nor  had  any 
tithe  ever  been  paid  of  the  lands  in  queftion,  except  4 
modus  of  20  J.  to  the  vicar. 

The  manor  of  Elham  efcheated  to  the  crown  \i\ 
41  Edw.  3.,  and  was  granted  by  Rich*  2.  to  feoffees, 
in  truft  for  St.  Stephen's  chapel  at  Wejiminfter^  where 
it  remained  till  the  diffoludon  of  colleges  and  chantries 
in  I  Edw.  6;,  who  granted  it  with  all  its  rights  and 
appurtenances  to  Lord  Clinton.  It  was  reconveyed  to 
^e  cfown  the  ne^^t  year;  and  James  i^  granted  it  to 

F4  Sir 
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Sir  Charks  Herbert  in  fee,  with  all  its  rights  and  apr 
purtenances ;  from  whom  it  came  to  the  vendor. 

On  the  part  of  the  plaintiflF,  it  was  infifted,  that  here 
was  no  pretence  of  an  exemption  from  payment  of 
tithes.  That  the  title  to  them  was  in  the  dean  and 
chapter  of  Rochejier  ;  and  that,  if  a  grant  from  them 
was  to  b  prciumed,  the  tithes  were  not  conveyed  by 
lat.:r  deeds,  for  want  of  exprefs  words,  and  therefore 
were  in  the  crpwn,  or  in  the  heirs  of  Sir  Charles. 
Herbert. 

On  the  part  of  the  defendants,  it  was  admitted, 
that  this  was  not  an  exemption.  But  it  was  faid,  that, 
from  a  poffeffion  of  250  years,  a  conveyance  from  the 
dean  and  chapter  oi  Rochejier  prior  to  13  Eliz.  would 
be  prefumed ;  and  that  the  general  words  were  fuffi- 
cient  to  convey  the  tithes  as  profits  of  the  lands. 

Lord  Kenyen^  before  whom  the  abftraft  and  all  thq 
opinions  taken  on  both  fides  had  been  laid,  faid :— » 
*'  All  objeftions  are  admitted  to  be  removed,  except 
"  that  which  relates  to  the  tithes.  A  court  of  equity, 
**  in  thefe  cafes,  has  a  difcretion,  which  I,  fitting  here, 
*'  cannot  exercife,  as  I  am  bound  to  tell  the  jury,  that 
the  plaintiff  cannot  recover  his  depofit,  if  there  be 
a  gopd  title  to  thefe  tithes ;  and  on  ail  the  circum- 
"  fiances,.!  think  there  is  fuch  good  title.  Here  is 
*'  poffefiion  of  them  for  o.^.'^  years.  Who  can  diflurb 
"  the  title  ?  The  redor  cannot.  Thefe  tithes  have 
\'  been  fevered  from  the  redory  ever  fince  the  con- 
^/.  queft.    If  thefe  tithes  Ijad  been  part  of  the  reftorial 

V  tithes^ 


« 
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^*  tithes,  no  time  would  have  barred  the  reftor. 
"  Where  is  there  any  other  right  ?  The  dean  and 
*<  chapter  of  Rochejier  might  before  the  1 3  Eli%.  have 
*'  alienated  them.  I  am  very  clear  that,  on  a  poflef- 
'*  fion  of  two  centuries  and  a  'half,  I  muft  tell  the 
*^  jury,  that  they  Ihould  prefume  any  conveyance  from 
*^  the  dean  and  chapter." 

Mr.  Law  then  fuggefted,  that  there  were  no  words 
of  conveyance  of  the  tithes. 

Lord  Kenjon  >rr^^  I  think  the  tithes  do  pafs.  The 
*^  vendor  will  now  convey  as  you  pleafe,  and  in  what 
"  form  of  words  you  pleafe.  I  think  I  Ihould  exer- 
"  cife  my  difcretion  in  a  court  of  equity,  in  the  fame 
"  way  I  do  my  difcretion  here,  where  I  am  bound  by 
**  ftria  law,  and  muft  tell  the  jury,  riigt  there  is  a 
"  good  title.  Such  a  length  of  poflcffion  is  a  pofitive 
"  prefcription^  as  they  fay  in  the  civil  law.  The  church 
"  of  Rochejier  never  had  the  tithes,  as  of  common 
"  law  right.  I  muft  tell  the  jury  that  it  is  a  good 
**  title,  and  that  the  plaintiff  cannot  recover.'* 

The  plaintiff  was  nonfuited. 

§  80.  Lands  may  be  exempted  from  the  payment  of  ofExcmp-. 
tithes  in  various  ways  :  fuch  exemptions  however  arife  ^*?"*  ^""^"^ 
not  fron\  any  natural  or  inherent  quality  in  the  land, 
but  from  collateral  reafons. 

S  81.  The  firft  kmd  of  fifewption  from  tithe.  Is   Prefcription'^ 
called  a  prefcription  de  non  decimando,  which  is  a  claim  ;^„^"  ^"^^ 
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to  be  entirely  difcharged  from  tithes,  and  to  pay  no 
compenfation  for  them ;  and  may  be  a  privilege  an* 
•  nexed,  either  to  the  perfons  holdhig  lands,  or  to  the 
lands  themfelves* 

Watf  C06  S  ''^'  Th^  ^^Sj  who  is  faid  to  be  perfona  mixta^ 

being  capable  of  having  tithes,  may  prefcribe  to  be 
difcharged  from  the  payment  of  tithes^  For  the  rule 
is,  that  thofe,  who  arc  capable  of  having  tithes,  may 
be  difcharged  from  the  payment  of  them :  therefore 
lands,  lying  within  a '  foreft,  and  in  the  hands  of  the 
king,  do  not  pay  tithe3,  although  they  are  within  a 
pariih ;  but  this  privilege  exten48  only  to  the  king*^ 
leiTee,  and  not  to  h^s  feo^e(:. 

» 

Watf.  503.  §  83*  Spiritual  perfons,  or  corporations  being  capa- 

ble of  having  tithes  in  pernancy,  may  prefcribe  to  be 
difcharged  generally  :  fo  that  no  tithe  fliall  be  paid  of 
their  own  lands,  nor  any  recompence  for  them.  Be- 
fides,  it  is  a  maxim  of  law,  that  ecclejia  decimas  non 

2  l^cp.  44. 

Bp.  of  Win-   folvtt  ecclejia ;  and  a  fpiritual  perfon  may  prefcribe  de 

cr  •  ca  c.    ^^  decimando  for  himfelf,  his  farmers,  and  tenants. 

Crouch  T.        and  alfo  for  his  copyholders :  for,  by  this  means,  it  is 

Ellz?7g4.'       ^^  ^^  prefumed,  that  the  bifhop^  has  greater  fines  and 

rents. 

Blcnco  ▼.  S  ^4"  '^^  reftor  of  a  parifli  is  not  liable  to  the 

Cm  ^fiUz         payment  of  tithes  to  the  vicar,  nor  the  vicar  to  the 
479.  578.        retlor:  and  a  lay  impropriator  is  alfo  exempted  froni 

paying  tithes  to  the  vicar,  out  of  the  glebe,  as  long 
as  he  holds  it  in  liis  own  hands.    But,  upon  the  death 

of 
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of  the  redor,  vicar,  or  lay  impropriator,  his  executor 
16  liable  to  tithes  of  the  growing  crop. 

§  85.  A  prefcription  de  non  decimando  may  alfo  be 
annexed  to  the  lands,  though  in  the  poffeiTion  of  lay 
perfons  ;  but  thi§  can  only  arife  from  the  following  cir^ 
pumflances.  ' 

§  86.  By  the  canon  law  the  orders  of  ciftertians, 
knights  templars,  and  hofpitallers,  and  alfo  the  pre- 
monftratenfes,  were  exempted  from  the  payment  of 
tithes  out  of  the  lands,  which  they  pofleflcd  prior  to  the 
year  laij. 

Upon  the  diflblution  of  the  abbies  and  monafteries 
by  Henry  8.,  thefe  exemptions  from  tithes  would  have 
fallen  with  them;  and  the  lands  would  again  have  be- 
come titheabie,  had  they  not  been  fupported  and  up* 
held  by  the  ftatute  3 1  Hen.  8. ;  by  which  it  was 
^aded  that  the  king,  his  heirs  and  fucceifors,  and  all 
other  perfons,  their  heirs  and  afligns,  who  (hall  have 
any  of  the  diffolved  abbies,  fhall  enjoy  them  difcharged 
from  payment  of  tithes,  in  as  ample  a  manner  as  the 
abbots  held  and  enjoyed  the  fame. 

§  87.  In  confequence  of  this  ftatute,  if  a  man  can 
fliew  that  his  lands  were  formerly  in  the  pofleflion  of 
any  of  the  privileged  religious  orders,  and  thereby,  or   Nafh  ▼. 
from  any  other  caufe,  exempted  from  the  payment  of  Cro.  EUx. 
tithes,  he  may  plead  a  prefcription  de  non  decimando.       *°^' 

§88.  Where  a  perfon  was  tenant  for  life,  under  a   l^^"/\ 

'^  '  Meeds,  in 

fettlement,  of  lands,  which  were  formerly  part  of  the   Scacc.  1799. 
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pofibffions  of  the  ciflertian  order,  and  by  that  means 
exempt  from  tithes  while  in  the  manurance  of  the 
owner :  It  was  contended,  that  the  tenant  for  life  had 
not  fuch  a  quantity  of  interefl,  as  would  fupport  that 
privilege ;  that,  to  entitle  the  lands  to  that  exemption, 
the  perfon  occupying  them  muft  be  the  owner  of  the 
inheritance;  he  muft  have  the  fame  eftate  in  him, 
which  the  monaftery  had.  That,  in  the  cafe  of  Wilfon 
V.  Rednian^  Hard.  174.,  the  court  held,  that  tenant 
for  life  or  years  was  not  within  the  ftatute ;  but  that 
tenant  in  tail,  who  had  an  eftate  of  inheritance,  was 
difcharged  qtiamdiu  propriis  nianibusy  ^c. 

Lord  Ch.  ^aron.— 7"  It  }s  admitted  in  this  cafe,  that 
^*  a  tenant  in  tail  is  intitled  to  the  exemption  which 
*  **  is  claimed ;  but  it  is  argued,  that  a  tenant  for  life 
*^  under  a  fettlement  is  not.  It  was  faid,  that  the 
**  tenant  muft  l^old  the  lands  as  the  monaftery  held 
*^  them,  elfe  the  privilege  cannot  attach.  But  it  is  im- 
**  poffible  that  the  lands  can  now  be  holden  precifely 
**  in  the  fame  manner  as  they  were  holden  by  the  mo- 
"  naftery ;  the  monaftery  had  them  to  them  and  their 
**  fucceflbrs,  but  now  a  man  has  them  to  him  and  his 
**  heirs.  But  a  fee  fimple  may  be  divided  into  por- 
"  tions,  into  different  eftates  for  life,  in  tail,  and  re- 
"  niainder  in  fee.  Where  will  be  the  difficulty  to  fay, 
*'  that  the  tenants  of  each  portion  fhall  have  the  benefit 
*'  as  they  fucceed  ?  The  cafe  of  Wilfon  v.  Redman  has 
*'  been  cited ;  but,  from  an  extradt  from  the  anfwer 
in  that  cafe,  which  I  have  been  furniflied  with,  the 
parties  there  appear  to  have  had  a  fee  fimple  ;  and 
^\  therefore  that  not  being  a  cafe  ia  which  it  was  n^ 

^/  ceffarv 
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•*  ceffary  to  decide  the  point,  it  cannot  be  confidei'ed 
**  of  any  authority,  I  confefs,  I  cannot  fee  any  reafon 
**  why  a  tenant  for  life  fhould  be  excluded  from  the 
^'  benefit,  any  more  than  a  teHant  in  tail,  who,  it  h 
agreed,  is  exempt :  there  feems  to  be  no  reafon, 
why  all  the  component  parts  of  the  eftate  Ihould 
**  not  be  exempt  as  they  fevefally  come  into  pof- 
«  feffion.". 

The  court  decreed  unanimoufly,  that  the  tenant  for 
life  was  exempt,  and  difmiiTed  the  bill  as  againfl:  him, 
but  without  cofts. 

S  89,  Thefe  are  the  only  grounds,  on  which  a  prc^ 
fcription  de  non  decimando  can  in  general  be  founded  i 
for  it  has  long  been  eftablifhed,  that  there  can  be  no 
prefcription  de  non  decimando  againft  the  church ;  with* 
out  (hewing  the  reafon  of  it.  And  that  the  prefump* 
tion  arifmg  from  a  conftant  non-payment  of  tithes, 
will  not  be  fufEcient,  unlefs  the  tenant  can  fliew  either 
that  the  lands  were  parcel  of  the  poffeffions  of  one  of 
the  privileged  religious  orders,  or  that  a  real  compofi- 
tion  had  been  made,  by  which  the  tithes  were  re- 
leafed. 


5  90.  It  appears  alfo  to  have  been  formerly  held>  Whether 

that   a  prefcription  de  non  decimando  could  not  be  f  i^ay^in^pro. 

t>leaded  againfl  a  lay  impropriator  without  fhewing  thd  prfator, 

ground  of  exemption;    but  this  dodrine  has  been  com.  R.643.' 
doubted  ia  fome  modem  cafes. 


§  91.  A  bill 


7^  7///<fXXII.     Tithes.    %gi. 

< 

Fanihaw  v.  §  9 1 .  A  bill  was  brought  in  the  exchequer  by  a  lay 

Gwm'  780       impropriator,  for  tithe  of  hay  and  potatoes.     Th6  de- 
17  Geo.  2.      fence  was,,  that  no  tithe  had  ever  been  paid  for  the 

land,  nor  any  modus  or  compofitioa.  It  was  faid  for 
the  defendant  that  the  reafon,  why  a  layman  fhould 
not  prefcribe  in  non  decimando^  was  founded  on  prin* 
ciples,  which  did  not  hold  fince  tithes  were  lay  inhe* 
ritances*  That  now,  from  length  of  time  and  poflef- 
fion,  there  was  tlie  fame  reafon  to  prefume  a  grant 
from  the  lay  impropriator,  in  this  cafe,  as  in  cafes  of 
other  inheritances.  That  this  was  not  ufed  as  a  pre- 
fcription;  but  as  an  evidence  of  right,  and  to  include 
a  prefumptioh  of  a  grant.  That,  before  laymen  were 
capable  of  tithes,  an  exemption  was  not  fufficient  to 
arife  from  non-payment  of  tithes  only,  but  fince,  it  is 
quite  otherwife ;  and  poITeflion  in  the  hands  of  a  lay-» 
man  is  as  good  evidence  of  a  right  to  tithes^  as  of  any 
other  right. 

The  Lord  Chief  Baron  was  of  opinion,  that  a  lay* 
man  could  not  prefcribe  in  non  decimando  againfl:  a  lay 
impropriator,  no  more  than  againft  a  fpiritual  one* 
That  it  had  been  faid  that  the  ftatute  of  Henry  8* 
which  made  tithes  lay  inheritances,  had  altered  the  cafe; 
but  that  a  prefcription  from  that  time  would  not  be 
good  ;  and  confequently  that  ftatute  could  not  create 
a  right  by  prefcription*  That  this  dodrine  was  not  ia- 
convenient :  for  grants  of  tithes  might  be  preferved  by 
inrollment,  and  therefore  were  not  likely  to  be  loft,  if 
due  care  was  taken  of  them.  That  an  a&  of  parliament 
was  attempted  to  remedy  this  by  Sir  George  Heathcotif 
about  fifteen  years  before,  which  mifcarried^ 

I  a  Baron 
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Baron  Carter  was  of  the  fame  opinion. 

Baron  Reynolds  doubted. 

Baron  Clarke  faid,  he  knew  no  cafe,  which  defcrved 
more  confideration:  for,  though  the  authorities  againft 
fuch  a  prefcription  were  very  great,  yet  the  reafon  of 
them  grew  weaker  every  day.  Before  the  reformation, 
all  tithes  were  ecclefiaftical ;  and  a  layman  could  have 
tithes  by  way  of  difcharge  only  by  the  grant  of  patron, 
parfon,  and  ordinary.  Since  that,  there  were  other 
ways  both  of  having  tithes,  and  of  being  difcharged 
from  them.  Since  tithes  had  been  in  the  hands  of  lay 
impropriators,  many  perfons  had  purchafed  difcharges 
for  their  particular  lands ;  yet,  if  thofe  grants  were 
loft  by  the  common  fate  of  things,  thofe  perfons  mufl 
lofe  the  benefit  of  their  purchafes,  and  that  muft  often 
happen,  though  they  were  enrolled,  or  any  other  way 
was  taken  to  prefervc  them.  Very  few  records  of  the 
church  were  extant ;  and  it  would  be  very  hard  that 
time,  which  ftrengthens  all  other  rights,  (hould  weaken 
this.  It  feemed  very  extraordinary,  that  a  layman  Infra* 
might  prefcribe,  upon  aprefumption  of  a  grant,  for  a 
portion  of  tithes  in  the  foil  of  another,  even  againft 
the  reftor  of  the  parifli ;  and  yet  could  not  prefcribe 
for  the  tithes  of  his  own  lands,  in  the  fame'  way.  If, 
therefore,  he  Ihould  concur  in  this  opinion,  it  would 
be  merely  from  the  force  of  authority  :  for  he  thought 
that  the  reafon  of  the  thing  was  ftrong  againft  it.  He 
allowed  that,  in  general,  authorities  ought  to  prevail 
in  law ;  becaufe  great  inconveniences  and  confufion 
would  arife  from  overturning  eftabliihcd  rules  of  pro- 
perty. 


I 


Nagle  V, 
Edwards, 
5  Anftr.  702, 


Vide  Lord 
P.ctrc  V. 
filencocy 
5  Aoftr.  945. 
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perty.  But,  in  this  particular  cafe,  the  incbnvetilehceji 
and  confufion  of  property  would  be  much  greater^ 
from  purfuing  thofe  refolutions,  than  frdm  overttifning 
them, — Mr.  Joddrell^  from  whofe  notes  this  cafe  was 
taken  by  Mr,  Gzvillimj  fays  he  was  informed^  that 
judgment  was  g;ven  for  the  plaintiff. 

§  92.  The  plaintiff  fued  in  the  exchequer  as  lay 
impropriator  of  the  parifli  of  L.  for  tithe  of  hay  and 
igiftment.  The  defendant  infilled,  that,  from  tithes 
of  hay  never  having  been  paid  to  the  reftor,  within 
memory,  a  conveyance  of  them  td  the  landholder 
fliould  be  prefumed;  • 

Lord  Chief  Baron  Macdonald. — *^  The  plaintiff 
**  having  made  out  to  himfelf  a  clear  title  as  reftor, 
*'  the  defendant  infifts  on  exemption  from  payment  of 
*'  hay  arid  a^iftmeht  tithe  on  the  ground  of  never 
*'  having  paid  thefe  tithes:  from  non-payment  he 
*'  wifhes  the  court  to  prefunie  a  grant  or  conteyance 
*'  of  thefe  tithes  from  the  lay  impropriator.  It  is 
*'  clear,  that,  againft  an  ecclefiaftical  reftor,  this  de- 
**  fence  could  never  be  fetup  in  any  fhape.  Whether 
*'  a  lay  impropriatot  fhould  have  the ,  fame  benefit, 
*'  was  at  firft  doubted ;  but  that  point  feems  now  at 
**  reft.  Three  fucceffive  decifions  upon  it  have  fdlly 
**  eftabliflied^  that  there  is  no  difference  b6twe«n  a  lay 
**  and  an  ecclefiaftical  reftor/'  The  court  decreed  an 
account. 


§  93.  Noiwithftanding  the  authority  df  this  deter- 
mination the  court  of  chancery  has  in  the  following 

cafe. 


i86. 
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eaTe,  appeared  to  entertain  confiderable  doubts  on  this 
point. 

S  94*  An  eftate  was  fold  by  au&ion,  and  ninety-  ^^^  ^» 
four  acres  of  it  were  ftated  in  the  particulars  of  fale  to  5  Vtf.  Jun, 
be  exempt  from  the  tithe  of  hay.  It  was  objefted,  that 
this  exemption  was  not  afcertained  by  the  abftrad. 
No  tithe  of  hay  had  ever  been  taken,  within  the  me- 
mory of  man ;  nor  had  any  thing  been  paid  in  lieu  of 
it :  and  other  tithes  had  been  regularly  taken,  and  the 
tithes  of  the  parifh  were  all  in  lay  hands. 

A  bill  was  filed  by  the  ^vendors  to  obtain  a  fpeciiic 
performance  of  the  agreement,  entered  into  by  the 
defendant  for  the  purchafeof  the  eftate. 

It  was  argued  for  the  plaintiff,  that  a  prefumption 
ought  to  be  raifed  againfl  a  lay  impropriator.  That 
the  abfurdity  of  holding,  there  could  not  be  a  pre* 
fumption  againfl  him  was  evident,  ifrom  this  inflance : 
An  eflate  was  fold  in.  the  adjoining  parifh,  free  from 
the  payment  of  great  tithes  ;  but  the  conveyance  of 
the  tithes  could  not  be  found ;  and  the  fame  objedion 
would  have  been  made,  if  the  deeds  conveying  the 
tithes  had  not  at  lafl  been  found  by  accident. 

Lord  Chancellor  Eldon  faid,  the  queflion  Was  very 
important :  for,  if  he  was  to  hold  it  a  flat  objedion  to 
the  tide,  that  would  go  upon  the  prefumption  that 
ft  was  a  clear  point  of  law,  that  a  lay  redor,  who 
could  convey,  contrad  and  diminifh  his  right,  which 
a  fpiritual  redor  coujd  not,  was  not  to  be  barred  frpm 

Vol.  m.  G  bfe 
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his  right  to  any  particular  tithe,  by  length  of  time ;  or 
the  drcumftances  attending  the  receipt  of  his  other 
tithes  :  he  fhould  be  very  loth  to  go  that  length.  Oa 
the  other  hand,  he  (hould  be  very  unwilling  to  make 
a  man  purchafe  a  law  fuit:  the  argument  was -cer- 
tainly very  flrong  upon  the  inftance  mentioned,  where 
the  deeds  were  found  by  accident. 

Ante  §  92.  His  lordfhip  on  another  day  faid,  that  upon  the  cafe 

of  Nagle  V.  Edwards  the  diiGculty  was,  how  he  could 
make  a  perfon  take  a  title  in  the  face  of  that  decifion : 
if  he  did,  he  decreed  him  to  enter  into  a  law  fuit. 
That  cafe  was  upon  the  tithe  of  agiftment :  there  was 
a  v^ry  long  po0eifion,  and  all  the  inconvenience  to 
Induce  the  court  to  raife  the  prefumption.  He  defired 
to  be  underftood,  as  not  entirely  agreeing  with  the  de- 
termination of  the  court  of  exchequer ;  but  he  fhould 
be  in  a  ftrange  fituation  in  defiring  a  purchafer  to  take 
the  title,  becaufe  he  thought  the  point  a  pretty  good 
one ;  though  the  court  of  exchequer  had  determined 
againft  it.    The  bill  was  difmiffed  without  cofts. 

Non-payment  S  95-  There  is  a  material  difference  between  a  pre- 
dllmtoT  *  *^"P^^^^  ^  ^^^  decimandoy  and  a  claim  to  a  portion  of 
portion  of        tithes.    In  the  latter  cafe,  if  the  claim  be  fupported 

littles  •^* 

by  evidence  of  aftual  pernancy  and  enjoyment  for  a 
long  time,  a  court  of  equity  will  not  intcrfore,  but 
leave  the  parties  to  their  legal  remedy. 

Scott  V.  §  96.  Doftor  Scott,  being  redkor  of  Simenbume  in 

30^11.1174.    Northumberland,  filed  his  bill  in  the  court  of  cxchc 

quer,  for  the  tithes  of  com  and  grain  of  a  fiinn  called 

Eal's 
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EaFs  Farm.  The  defendants,  the  Ayreys^  were  owners 
of  part  of  the  lands,  and  claimed  the  tithes  of  EaFs 
Farm.  The  queftion  was,  whether  the  plaintiff  was 
entitled  to  the  tithes  of  com  and  hay  of  the  lands,  of 
which  the  Ayreys  claimed  the  tithes. 

The  Lord  Chief  Baron  obferved,  that  the  prefent 
cafe  was  not  a  demand  for  tithe  of  land,  which  had 
hitherto  paid  no  tithe ;  and  that  the  defence  was  not  a 
prefcription  in  fwn  decimando.  In  all  fuch  cafes,  the 
rule  had  been,  that  a  perfon  fetting  up  an  exemption 
from  the  payment  of  tithes,  muft  fbew  the  particular 
ground  of  exemj^tion.  If  that  is  not  fhewn,  the  de« 
fence  amounts  to  no  more  than  a  mere  non-payment  of 
tithe ;  which,  however  long,  is  no  defence :  but,  in 
the  prefent  cafe,  the  plaintiff  claimed  the  tithe  of  land, 
of  which  tithe  had  been  conflantly  taken.  For,  d« 
though  a  part  of  the  land  had  not  a&ually  paid  tithe, 
it  had  been  no  otherwife  exempt,  than  becaufe  the 
tenant  of  that  part  had  been  tenant  of  the  tithe  of  all. 
The  tithes  having  been  adually  paid,  the  next  queftion 
was,  how  they  had  been  paid :  they  had  been  paid 
from  particular  lands  in  the  nature  of  a  portion  of 
tithes.  It  appeared  that,  in  the  year  1608,  thefe  tithes 
were  in  the  poffeffion  of  ihe'  family  of  Ridley^  that 
they  were  fold  in  1683  to  one  Whitfield:  that,  in  1708, 
they  were  conveyed  to  Green^  in  fee.  They  were 
afterwards  mortgaged :  and  the  devifee  of  the  mort- 
gagee purchafed  the  equity  of  redemption,  and  devifed 
to  perfons,  under  whom  the  defendants  claimed.  For 
170  years  they  had  been  the  fubjed  of  ^(ales,  mort- 
gages, and  devifes,  as  other  property  \  and  had  always 

G  a  been 
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been  confidered  in  the .  fame  light  as  the  other  real 
property  of  the  perfons,  who  from  time  to  time  had 
claimed  them.     They  were  capable  of  being  enjoyed 
by  the  perfons,  who  had  enjoyed  them :  and  the  quef- 
tion  was,  whether  a  court  of  equity  ought  to  interfere 
to  take  the  poffeffion  from  perfons,  who  had  been  in 
poffeffion  for  fo  many  years,  with  knowledge  of  the 
reftor.     It  did  not  appear  how  the  Ridleys  became  in- 
titled  ;  but  it  appeared  that,  being  in  pofleffion,  they 
fettled,  mortgaged,  and  devifed  the  tithes  as  their  own 
abfolute  property.     If,  notwithftancjing  this  long  pof- 
feffion, the  plaintiff  was  legally  intitled,    he  was  not 
without  remedy  :  but  it  was  too  much  in  a  cafe  of  this 
kind  for  a  court  of  equity  to  interpofe,  and  after  fo 
long  a  poffeffion  to  take  the  property  from  the  pof- 
feflbrs,    and  decree  the  redor  intitled  to  it.     The 
court  had  been  prcffi^d  to  direft  an  iffue ;  but  there 
feemed  no  reafon  for  the  court  to  interfere  thus  far. 
Whether  the  court  direfted  an  iffiae,  which  adopted  in 
fome  degree  the  plaintiff's  demand,  or  left  the  plaintiff" 
to  purfue  his  legal  remedy,  he  might  make  good  his 
demand  if  it  was  well  founded.     It  was  therefore  not 
abfolutely  neceffary  for  the  court  to  interpofe. 


^ 


Mr.  Baron  Eyre  laid,  the  principal  queftion  in 
this  cafe  was,  the  defence  fet  up  by  the  Ayreys 
againft  the  prima  facie  title  of  the  reftor,  founded  on 
^  title  fet  forth  in  their  anfwer,  and  the  indifputable 
faft  of  aftual  poffeffion,  occupation,  and  pernancy  of 
the  tithes.  The  diftinftion  between  a  prefcription  in 
non  dccimnnday  and  a  claim  of  a  portion  of  tithes  is  an 
effeiuial  diftindion.     A  prefcription.  in  non  decimando 

is 
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is  fimply  unlawful,  no  fuch  prefcription  can  be  main* 
tained.     If  no  tithes  have  been  paid,  a  tithe,  founded 
upan  mere  non-payment,  is  (imply  a  prefcription  in 
non  decimando.     Evidence  of  length  of  pofleilion  the 
court  can  pay  no  regard  to ;  for  the  pofleflion  muft  . 
have  been  unlawful,  and  the  court  is  therefore  bound 
to  decree  in  favour  of  the  common  right.     No  pre- 
fumption  can  be  admitted  to  fupport  a  mere  (imple 
prefcription  in  mn  deciniando.     Jfwe  depart  from  this 
rule,  we  overturn  the  whole  law  upon  the  fubjeft ; 
but    there  is   a  great  diflference    between   a  claim, 
founded  upon  a  mere  non-payment  of  tithes,  and  a 
claim  fupported  by  evidence  of  aftual  enjoyment  of  the 
pernancy  of  the  tithes.     The  title  is  not  unldwful : 
there  may  have  been  a  good  title,  derived  to  the  party 
in   poffeffion.     The  title  therefore  not  being  fimply 
unlawful,  long  poffeffion  is  evidence  of  the  title.     The 
cafe  of  Fan/haw  v.  Rot  her  am.  ftated  at  the  bar  and   .,. .     ^  -. 
determined  by  Lord  Northington^   appeared  to  have    1177. 
been  miflaken.     The  ground  of  that  determination 
feemed  to  have  been,   that,    however  doubtful  the 
cafe  flood   as  to  title,  there  had  been  long  poffeffion. 
The  claim  was  of   a  portion  of  tithes :  the  parties 
might  have  a  good  title ;   and  it  was  not  right  for 
a   court  of   equity   to  diflurb  the  poffeffion.      The 
doftrine  was  good,  applied  to  that  or  to  this   cafe. 
There  was  no  difference  betwen  a  lay  impropriator 
and  a  reftor.     The  lay  impropriator  becomes,  as  it 
were,  a  fpiritual  perfon ;  he  holds  it  in  the  fame  right. 
If  it  is  not  proper  to  difturb  a  poffeffion  in  favour  of 
a  lay  impropriator,  it  is  not  proper  to  difturb  it  in  fa- 
vour of  a  redor.     He  concluded  by  faying,  he  agreed 
with  the  Lord  Chief  Baron,  upon  the  ground  of  great 

G  3  length 
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jenning*  t.  length  of  pofieffion,  and  the  claim  being  of  a  portion 

Gwill.  952.  of  tithes,  which  might  be  lawful,  that  the  bill  ought 

awards  V.  jQ  jjg  difmifled. 

Lord  Vernon, 
3Gwill.u77. 

The  other  Barons  concurred. 


Strut  V.  5  97*  -A-  bill  was  filed  in  the  Court  of  Chancery  by 

Jun!  625^^^    y^^^  S^^^fy  as  patron  in  fee  of  a  redory,  and  as  leffee 

for  years  of  all  the  tithes  under  the  redor  prefented  by 
him,  againfl  Baker j  an  occupier  of  lands  in  the  manor 
of  Graces  in  that  parifh,  and  Sir  B.  Bridges  lord  of  the 
manor,  and  owner  of  the*  lands.  The  objeft  of  the 
bill  was,  to  eflablifh  the  right  of  the  re£lor  to  the  tithes, 
and  for  an  account.  The  anfwer  of  Baker  dated,  that 
by  antient  and  immemorial  ufage  within  the  manor  of 
Gracesy  or  by  other  lawful  ways  and  means,  the  lands 
in  his  occupation  had  been  exempted  from  payment  of 
tithes  to  the  re&or  in  the  proportion  of  two-thirds  of  all 
the  tithes ;  and  that  the  lord  of  the  manor  was  i^titled 
to  thofe  two-thirds.  The  defendants  then  deduced 
their  title  from  37  Hen.  8.  The  reftor  never  received 
more  than^  one-third  of  the  tithes :  the  lord  of  the  ma- 
nor  received  the  other  two-thirds,  and  let  fome  farms 
with  the  two-thirds  of  the  tithes:  other  leafes  were 
made,  exprefsly  fubjeft  only  to  one-third  of  the  tithes 
to  the  rcftor. 

It  was  contended  on  the  part  of  the  pl^tiffs,  that 
the  defence,  though  flated  informally,  was  fimply  a 
prefcription  De  non  decimando  in  a  que  ejlaie :  there 
could  not  be  fuch  a  prefcription.  If  jhey  claimed  a 
portion  of  the  tithes,  that  muft  be  deiived  under  a  title 

from 
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from  an  eccleiialtical  perfon ;  and  they  could  not  fo 
claim,  having  made  their  defence  upon  the  ground  of 
a  lay  fee  in  the  lord. 

For  the  defendants,  it  was  faid,  that  the  defence  was 
ftated  inartificially ;  but  it  was  not  meant  to  ftate  an 
exemption  from  tithes,  but  an  exemption  from  paying 
to  the  redor,  becaufe  that  portion  belonged  to  the 
lord.  It  happened,  that  the  fame  family  who  had  the 
tithes,  had  ^the  manor ;  but  it  was  not  aflerted,  that 
the  lord  took  them  in  that  charader.  It  was  fo  fub* 
flantially  ftated,  that  the  court  would  leave  the  plaintiffs 
to  law,  according  to  the  late  uniform  practice  of  that 
court.and  the  court  of  exchequer.  Where  there  had 
been  an  a£tual  pernancy  of  the  profits  by  lay-hands» 
under  conveyances  as  lay-property,  for  a  great  while^ 
the  court  would  not  by  equitable  aid  difturb  fuch  a 
poifeflion,  which  might  have  a  lawful  commencement^ 
by  calling  on  the  defendants  to  (hew  a  lawful  com- 
mencement ;  and  cited  the  cafes  of  Fanjbaw  v.  Rotbe'^ 
ranij  and  Scott  v.  Ayrey^  and  Edwards  v.  Lord 
Vernon. 

Lord  Chancellor  Eldon  faid,  the  defence  was  very 
fairly  to  be  colle£ted  from  the  anfwer,  which  had  fet 
out  all  the  fads  that  conftituted  the  defence,  and  put 
the  plainti£P  into  pofTeilion  of  all  the  cafe  he  was  to 
meet.  It  ftated  different  inftruments,  family  convey- 
ances,  purchafes,  fecurities  made,  and  recoveries ;  and, 
wherever  it  was  neceffary  to  defcribe  fpecifically  the 
things  which  paffed,  as  upon  the  recovery  in  the  writ 
of  entry,  upon  which  the  fine  to  the  crown  is  taken, 

G  4  the 
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the  two-thirds  of  the  tithes  are  particularly  mentioned. 
The  parol  evidence  was  the  ftrongeft,  that  could  be  of 
reputation.  His  Lordfliip  faid,  he  was  glad  to  have 
been  fumifhed  with  the  authorities,  in  which  the  courts 
of  chancery  and  exchequer  had  rcfufed  to  aid,  againft 
a  long  poffeffion,  accompanied  with  family  deeds  and 
purchafes,  any  inquiry  into  the  right  by  which  tithes 
were  held.  Courts  of  equity  had  no  jurifdidion  to 
affed  purchafers ;  in  the  courfe  of  this  long  period, 
during  which  no  tithes  had  been  paid  to  the  reftor 
beyond  a  third  part,  there  muft  have  been  many  pur* 
chafes ;  and  Lord  Northington  laid  particular  ftrefs  upon 
that.  Why  was  a  court  of  equity  to  interfere  to  deftroy 
a  title,  acquired  under  a  purchafe  for  a  valuable  con- 
fideration  ?  In  Scott  v.  Ayrey^  there  was  an  adual  oc- 
cupation of  the  tithes.  What  was  the  evidence  here  ? 
In  fome  of  the  leafes,  the  lands  were  defcribed  exprefsly 
as  fubjeft  to  one-thirtieth  to  reftor;  in  others,  the 
farm  was  let,  and  the  two-thirds  of  the  tithes  were 
particularly  fpecified  as  demifed.  On  th^  other  hand, 
when  the  leffee  entered,  he  did  not  merely  retain,  he 
paid  tithes :  for  he  paid  a  thirtieth  inftead  of  a  tenthj 
and  that  was  clearly  an  oufter  quoad  the  two-thirds  re, 
tained;  It*  was  full  notice  to  all  fuccecding  reftors 
that  it  was  not  by  fraud  or  fubftraaion,  but  an  affer- 
tion  of  right,  in  oppofition  to  that  of  the  redor,  and 
a  clear  advcrfe  pofleffion  ftrongly  manifefled  by  paymg  . 
only  one-thirtieth  inftead  of  one-tenth.  Therefore, 
the  difference  was  only  in  words  between  this  cafe  and 
that  of  Scott  V.  Ayrey.  The  manner  in  which  the 
owner  had  exercifed  his  right,  was  by  demifing  the 
land,  and  the  thhes  of  the  land,  to  the  feme  perfon, 

and 
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atid  receiving  an  accumulated  fum  both  for  the  tithe 
and  the  land.  It  was  not  neceffary  to  enter  mto  the 
difcuifion  of  the  title :  he  could  conceive  a  clear 
ground ;  the  tradition  of  the  parifli  fiiewed  it.  Was 
it  neceffary  to  put  the  fubjeSs  of  this  kingdom  to  ac- 
count for  their  tithes,  antecedent  to  the  reign  of 
Hen.S.  ?  If  fo,  it  was  not  for  a  court  of  equity  to 
put  them  under  that  inquifition  :  therefore  he  was  ^ 
perfeftly  warranted  in  following  precedents  fo  very 
refpedable. 

The  bill  was  difmiffed  with  cofts. 

§  98.  A  prefcription  De  modo  decimandiy  ufually  Prercriptioo 
called  a  Medusy  is,  where  cuftom  has  eflaUifted  a  ^„^. 
particular  manner  of  tithing,  di^erent  from  the  general 
mode  of  taking  tithes  in  kind.  This  is  fqmedmes  a 
pecuniary  compenfation^  as  two-pence  an  acre  for  the 
tithe  of  com.  Sometimes  it  is  a  compoiition  in  work 
and  labour ;  as,  that  the  parfon  fhall  only  have  the 
twelfth  cock  of  |iay,  in  confideration  of  the  owner's 
making  it  up  for  him.  In  jQiort,  wherever  a  new 
mode,  different  froni  the  general  law  of  tithing  ezift$> 
it  is  called  a  modus  decimandi. 

§  99.  It  is  probable,  that  every  modus  had  its  com-  6  Bac.  743. 
mencenient  by  deed ;  becaufe  a  compofition  for  tithe 
can  never  become  a  modusy  unlefs  the  patron  and 
ordinary  be  parties   to  it,   or   it  be   confirmed   by 
then^. 

S  100.  A  modtis  may  be  prefcribed  for,   without   Gmnt^iCafe, 
producing  the  deed  by  which  it  was  created :   for,   2  P.  Wms. 

wherever  573- 
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.wherever  there  has  been  a  conftant  annual]  payment  for 
time  immemorial,  it  fhall  be  intended,  that  fuch  pay- 
ment had  a  proper  commencement. 


Real  Com* 
pofition. 
Gwill.  80  r. 


%  10 1.  A  real  composition  is,  where  an  agreement 
is  made  between  the  owner  of  lands  and  the  parfon  or 
vicar»  with  the  confent  of  the  patron  and  *  ordinary ; 
that  his  lands  fliall  in  future  be  freed  from  the  payment 
of  all  tithes,  in  confideration  of  fome  land,  or  other 
real  recompence  to  the  parfon  or  vicar,  in  lieu  and  fa- 
tisfadion  of  fuch  tithe. 


Heathcote  t. 
Mainwatingy 
GwiU.  1545. 

Sawbridge 
T.  Bcnton» 
Anftr.  372. 


S  lot.  This  kind  of  compofition  was  formerly  per- 
mitted, becaufe  it  was  fuppofed  that  the  clergy  would 
be  no  lofers  by  fuch  compofition ;  as  the  confent  of 
the  ordinary,  whofe  duty  it  was  to  take  care  of  the 
church  in  general,  and  of  the  patron,  whofe  intereft 
It  was  to  proteft  that  particular  church,  were  both  re- 
quired to  render  the  compofition  effedtual. 

m 

§  103.  Formerly,  it  was  held,  that  a  compofition 
real  could  not  be  eftablifhed,  without  Ihewing  the  deed 
by  which  it  was  created,  or  proving  the  aftual  exiftence 
of  fuch  a  deed.  But  it  is  laid  down  in  a  modem  cafe, 
that,  where  there  has  been  a  compofition  real  within . 
time  of  memory,  its  commencement  muft  be  fliewn ; 
though  it  is  not  neceffary  to  produce  the  deeds  under 
which  it  took  place.  Prefumptions  are  admitted  in  this 
as  in  other  cafes  j  and  the  exiftence  of  fuch  deeds  may 
be  inferred  from  other  evidences.  It  is  not  neceffary, 
that  the  confent  of  all  the  parties  fhould  be  by  the  fame 
deed  :  this  may  frequently  not  happen.    In  the  cafe  of 

the 
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the  king,  who  confcnts  by  letters  patent,  it  never  can 

take  place ;  but  a  compofition  real  is  not  fupported  by  Anftr.R.  575. 

evidence  of  immemorial  payment. 

5  104.  No  compofition  real  can  be  good,  milcfs  it 
was  made  before  the  1 3  Eli%. :  for,  by  a  ftatute  pafled 
in  that  year,  chap.  10.,  it  is  enafted,  that  no  parfon 
or  vicar  {hall  make  any  conveyance  of  the  eftates  of 
their  churches,  other  than  for  three  lives  or  thirty^one 
years. 

Sioc.  There  have  been  feveral  decrees  made  in  iWiir.R.i2& 
courts  of  equity,  to  confirm  compofitions  entered  into 
by  the  confent  of  the  parfon,  patron,  and  ordinary, 
fubfequent  to  the  ftatute  13  Eliz. ;  but  ftill  thefe  com-  Attj.  Geo. 
pofitions  are  not  held  binding  agamft  the  fucceeding  ^•q^^[*^* 
incumbents. 

%  I  c^.  In  many  of  the  modem  inclofure  a&s,  the  indofm 
lands  inclofed  are  for  ever  exempted  from  the  payment  ^^^ 
of  tithes ;  and  a  pordon  of  land  is  allotted  to  the 
parfon  and  his  fucceflbrs  as  a  glebe,  in  lieu  of  thenu 
In  other  afts  of  this  kind,  a  com-rent  is  fubftitnted  ia 
|i^U  of  tithes. 
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{  I.  Nature  of ^ 

2.  Common  of  Pajlure. 

3.  Appendant, 
8.  Appurtenant, 

13.  Becaufe  of  Vicinage* 
\%.  Ingraft^ 
21.  Stinted  Commons, 
25.  Common  of  EJiovers, 
31.  Common  of  Turbary, 

34.  Common  of  Plfcary,    ^ 

35.  dpportionmefft  of  Common. 


S  38.  /J/^ri^//  ©/"/^^  Zor^/. 
47.  Rights  of  the  Commoners, 
•5 1 .  Approvement  of  Common,' 
71,  Inchfure  of  Common, 

75.  Extingui/hment  of  Common, 

76.  ify  Rcleafe. 

77.  -Sy  fim/jf  ofPoffeJfton. 

86.  Z[jr  Enf'ranchifement  of  Co- 
pyholds 
90.  Common  may  he  revived. 


Nature  of. 


'  Sedlon  I. 

/^OMMON  is  a  right  or  privilege,  which  one  or 
more  perfons  have,  to  take  or  ufe  fome  part  or 
portion  of  that,  whith  another  perfon's  lands,  waters, 
woods,  &f^.  produce.  It  is  a  right  which  commenced 
in  fome  agreement  between  the  lords  and  tenants,  for 
fome  valuable  purpofes;  which,  being  continued  by 
Vide  Tit.  31.  "Wage,  is  good,  though  there  be  no  deed,  or  inftru- 

ment  in  writing,  to  prove  the  original  agreement. 


Common  of 
Pafiure. 


Tit.  I.  f  9. 


§  2.  The  moft  general  and  valuable  kind  of  com- 
mon is  that  of  pafture ;  which  is  a  right  of  feeding 
one's  beads  in  another's   land  :  for,  in  thofe  wafte' 
grounds,  which  are  called  commons,  the  property. of 
the  foil  is  generally  in  the  lord  of  the  manor. 


This 
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This  kind  of  common  is  either  appendant,  appurte* 
nant,  becaufe  of  vicinage^  or  in  grofs. 

» 

§  3.  Common  appendant  is  a  right  annexed  to  the   Appendant, 
pofleflion  of  arable  land ;  by  which  the  owner  of  ^ch 
arable  land  is  indtled  to  feed  his  beads  on  the  waftes. 
of  the  manor. 

The  origin  of  this  fpecies  of  common  is  thus  de- 
fcribed  by  Lord  Coke. — "  When  a  lord  of  a  manor,  1  Inft.  85. 
**  wherein  was  great  wafte  grounds^  did  enfeoff  others  ^  ^^'  ** 
*^  of  fome  parcels  of  arable  land,  the  feoffors  ad  manu" 
**  iendum  fervitium  foca  fhould  have  common  in  the 
**  faid  waftes  of  the  lord,  for  two  caufes ;  ift.  As  in- 
"  cident  to  the  feoffment ;  for  the  feoffee  could  not 
plough  and  manure  his  ground  without  beafts,  and 
they  could  not  be  fuftained  without  pafture ;  and, 
by  confequencei  the  tenant  fhould  have  common  in 
<^  the  waftes  of  the  lord  for  his  beafts,  which  do 
<«  plough  and  manure  his  tenancy,  as  appendant  to  his 
tenancy  ;  and  this  w^  the  beginning  of  common 
appendant.  The  fecond  reafon  was  for  maintenance 
and  advancement  of  agriculture  and  tillage,  which 

**  was  much  favoured  in  law." 

% 

§  4*  Common  appendant  muft  be  time  out  of  mind,   ^  {^^g  ^|^^ 
fo  that  it  cannot  now  be  created :  and  it  is  regularly   39^- 
appendant  to  arable  land  only.    Yet  it  may  be  claimed      j^^    ^-  ^^ 
as  appendant  to  a  manor,  farm,  or  carve  of  land,    ^** 
though  it  contains  pafture,  meadow,  and  wood :  for  it 
will  be  prefumed  to  have  all  been  originally  arable ; 
but  a  prefcription  to  have  common  appendant  to  a 
houfep  meadow,  or  pafture,  is  void. 

§  5.  Commoik 


f4 

Zmerfony/ 

2  Ld.  Raym. 
1015. 
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S  5«  Common  of  pafture  may  be  aj^iendant  tx)  a 
cottage :  for  a  cottage  has  at  lead  a  cartilage  amiexed 
to  it ;  nor  is  it  deemed  in  law  to  be  a  cottage,  unlefs 
thqs  are  fom*  acres  of  land  belonging  to  it. 


2  Infi.  12ZM.       §  ^*  Common  appendant  can  only  be  claimed  for 

fuch  cattle  as  are  neceflary  to  tillage  ;  fuch  as  horfes 
and  oxen  to  plough  the  land,  and  cows  and  fheep  to 
compefter  or  manure  it* 


I  RoH.  Ab. 
397*  8. 

Bennet  t. 

4  Vio.Ab^ 

583- 
WillesR. 

327, 

BeafoQ  T. 

Chcfler,  8 

Term  R.  396. 


Appurtenant. 
I  iniL  122  a. 


1  RoIL  Ab. 
399- 


$  7*  Common  appendant  may,  by  ufage,  be  limited 
to  any  certain  number  of  cattle }  but,  where  there  is 
no  fuch  ufage,  it  is  reilrained  to  cattle  levant  et 
coticbant  upon  the  land,  to  which  the  right  is  ap- 
pendant :  and  the  number  of  cattle,  which  are  allowed 
to  be  levant  et  couchant  on  the  land,  fhall  be  afcer- 
tained  by  the  number  of  cattle,  which  can  be  main- 
tained  on  the  land  during  the  winter. 

5  8.  Common  appurtenant  does  not  arife  from  any 
connexion  of  tenure,  but  mud  be  claimed  by  grant  or 
prefcription,  and  may  be  annexed  to  lands  lying  in 
different  manors  from  thofe,  in  which  it  is  claimed* 
This  fpecies  of  common,  though  frequently  con- 
founded with  common  appendant,  differs  from  it  in 
many  circumftances.  It  may  be  created  by  grant; 
whereas  common  appendant  can  only  arife  from  pre^ 
fcription.  It  may  be  claimed,  as  aimexed  to  any  kind 
of  land }  whereas  common  appendant  can  only  be 
claimed,  on  account  of  ancient  arable  land.  It  may 
be  not  only  for  beads  ufually  commonable,  fuch  as 

borfes. 
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hoifes,   oxen,   and  fheep;   but  likewife  for  goats, 
fwine^  hfc. 

§  9.  The  right  of  this  kind  of  common  is  reftrained 
to  cattle,  ievant  et  couchant  on  the  land  to  which  it  is 
appurtenant :  and  therefore,  if  a  perfon  claims  com-    i  RoH  Ab» 
mon  by  prefcription  for  all  maimer  of  commonable  catde  ^^ 
on  the  land  of  another,  as  belonging  to  a  tenement ; 
this  is  a  void  prefcription,  becaufe  be  doth  not  fay  that   Stmiu  t. 
it  is  for  cattle,  levant  it  couchant  on  the  land.  ^  Mod!  iSc. 

§  10.  It  has  been  determined  in  a  modem  cafe,  that  Sdiokt  ▼« 
common  for  cattle,  levant  et  couchant ^  cannot  be  claim*  ^  T^Rtp. 
ed  by  prefcription  as  appurtenant  to  a  houfe,  without  ^^* 
any  curtilage,  or  land.  And  Mr.  Juftice  Bullet  laid, 
the  only  queftion  was^  what  was  meant  in  former  cafes 
by  the  words  ^^  mefluage"  and  ^^  cottage,'^  annexed 
to  which,  was  the  right  of  common  claimed.  For,  in 
all  of  them,  the  court  faid,  they  would  intend  that 
land  was  included  jtherein :  and,  that  it  was  nectary 
there  ftould  be  fome  land  annexed  to  the  houfe,  was 
clear,  from  confidering  what  was  meant  by  levancy 
and  couchancy :  it  meant  the  poflei&on  of  fuch  land 
as  would  keep  the  cattle  claimed  to  be  commoned  dur- 
ing the  winter ;  and,  as  many  as  the  land  would  main- 
tain during  the  winter,  fb  many  Ihould  be  faid  to  be 
levant  et  couchant. 

§  II.  Perfons,  'entided  to  common  appendant  or   >  Roll.  AU 
appurtenant,  cannot,  in  general,  ufe  the  common  but  ^^  * 
with  their  own  cattle.    If,  however,  they  take  the  cattle 
of  a  ftranger,  and  keep  them  on  their  own  land,  being 

13  there 
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there  levant  et  ceuchantt  they  may  ufe  the  common 

» 

with  fuch  cattle :  for  they  have  a  fpecial  property  ia 
them* 

§  12.  Common,  appendant  or  appurtenant  for  a!I 
Drury  t.  beafts  levant  et  eoucbant^  cannot  be  granted  over ;  but 
Cro.  Jac.  14.  common,  appurtenant  for  a  limited  number  of  beafts, 
W.  Jonci,  naay  be  granted  over :  and  it  is  faid,  that,  in  a  cafe  of 
5-^^'  this  kind,  the  commoner  may  grant  over  part  of  the 

right  of  common,  and  referve  the  reft  to  himfelf. 

B^caufeof  S^'3*  Common,  becaufe  of  vicinage^  is,  where  the 

Vianag€,        inhabitants  of  two  townfliips,  which  lie  contiguous  to 

each  other,  have  ufually  intercommoned  with  one  an* 

I  Ittft.  122  a,  other ;  the  beafts  of  the  one  ftraying  mutually  into  the 

other's  fields,  without  any  moleftation  from  either. 
This  fpecies  of  common  is,  in  faft,  only  a  permiflive 
right,  intended  to  excufe  what,  in  ftriftnefs,  is  a  tref- 
pafs  in  both,  and  to  prevent  a  multiplicity  of  fuits.    It 

II  Mod.  72.     ^'^^  ^^y  ^^^  between  two  townfhips,  or  manors,  ad* 

joining  one  another,  and  not  where  there  is  intermediate 
land. 

4lcp.  ^8  a.        S  '4*  Common,  becaufe  of  vicinage,  is  not  common 

appendant ;  but,  inafmuch  as  it  ought  to  be  by  pre- 
scription^ from  time  immemorial,  as  common  appen-i 
dant  ought,  it  is,  in  this  refpe&,  refembled  to  common 
appendant. 

ilnft.  122  a.       §  i5»  This  right  of  common  docs  not  authorize  an 

inhabitant  of  one  townfhip,  or  manor,  to  put  his  cattle 
upon  the  walles  of  the  other  townfhip  or  manor ;  but 

be 


W  muft  put  them  uppn  the  wafles  of  his  own  towil(hi[i 
er  manor^  from  ivhence  they  may  efcape  into  the  waftes 
of  the  other. 

5  1 6.  Common,  beciufe  of  vicinage,  can  only  be  Corbet^tCare, 
nfed  by  cattle,  levant  et  coucbant  on  the  lands»  to  which  '  *^'P*  *• 
fuch  right  of  common  is  annexed :  and,  if  the  corn* 
sions  of  tho  towns  of  A.  and  B.  are  adjoining,  and 
there  are  50  acres  of  common  in  the  town  of  A.  and 
1 00  acres  in  the  town  of  jff ,  the  inhabitants  of  the 
tewn  o(  A.  cannot  put  more  cattle  on  their  common 
than  it  will  feedt  without  any  refped  to  the  extent  of 
the  comnioh  in  the  town  of  B.  nee  e  converfo. 

§17.  Lord  Coke  fays,  that,  in  the  cafe  of  common    ^  j^fj^ , ^^  ^ 
pur  caiffe  de  vicinage^  one  may  inclofe  againil  the  other : 
aii4,  in  2j^  £//2.,   it  was  refblved,  that,  where  two   g^j^j^  ^ 


4  Rep.  38  5. 


lords  of  two  feveral  manors  had  two  Waftes,  adjoining  How 
parcels  of  their  manors,  without  inclofur^,  but  the 
bounds  of  each  were  Hvell  khown;  in  which  wafles, 
the  tenants  of  each  manor  had  reciprocally  common 
for  caufe  of  vicinage,  one  might  inclofe  againft  the 
other. 

518.  Common  lii  gfofs  is  a  right,  which  muft  be   Iq  Grofs. 
claimed  by  deed  or  prefcription,  and  has  no  relation  to 
llnd,  but  is  annexed  to  a  man's  perfon.    It  may  be 
either  for  a  certain,  or  for  an  indefinite,  number  of 
cattle. 

S  19.  Neither  common  appendant,  nor  common   iRoH.  Ab. 
appurtenant,  for  cattle  which  are  levant  and  couchant,   40^1  3. 
Voi^^  III,  H  can 


i» 
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can  be  turned  mto  common  in  gro&  But  i 
appurtenant^  for  a  limited  number  <if  cattle^  may  b^ 
granted  over  ;  auid,  by  fucfa  grant,  becomes  commas 
ingrofe. 


r  RoH  Ab. 


%  7,0.  Where  a  perfon  has  a  common  in  grofs,  either 
for  a  certain,  or  for  an  indefinke  number  of  cattle, 
he  may  put  in  the  cattle  of  a  ftraiBg^,  and  ufe  the 
common  vrhh  them. 


noni* 

I  Roll.  Ab. 

397- 


§  21.  In  many  caies,  the  right  to  common  of  paT- 
ture  is  confined  to  a  particular  part  of  the  year  only  f 
as  from  Michaelmas  to  Lady  Day }  in  which  cafe,  it  i9 
called  a  Stinted  Common^ 


Hawket  t. 
MolyneuXf 
f  Lton.73. 


r  Roll  At. 


§  22.  In  a  cale  where  a  man  prefcribed  to  have 
common  appendant,  viz.  if  the  land  was  fown  by  con- 
fent  of  the  commoner,  then  be  was  to  have  no  conv- 
mon  till  the  com  was  cut,  and  then  to  have  common 
again  till  the  hnd  was  fown  by  the  like  confent  of 
the  comiQMier ;  it  was  objefked,  that  this  ptelcription 
vp^  againft  common  right ;  for  it  was  to  prevent  a  man 
^om  fowing  his  own  land  without  the  leave  of  another*. 
But  the  whole  court  held  the  prefcription  good ;  for 
die  owner  of  the  land  cannot  plough  and  fow  it,  whefe 
another  faas  the  benefit  of  common ;  but,  in  this  cafe, 
both  parties  had  a  benefit,  for  each  of  them  had  a 
qualified  interefl  in  the  land. 

§  23.  A  perfon  may  have  a  right  of  common  in  a 
meadow,  after  the  hay  is  carried,  till  Candlemas  i  otp 


to  common  in  a  pafture  from  the  feaft  of  St.  Augu/itii 
till  Jll  Saints. 

%  24.  By  the  ftatute  13  Geo.  %.  c.  %t.  (.  16,  tj; 
1 8.  it  is  enaded^  that  afleffmenu  may  be  mad6  for  the 
improvement  of  fuch  commons,  and  that  the  time  of 
opening  and  (hutting  them  niay  be  varied  by  the  major 
part,  in  number  and  value,  of  the  owners  and  occu<^ 
piers  of  fuch  common,  with  the  cdnfent  of  the  lord  or 
lady  of  the  manoh  And  commons,  which  were  for« 
merly  open  during  th^  whole  year,  may  be  flnit  and 
unftocked  for  a  time,  referving  a  ptorticAi  for  ibch  of 
the  commoners  as  maly  diiSant. 

525.  Common  of  eftovers  is  a  right  of  taking  ne«  Common  ot 
ceflary  houfcbote,  ploughbote,  and  hedgetx>te,  in  an*  ^^^"^^ 
other  perfon^s  woods  or  hedges ^  without  waitmg  for 
any  affignment  thereof. , 

We  have  feen^  that  every  tenant  for  life  ot  years  Tit.  3.  r.  i6« 
has  a  liberty  ,of  this  kind,  of  common  right  in  th^ 
lands  which  he  holds^  vrithcfut  any  ezprefs  pto^oli  Floi^  iiu 
of  the  parties :  but  this  right  may  alfo  be  appendant 
or  appurtenant  to  a  meffuage  cfr  dwelling-hdtile,  bf 
^efcriptkm,  or  by  grant,  to  be  exerdfed  in  lands  not 
occupied  by  the  tenant  of  the  hoilfe :  as>  if  a  main  grants 
eilovers  to  another  for  the  repair  of  a  certain  houfe; 
this  right  becomes  appurtenant  to  that  houfe ;  fo  that, 
whoever  afterwards  acquires  it^  (hall  have  fuch  com^ 
mon  of  eftovers. 

H  ft  §  225.  A  perfdn 


7 
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Arundel  ¥•  §  a6.  A  perfon  prefcribed  to  have  eftovers  for  re- 

Cro.  Jac.  %s*  P2^"^g  houfes,  or  for  building  new  houfcs  on  the 

land :  it  was  alleged,  that  the  cuftom  was  unreafon- 
ablc  to  take  eftovers  for  the  building  of  new  houfcs : 
all  the  court,  except  Williams^  held  it  to  be  a  good 
prefcription,  for  one  might  grant  fuch  eftovers  at  that 
day.  Williams  held  the  prefcription  bad,  as  it  ought 
only  to  be  for  repair  of  ancient  houfes. 

5  Rep.  25  <f.     .  §  27.  Where  a  perfon  has  common  of  eftovers  in  % 

certain  wood  0f  another,  by  view  and  delivery  of  the 
awner's  baili£f ;  if  he  take  eftovers  without  fuch  view 
and  delivery,  he  is  a  trefpafler,  although  he  takes  leis 
than  he  was  entitled  to. 

4  Rcp<  87  a.         S  ^^*  Where  a  perfon  has   common  of  eftovers, 

either  by  grant  or  prefcription,  annexed  to  his  houfe, 
although  he  alters  the  rooms  and  chambers,  or  builds 
new  chimnies,  or  adds  to  the  houfe,  yet  the  prefcrip- 
tion continues  :  but  he  cannot  employ  any  of  the  efto- 
vers in  the  parts  newly  added.    . 

Cto.  ^z.  S  ^9*  Where  a  perfon  has  common  of  eftovers,  and 

Cro!  Tac.256.   ^^  ownet  of  the  foil  cuts  down,  part  of  the  wood,  the 

perfon  entitled  to  eftovers  cannot  take  any  part  of  the 
timber  tEus  cut  down,  but  muft  take  his  eftovers  out 
of  the  rofidueii 

Plowd.  381.  -  S  30*  Where  a  perfon  has  common  of  eftovers  ap- 
purtenant to  a  houfe,  and  he  grants  the  eftovers  to  an- 
other, referving  the  houfe  to  himfelf ;  or,  the  houfe  to 
another,  referving  the  eftgvers  to  himfelf,  the  eftovers 

flxaU 
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ftall  not  be  thereby  fevered  from  the  houfe ;  bccaufe 
they  muft  be  fpent  on  the  houfe. 

531.  Common  of  turbary  is  a  right  to  dig  turf  upoa  Common  of 
anodier's  land,  or  upon  the  lord's  vrafle.    This  kind    .  Rcp!^V  «• 
of  common  can  only  be  appendant  to  a  houfe,  and  not 
to  land :  for  turfs  are  to  be  burned  in  a  houfe ;  nor 
can  it  extend  to  a  right  to  dig  turf  for  fal^. 

§  32.  In  an  adion  of  trefpafs  quare  claufum  /regit %   Valentine  ▼• 
et folum fodit^  the  defendant  juftified  that  he  and  his   ^ly^^At, 
anceftors,  and  all  thofe,  whofe  eflate  he  had  in  a  cer-i 
tarn  cottage,  had  ufed  to  have  common  of  turbary  to 
dig  and  fell  ad  libitum^   as  belonging  to  the.  faid 
cottage. 

It  was  adjudged,  that  this  was  a  bad  plea ;  fuch  a 
right  of  common  being  repugnant  in  itfelf :  for  axom- 
mon,  appertaining  to  a  houfe,  ought  to  be  fpent  in  the 
houfe,  and  not  fold  abroad  j  and  judgment  was  given 
accordingly. 

S  33.  Where  common  of  turbary  is  appurtenant^to   Splmfiv.      ; 
a  houfe,  jt  will  pals  by  a  gr^t  of  fugh  houfe,  ctm  ^^^^[^^ 
fertineniiU. 

S  34.  Common  of  pifc?iry  is  a  right  to  fifh  in  th«   Common  of 
foil  of  another,  or  in  a  river  runnine  through  an-   Pi^ary. 

1  Inft.  122  4. 

Other's  land.      And  Lord  Coke  fays,  that  communia  n.j. 
pifcbaria  dpes  not  exclude  the  owner  of  the  foil  from   ^^^  ^^^  *  ^^^ 
^hing. 

H  3  %ZS^  ConiP 


Apportion-  $  jj.  Copmoa  of  pafture^  ixrhether  appendant  of 

roon!  ^     "**  appurtenant,  may  be  apportipned  upon  the  alienation 
Anon,  Ho}),     of  the  land,  to  which  fuch  conunon  belopRs. 

Wild's  Cafe,        §3^*  WyotWyld,  being  feifcd  of  a  mcfTuagc  and  40 
?  RfP*  78.      iip^es  of  land  at  Crojdm^  to  vhich  a  right  of  common 

^pafturewas  appurtenant  qn  900  apres  pf  land  a( 
Norwood  for  all  commonable  cattle,  levant  and  couch- 
^t  on  the  faid  mefluage  and  40  acres  of  land,  enfeoffed 
yohn  fTfod  of  five  acres  thereof.  The  queftion  was, 
whether  Woocfvns  entitled  to  cpimnon  appurtenant  to 
his  five  acres :  and  it  was  reiblved  that  he  was ;  and 
fhat  the  alienation  of  part  of  the  Is^nd  fhould  not  deftro]^ 
the  right  of  common^  dthcr  of  the  alienor  or  alienee, 
but  each  fhall  retail  a  right  of  common  propprtione(| 
to  their  eftates* 

So,  if  aperloQ,  leaving  a  right  of  common  appur* 
fenant  to  his  land,  leafes  part  of  the  land  to  anodier, 
the  leflbr  ihall  have  common  for  beafts  levant  and 
couchant  on  the  land  leafed. 

« 

iltt|^  i«4*.       S  37*  Commpn  pf  eftov^rs  pr  pifcaiy  cannot  be 

sipportioned ;  and,  therrfore.  Lord  Ccic  fays,  that  if 
a  perfon  has  houfe-bote,  hay-bpte,  Ssfr.  appendant  to 
his  freehold,  they  are  fo  entire,  that  they  (hall  not  be 
divided. 

RIchts  of  5  38»  W^th  rcfpca  to  the  feveral  right?  of  the  lord 

i\i$  Lord.        and  of  the  conmioners  in  the  common,  it  is  held,  that 

the  lord  of  the  nuuior  or  owner  of  the  foil,  in  which 
t]i^  is  a  right  of  common,  has  thje  freehold  and  in- 

|icrit?«icc 
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iKritanoc  of  the  land ;  and  the  ,conunoner  has  only  a 
Ipecial  4nd  limited  intereft  in  the  foil,  amountiag  only 
CO  a  right,  to  feed  his  cattle,  cut  timber,  dig  turf,  &!c. 
iait* 

§  39,  Lord  Coke  lay^  diat,  if  a  man  claim  by  pre-   1  init  us  «. 
kription  any  manner  of  common  in  another  man's  land, 
and  thac  the  owner  of  the  land  ihail  be  excluded  to 
have  pafture,  eftorers,  or  the  like,  this  is  a  prefcrip- 
don  or  cuftom  agaioA  law,  to  exclude  the  owner  of 
die  ibil :  fi>r  it  is  againil  the  nature  of  the  word  com- 
mon ;  and  it  was  implied  ia  die  firft  grant,  Aat  the 
owner  of  the  foil  fliould  take  his  reafonable  profit 
there.    But  a  man  may  prelcribe  or  allege  a  cuftom  2  Roll.  Ak 
to  have  and  ciqoyjilam  vejiutam  from  fuch  a  day  till  '^* 
fych  a  day,  and  hereby  the  owner  of  the  ibil  fhall  be 
/Excluded  to  pafture  or  feed  there ;  and  fo  he  may  hav« 
pparacem  f^nram^  and  exclude  the  owner  ef  the  fofl 
from  feeding  there. 

S  4a  ki  a  cafe  which  aroTe  m  13  Cba.  2.  it  was  HoflcuuT. 
veiblTed^  that  the  copyholders  of  a  manor  may  hare  ^^^  ^^^ 
Ac  fole  and  fereral  pafture  for  the  whole  year  in  thfc  Vide 
lefd's  £»!,  as  beloHgiftg  to  thek  cuftontiary  tencmdifs :  j^^  /,"    '  ^^^* 
for  ;his  does  not  exclude  the  lord  from  al)  the  profits 
of  the  laad^  as  he  is  entided  to  the  mines,  quarries 
and  trees. 


S  4«*  It  is  laid  down  by  Mr.  Joftice  Buikry  diat  s'T^a  ^^ 

wbere  there  are  two  difiki&  rights  ckumed  by  diffdrent 
parties,  which  eacrcach  on  each  other  in  the  en^oyw 

umit  of  ihcm,  &e  ^leOion  is,  which  of  the  two  rigto 

li4  is 


I 


ip4 
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!s  fubfervient  to  the  other.  It  may  be  either  the  lord*§ 
right  which  is  fubfervient  to  the  commoners,  or  the 
fiommoners  which  is  fubfervient  to  the  lord's.  In  ge- 
neral, the  lord's  is  the  fuperior  right;  becaufe  the 
property  of  the  foil  is  in  him :  but,  if  the  cuftom  fliew, 
that  it  is  fubfervient  to  the  commoners,  then  he  can- 
not  ufe  the  common  beyond  that  extent* 


Sfptth  ▼>• 
Fevercll, 
a  Mod.  6. 


§  42,  The  lord,  by  prcfcription,  may  agift  the 
cattle  of  a  ftranmr  on  the  common,  but  not  otherwife. 
^And«  in  a  modern  cafe,  it  feems  to  have  been  held, 
that  a  licence  from  the  lord  to  a  ftranger  j  to  put  his 
cattle  upon  the  common,  is  good ;  provided  there  be 
fuf&cient  common  left  for  the  commoners. 


Battfoo  ^ 

Green» 

jf  Tcr:(ii  Rep. 


§  43.  A  lord  of  a  manor  may  dig  clay  pits  on  the 
common,  or  empower  others  tp  do  fo,  without  leaving 
fufficicnt  herbage  for  the  commoners,  if  fuch  a  right 
has  alws^s  been  exerdfed  by  the  lord. 

%  44.  A  commoner  brought  an  aftion  againfl  the 
leflees  of  the  lord,  for  digging  day  upon  the  common. 
It  appeared, .  that  the  herbage  of  the  common  was  in 
many  places  deftroyed  by  this  prance ;  but  it  alfo  ap-^ 
peare^l,  that  clay  had  been  dug  by  the  lord  on  the 
common  for  70  years  preceding,  and  had  been  fold  by 
him  during  that  time. 


The  jury  found  a  verdiA  for  the  plainti^;  but  a  new 
trial  was  granted :  and  Lord  Kenyon  obferved,  that  the 
pnly  queilion  was,  whether  the  evidence  fupported  the 
Yerdid  for  tjie  plaintiff^  ^d  he  wiis  9learly  pf  o{Hnion 

that 
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that  it  did  not.  It  appeared,  that  a  few  acres  of  the 
eommon  had  been  rendered  unprodudive  to  the  com- 
psoncir ;  but  the  right  of  digging  for  clay  in  the  com- 
mon was  inconteftably  proved  to  have  exiiled  at  all 
times  in  the  lord ;  and  no  witnefs  had  dated  in  what 
refpe£t  this  right  had  been  more  exerdfed  latterly  than 
formerly.  That  fuch  a  right,  as  the  lord  had  here 
exerdfed,  might  exift  in  point]  of  law,  could  not  be 
doubted :  for,  if  the  lord  had  always  dug  on  the  com? 
jnon,  and  taken  what  clay  he  pleafed,  without  inter* 
ruption  or  complaint,  (and  nothing  appeared  to  Ihew 
that  this  right  was  limited  to  any  particular  extent), 
there  was  no  pretence  for  fubjeding  him,  or  thofe 
who  claimed  under  him,  to  fuch  an  aQion ;  although 
the  conunoners  had  been  abridged  of  their  enjoyment 
of  fbme  part  of  the  common* 


T. 


Palmer, 


5  45.  On  an  application  to  the  Court  of  Chancery 
by  the  tenants  of  a  manor,  for  an  injundion  [againft  5vF^Ab.7 
the  leflee  of  the  manor  to  (lay  his  digging  of  brick- 
earth,  and  making  bricks  on  the  common;  Lord 
Chancellor  Kingj  affifted  by  Sir  Jo/epb  Jekyll^  denied 
the  motion ;  for  that  the  lord  was,  of  common  right, 
entitled  to  the  foil  of  the  wafte,  and  the  tenants  had 
only  a  right  to  take  the  herbage  by  the  mouth  of  their 
cattle.  That  the  lord  has  a  right  to  open  mines  in 
the  wafte  of  a  manor,  and  why  not  to  dig  brick-earth  ? 
efpedally,  where  the  bricks  were  made  for  one  of  the 
tenants  of  the  manor,  and  to  be  employed  in  building 
upon  the  manor. 

« 

5  46.  Vk^ 


to6 

Folkird  T* 
Hcmmettt 
5  Term  Rep. 
417.11. 
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5  46,  The  lord,  may^  with  the  confent  of  the 
homage^  grant  part  of  the  foil  of  the  common  for 
building;  if  fiich  fright  has  been  ijnmemonally  ex« 
ercifed* 


Kightftof  the 
Cpninoiierf. 


f  Ron.  Ab. 
406. 


§  47,  With  refpe£l  to  the  rights  of  commoners  in 
cafes  of  common  of  pafture,  it  is  fettled)  that  they  have 
nothing  to  do  with  the  foil^  but  only  a  right  to.  take 
the  grafs  with  the  mouths  of  their  cattle ;  and,  there* 
fore^  it  has  been  held»  that  a  commoner  cannot  make 
a  trench  or  <Utch  on  the  common^  to  let  off  the  water, 
unlets  there  is  a  cuftom  to  authorize  him* 


BeUcw  ▼• 
Langdofit 
Cro.  Elis. 
476. 


S  48.  Rabbits  are  beafts  of  warren,  which  a  com- 
moner cannot  juftify  killing  or  driving  away,  for  they 
are  not  vermin :  and,  therefore,  the  keeping  of  them  by 
the  owner  of  the  foil  is  lawfuL 


HadefdoA  v. 
GryiTell* 
CfoJ^c.  1951 


S  49.  If  the  lord  makes  rabbit  burrows  in  the  com« 
mon,  and  (lores  them  with  rabbits,  the  comfltonefs 
cannot  juftify  killing  them  ;  for  a  commoner  has  no* 
thing  to  do  with  the  land,  but  to  put  in  his  cattle  } 
and  he  may  not  meddle  with  any  thing  of  the  lord'^ 
there. 


Cooper  ▼. 
MarihaU, 
1  Burr.  %S9* 


%  jfo^  A  oommoner  cannot  fill  up  rabbit  burrows^ 
made  by  the  )ord  in  the  common ;  but,  if  his  righa 
9n  injured  by  them,  hif  remedy  is  ^y  diS^fnu 


Apptovefliefit 
•f  Comnon, 
S InH. 85. 


Ssi- 


notai 


By  the  common  law,  a  lord  of  a  manor  could 
^  {umfelf,  b^  inclof^r^  pr  ptherwife. 
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pay  part  of  hi$  vaftes^  in  which  his  tenants  had  for<* 
merly  enjoyed  any  right  of  common;  becaufc  the 
common  ifltied  out  of  the  whole  wafte»  and  ertry  part 
thereof. 

g  52.  This  inconvenience  produced,  an  article  in 
the  fiatute  oi  Merton^  20  Hen*  3.  c.  4.  by  which  it 
vras  enaded,  that,  when  any  of  the  tenants  of  a  manor 
brought  an  affize  of  novel  difieifin  for  their  common  of 
pafture,  and  it  was  therein  recognized  by  the  juftices, 

m 

that  they  had  as  much  pafture  as  fufficed  to  their  tene* 
fnents,  and  that  they  had  free  egrefs  and  regrels  from 
their  tenements  unto  the  pafture,  they  ihould  be  con* 
Rented  therewith ;  and  they^  of  whom  it  was  complain* 
edy  ihould  go  quit  of  as  much  as  they  had  made  their 
profit  of  their  lands»  wailes,  woods,  and  paftures« 
Andy  if  they  alleged  that  they  had  not  fufficient  pafture 
pr  fufficient  ingrefs  and  egrefs  according  to  their  hold, 
then  the  truth  thereof  was  to  be  enquired  into  by  affize : 
and  if  it  was  found  as  alleged^  then  they  were  to  re* 
paver  their  feifin  by  view  of  the  inquell ;  and  the  di& 
feifors  were  to  be  amerced  as  in  other  cafes« 

%  53»  This  fia^ute  extended  only  to  common  appen-  4  luff.  472. 
4ant ;  but  by  the  ftatute  of  Wejimnfier  2.  c  46.  it  is 
ena£tedy  that  the  ftatute  of  Merton  fhall  bind  neighp 
^urs,  and  fuch  at  claim  common  of  paflure  appurte* 
tBot  to  their  tenements,  but  not  fuch  as  claim  cpm* 
jnon  by  fyedal  grant  or  feoffinent  for  a  certain  number 
or  otherwife^ 

S  54.  i^^A 


lot  Title  XXni.     Common.     §  54 — ^y, 

3  loft.  474.  5  54-  Lord  Coke  obferves,  that  the  word  vicinus  in 

this  ad  is  taken  for  a  neighbour,  though  he  dwell  in 
another  town,  fo  the  towns  and  commons  be  adjoining 
to  each  other.  And,  if  the  lord  hath  the  common  in 
the  tenant's  ground,  the  tenant  may  approve  within 
this  a£l ;  for  there  the  lord  is  vicinus. 

• 
§  55.  This  ftatute  alfo  provides  that,  by  occafion  of 
windmills,  flieep-cotes,  dairies,  enlarging  of  a  court, 
ncceffary  curtilage,  none  fhall  be  grieved  by  affize  of 
novel  difleHm  for  common  of  pafture. 

« 

%  Ink.  476.  §  5^'  l^oxfl  Coke  obferves,  that,  by  this  claufe,  five 

kinds  of  imprayement  are  ^xpreflTed,  that  may  be  done 
between  lord  and  tenant,  and  neighbour  and  neighbour, 
without  leaving  fufEcient  common  to  thofe  who  had 
It :  any  thing  in  this  ftatute,  or  in  the  ftatute  of  Merton 
to  the  contrary ;  and  that  thefe  five  are  put  for  ex- 
amples, for  the  lord  may^  ered  a  houfe  for  the  dwel- 
ling pf  a  beaft-keeper  to  take  ^are  of  the  beafts,  as 
well  of  the  lord  as  of  the  commoners,  and  yet  it  is  not 
within  the  letter  of  this  law, 

J.  §  57.  His  Lordfhip  farther  obferves,  on  the  word 

•*  neceffary,"  that  it  fhall  not  be  taken  according  to 
the  quantity  of  the  freehold  he  hath  there,  but  accord- 
ing to  his  perfon,  eftate,  or  degree,  and  for  his  necef- 
fary  dwelling  and  abode.  For  if  he  have  no  freehold 
in  that  town,  but  his  houfe  only,  yet  may  he  make  a 
peceCary  enlargement  of  his  curtilage. 

S  58'  ^ 
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5  58.  In  a  fubfequent  cafe^  it  was  held,  that  the  NeWl  ▼. 
lord  cannot  ered  a  houfe  within  the  flatute  of  MertoHj  sid.  79.  ' 
unlefs  it  be  for  his  own  habitation  or  his  fliepherds : 
and  he  muft  allege,  that  he  built  it  for  ofte  of  thefe 
purpofes ;  for,  otherwife,  he  may  build  a  great  houfe 
to  let  to  a  nobleman>  which  may  require  a  greater  cur- 
tilage than  the  lord  or  his  herdfman. 

§  59.  Lord  Coke  obferves,  that  throughout  all  the   2  Inft.  87. 
fiatute  of  Merton,  the  words  are  pajlura  et  communia 
pajlura  \  fo  that  it  does  not  extend  to  common  of  pif- 
cary,  turbary,   or  cftovers,   or  the  like:    and,  in  a   Dubcrkyv. 
modem  cafe,  it  was  held  that  the  lord  has  no  right   r!^39  *   ^^ 
under  the  ftatute  of  Merton  to  inclofe  and  approve  the 
waftes  of  a  manor,  where  the  tenants  have  a  right  to 
<Ug  gravel  on  the  wafte,  or  to  take  eftovers  there. 

S  60.  By  the  ftatute  3  and  4  Edw.  6  c.  3.,  the  fta- 
tutes  of  Merton  and  Wejimin/ler  are  confirmed  :  and  it 
is  further  enadied,  that  where  judgment  is  given  for  the 
plaintiflFs,  in  an  alSze  upon  any  Branch  of  the  faid  fta- 
tutes  of  Merton  and  Weftminfter  a*,  the  court  fcall 
award  treble  damages. 

S  61.  It  was  formerly  doubted,  whether,  in  the  cafe  Anon.4. 
of  common  appurtenant  without  number,  the  lord  ^'^*^"-  4^'" 
might  approve :  for,  not  being  admeafurable,  it  was 
not  approveablej  becaufe,'the  common  being  without 
number,  fufEciency  could  not  be  proved.  Dyer  and 
Manwood  held  that,  although  the  common  were  with- 
out  number,  yet  it  might  be  reduced  to  a  certainty, 
bcmg  by  prefcription :  as  the  number  of  cattle,  which 

I  a  the 


xia 


Ftwcett  y< 
Strickland* 
Com.  Rep. 

577- 

^  T*enn  Repi 

747- 
Ante  §  59* 


sTermR. 
391,  39a  n. 
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the  bed  and  moft'  fubftanti^  tenant  of  the  fiud  te&e« 
ment  at  any  time  vithin  the  memory  of  man  had  kept 
upon  the  wa(le«  And  then  the  lord  .might  approWp 
leaving  fufficient  common  accordmg  to  fuch  rate« 

5  62.  It  is  laid  down  by  Lord  Chief  Juftice  Willetf^ 
and  the  other  judges  of  the  court  of  common  pleas, 
that,  although  a  lord  of  a  manor  cannot,  by  virtue  of 
the  ftatute  of  Merton^  inclofe  and  approve  againft  com- 
mon of  turbary ;  yet,  that  where  there  is  common  of 
paitwe  and  common  of  turbary  in  the  fame  wafte^ 
the  common  of  turbary  will  not  hinder  the  lord  from 
incloiing  againft  the  common  of  paiture ;  for  they  are 
two  diftinft  rights. 

S  63.  Although  the  cuflom  of  a  manor  audioriMi 
the  commoners  to  inclofe  a  part  of  the  wafte  under 
certain  circumftances ;  yet  this  does  not  take  away  the 
lord^s  right  of  approving  under  the  ftatute  of  Merton^ 
provided  he  leave  common  fufficient  for  the  tenants. 


Cfairkfon  t. 
Woodhoufe* 
5  Term  R. 
412  »« 


Skakefpear  v. 
Pcppin, 
^  xcnn  R* 

1^- 


§  64.  |n  a  modem  cafe,  the  court  of  king's  bench 
held,  that  a  cuftom,  authorifing  the  owners  of  ancient 
meflfuages  within  a  manor  to  have  certain  portions  of 
the  common  called  mofs  dales  affigned  to  them  in  fe* 
veralty,  for  digging  turves,  and  after  clearing  them  of 
turves,  to  approve  them,  and  hold  them  in  ieveralty 
difcharged  from  all  right  of  common,  was  good  in 
law. 

§  6$*  Where  commoners  have  fome  other  right  on 
the  oommon,  befide  that  of  pafturc^  as  of  digging 
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fanJ>  &3Vm  the  lord  may,  iM>twithftandi&g,  approve^ 
if  he  leave  fuffident  comnioii  of  pafture,  and  if  fucb 
inolofure  be  no  intem^dqii  to  the  enjoyment  of  the 
other  kind  of  common* 

5  66.  Athough  the  (latutes  of  Merton  and  Weji-   Glover  t. 
vunjlir  fpeak  of  the  lords  of  manors,  as  the  only  per*   3  Term  R. 
fons  enabled  to  approve  of  commons ;  yet  it  has  been  ^^* 
detenmned  in  a  modem  cafe^  that  any  perfon^  who  is 
fdied  in  fee  of  a  wafte  within  a  manor,  may  approve^ 
leaving  a  fuffidency  of  common :  for  otherwife  not 
half  the  waftes  in  the  kingdom  could  be  approved ; 
as  many  of  the  places,  that  are  called  manors,  would   Tit.  i.  j  1%. 
not  be  found  fuch  in  point  of  law,  if  the  matter  were 
firi^Uy  examined.    And  Lord  Kenyan  obferved,  that, 
though  in  the  ftatutes  of  Merton  and  Wejlminjier  2» 
only  the  lord  is  mentioned,  yet  in  thofe  days  there  was 
a  paucity  of  expreilion  in  a£b  of  parliament ;  and  the 
lord  of  the  manor  is  put  as  the  owner  of  the  foil, 
where  they  (land  in  the  fame  predicament :  and  a  con* 
ttary  dedfion  would  be  ruinous  indeed,  and  extremely 
prejudicial  to  the  public. 

S  67.  The  court  of  chancery  will  aflift  and  protect  a 
lord  of  a  manor,  in  approving  a  cominon  under  the 
ftatute  of  Merton. 

S*  68.  There  having  been  an  inclofure  made  out  of  Weekes  r. 
a  common,   and  young  wood  and  timber  growing  ^'vcro  101. 
therom,  and  the  plaintiff  infifting  that  it  was  an  ap- 
provement within  the  ftatutes  of  Merton  and  Wefl* 
mincer  d. ;  the  court  thought  fk  to  continue  the  in^* 
jonfUon,  and  direfted  m  trial  to  be  had  at  the  next 

ai&zes, 
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ai&zes,  vi^hether  fuffident  common  was  left  for  thi 

tenants.  J* 

Arthington  t.        S  69.  The  lord  of  a  manor  having  inclofed  part  of 
^V^^^*%^5     a  common,  and  the  tenants  by  force  throwing  open 

the  inclofures,  brought  his  bill  to  quiet  him  in  potfef- 
(ion ;  furmifing  he  had  only  improved  according  td 
the  flatute  of  Merton^  and  had  left  a  fuffidency  of 
common ;  but  that  fome  of  the  defendants,  although 
they  pretended  to  have  a  right,  were  not  intitled  to 
intercommon  upon  the  wafte  in  queftion. 

Upon  the  hearing,  two  iflues  were  direded  to  be 
tried  at  law :  ift,  as  to  fome  of  the  defendants,  whe- 
ther they  had  a  right  of  common ;  then  2dly,  whether 
there  was  fuffident  common  left,  beyond  what  wa^ 
inclofed.  And  the  injunction  was  continued  in  the 
mean  time,  although  it  was  a  new  inclofure,  and  mad^ 
not  above  two  years  before  the  bill  exhibited* 

V.  5  70*  Upon  a  bill,  brought  in  chancery  by  the 


Palincr^ 


5  Vin.  Ab.  7,   ^ci^2uits  of  a  manor  againft  the  leffee  of  the  lord,,  to 

eftablifh  their  right  of  common  of  paflure,  and  for  an 
injundtion  againft  the  defendant  for  inclofing  part  of 
the  common ;  Lord  C.  Kingy  ailifted  by  Sir  J.  yeykytt^ 
denied  the  motion :  for,  by  the  ftatute  of  Mertan^  thtf 
lord  might  inclofe  part  of  the  wafte,  leaving  fufficient 
common.  That  at  common  law,  in  an-adion  brought 
againft  the  lord,  the  tenant  muft  alledge  in  the  decla* 
ration,  that  there  is  not  fufficient  common  left ;  or  he 
cannpt  maintain  the  adion  :  and,  if  that  ihould  be  the 
cafe,  the  tenants  might  have  thdr  remedy  at  common 

law. 


lawy  and  it  was  too  fixm  for  an  injun&iott  before 
anfwcr* 

5  71.  The  inclofure  of  commons  having^  been  locIoTare  of 
found  te  be  extremely  beneficial  to  the  public,  by  in-  ^^"^^•' 
creaflog  tillage  and  agriculture,  it  was  enaded  by  the 
Aatute  29  Geo.  2.  c>  36.  $  i  •  That  his  Majefty,  hit 
heirs  and  fucceflbrs,  and  all  other  owners  of  waftes^ 
woods,  and  paftures,  wherein  any  perfons  or  bodies 
politic  have  right  of  common  of  pafture,  by  and  with 
the  aflent  of  the  major  part  In  number  and  value  of 
the  owners  and  occupiers  of  the  tenements  to  which 
fuch  right  of  pafture  doth  belong,  and  tcr  and  for  the 
major  part  in  number  and  Value  of  the  owners  and  oc- 
cupiers of  futh  tenements,  by  and  with  the  aflent  of 
the  owner  or  owners  of  the  faid  waftes,  woods,  and 
paftures,  and  to  and  for  any  other  perfon  or  perfons 
or  bodies  politic,  by  and  with  the  aflent  and  grant  of 
the  owner  or  owners  of  fuch  wafles,  woods>  and  paf^ 
tores,  and  the  major  part  in  number  and  value  of  the 
owners  and  occupiers  of  fuch  tenements,  may  inclofe^ 
for  the  growth  and  prefervation  of  timber  and  under* 
wood,  any  part  of  fuch  wades,  woods  and  paftures. 

§  ya.  By  the  flat.  31  Geo.  2.  c«  41*  it  is  provided^ 
that  if  any  recompence  be  agreed  to  be  given  for  fudi 
inclofure,  it  fliall  be  made  to  the  perfons  interefted  in 
the  right  of  common,  in  proportion  to  their  refpe£tive 
interefts }  and  not  to  the  overfeefs  of  the  poor  as  was 
dire&ed  by  the  fecond  fedion  of  the  preceding  ad : 
and  the  powers  given  to  owners  by  that  ad  may  be 
ezercifed  by  tenants  for  life  or  years,  during  their 

Vol,  in^  I  refpedive 
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reJ^fUvc  interefts,  mth  a  provifo  that  nothing  done 
by  them  fhall  have  efied  after  the  determination  of 
their  eftates. 


Extingmfti- 
ment  of 
Common* 


By  Rdcafc. 

Rotheram  t. 
Green  9 
Cro.  £liz. 

593- 

I  Show.  350. 


S  73-  ^y  ^^  ftatute  13  Geo.  3.  <%  81.  S  i5«  Mentis 
of  manors,  with  the  confent  of  three  fourths  of  the 
perfons  having  right  of  common,  are  enabled  to  leafe 
for  four  years^  any  part  of  the  faid  commons,  not  ex- 
ceeding a  twelfth  part  thereof;  and  to  apply  the  rent 
in  draining,  fencing,  or  otherwife  improving  the  re* 
fidue  of  the  faid  waftes. 

§  74*  The  inclofure  of  commons  is  now  ufually 
effeded  by  means  of  private  ads  of  parliament ;  of 
which  an  account  will  be  given  in  a  fubfequent  title. 

§  75.  A  right  of  common  may  be  extinguiihed  by  a 
relcafe,  or  by  unity  of  poffeflion  of  the  land. 

§  76-  With  refpeft  to  a  releafe  of  common,  it  has 
been  determined  that,  if  the  commoner  releafes  part 
of  the  common,  it  will  operate  as  an  extinguifhment. 
of.  the  right  of  common  in  the  whole ;  becaufe  the 
right  of  common  is  entire  throughout  the  whole  land : 
and,  therefore,  a  releafe  of  part  is  a  releafe  of  the 
whole. 


By  Unity  of 
Poffcifion. 


4  Rep.  38  a. 


§  77.  Common  appendant  and  appurtenant  become 
extinguifhed  by  unity  of  the  land,  to  which  the  right 
of  common  is  annexed,  with  the  land  in  which  the 
common  was :  for,  where  a  man  has  as  high  and  per- 
durable an  eltate  in  the  land,  as  in  a  rent  common  or 

other 


4 
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other  profit  ifluiag  out  of  the  fame  Iand»  there  the 
rent  common  and  profit  is  extinft. 

§  78.  In  trefpafs  for  breaking  his  clofein  Jbney^  the   BradftawT. 
defendant  pleaded  that  long  before,  isfc.  one  Brad-   Cro^  EKz. 
^aw  was  feifed  of  the  place  where,  i^c.  in  fee  ;  and   57o- 
that  one  Fuljamb  was  feifed  in  fee  of  a  houfe  and 
twenty  acres  of  land  in  Abney  aforefaid,  and  that  the 
faid  Fuljamb^  and  all  they  whofe  eftate,  ^c.  had  com* 
mon  in  the  faid  place  where  &r. ;  and  that  the  faid 
Fuljavib]  enfeoffed  of  the  faid  tenement  the  faid  Brad'- 
Jbawj  and  that  afterwards  the  faid  Bradjhaw  let  unto 
the  defendant  the  faid  houfe,  and  twenty  acres  of  land» 
with  all  commons^  profits^  and  commodities  thereto  ap^ 
pertaining  or  ufed  with  the  faid  mejfuage  ;  and  thereby 
juftifies  putting  in  his  cattle  to  ufe  the  common,  £5f^. 

It  was  therefore  demurred ;  and  it  was  held  clearly 
that  his  common  was  extinguifhed  by  the  unity  of  pof- 
feffion,  and  could  not  be  revived  again :  and  Gawdy 
}uft.  faid  it  was  the  fame  of  common  appendant, 

§  79,  Where  the  abbot  of  D.  was  feifed  of  a  com-  Nclfon'sCafc, 
mon  out  of  the  abbey  of  S.  as  appurtenant  to  certsdn  *  ^^^*  "*^* 
lands  of  the  abbey  of  D. :  afterwards  both  thofe  abbies 
were  diflblved,  and  the  pofleffion  of  both  were  given 
to  the  king,  to  hold  in  as  ample  a  manner  as  the 
abbots  held  them.  Afterwards,  the  king  grant*ed  the 
lands  of  one  abbey  to  A.  and  of  the  other  abbey  to  B. 
It  was  determined  that  the  words  ^^  in  as  ample  a  man« 
iicr"  &V,  were  to  be  conftnied  according  to  law,  and 

'       I2  no 


xio  fttither;  and  that  the  unkyof  pofTei&oa  in  the 
king  had  eztinguifhed  the  common. 

5  ^^*  '^^  conftitute  fi)ch  an  unity  of  poflefliony  as 
VfSl  eztinguifh  a  right  of  common,  the  perfon  muft 
have  an  eftate  in  the  lands  to  which  the  common  is 
annexed,  and  in  thofe^  where  the  right  of  common 
exifb,  equal  in  duration  and  all  other  circumftances  of 
right* 

Sex  V.  Inha«  $  S'*  "^  ^S^^  ^^  Common  was  appendant  to  certain 
HCTmUiM  tenements,  which  were  parcel  of  the  abbey  of  Sarum^ 
Cartb.  239*  ji^  a  common,  that  was  parcel  of  the  dutchy  of  Corn- 
wall :  Upon  the  diiToIution  of  the  abbey  of  Sarum^ 
thefe  tenements  became  vefled  in  king  Hen.  8.  in  fee ; 
in  whom  the  dutchy  of  Cornwall  was  then  vefted  for 
want  of  a  diike  of  Cornwall*  It  was  refdved  by 
Lord  Chief  Juftice  Holtf  and  the  red  of  the  judges, 
that  this  was  not  fuch  an  unity  of  poflfeilion  as  would 
deftroy  the  right  of  common ;  becaufe  king  Henry  8. 
had  not  as  perdurable  an  eftate  in  the  one  as  in  the 
other.  For,  in  the  dutchy  of  Cornwall  the  king  ^ad 
only  a  fee,  determinable  on  the  birth  of  a  duke  of 
Cornwall^  which  was  a  ba£s  fee ;  but,  in  the  tene* 
ments  in  Hermitage^  he  had  a  pure  fee-fimple,  indeter- 
minable jure  corona. 

AnM.  Godb.       S  ^2*  A  parfon  had  common  appendant  to  his  par^ 
^  fonage  in  the  lands  of  an  abbey ;  and  afterwards  the 

abbot  had  the  parfonage  appropriated  to  him  and  his 
fucceffors.  By  fVindham  and  Meade  contra  Dyer^  the 
abbot  had  not  as  perdurable  an  eftate  in  the  one  as  in 

the 
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die  other :  for  the  parfonage  might  be  difappropriaced; 
and  then  the  parfon  would  have  the  common  agaiiu 

S  ^3*  7'  ^'  ^^^^^  fcifed  of  xoo  aqres  of  land^  and  Kimptoa't 
had  common  appurtenant  in  46  acres,  two  of  which   Guidr  <u 
W5cre  in  the  occupation  of  J.  and  the  other  44  of  B.  j  ^^*  *^** 
and  he  purchafed  the  two  acren  in  the  occupation  of 
jt^    It  was  refolved  that  the  whole  right  of  common 
was  exdnfi  by  this  purcfaafe* 

§  84*  Where  the  lord  approves  a  part  of  the  wade.  Dyer  539.  pi, 
and  afterwards  one  of  the  commoners  purchases  the  Cro«£liz.594. 
part  fo  approved,  this  will  not  extingqifh  his  right  of 
common ;  becaufe,  by  the  approvement,  the  land  was 
utterly  difcharged  of  common. 

%  85*  Where  a  perfon,  having  common  appurte-  8  Rep.  79  a. 
Bant,  takes  a  Icafe,  for  life  or  years,  of  part  of  the  ^^^^  '^^** 
land  in  which  he  has  fugh  right  of  common ;  all  his 
common  fliall  be  fufpended  duri&g  the  continuance  of 
fuch  leafe ;  becaufe  it  is  the  folly  of  the  commoner  to 
intermeddle  with  th^  land,  over  which  he  has  the  right 
of  pommon* 

§  86.  Where  a  right  of  common  is  annexed  to  a'  ByEnfran. 

copyhol4  eftate,  and  the  lord  grants  and  confirms  the  ?!*''^7*?i  ^ 

land  to  the  copyholder  and  his  heirs,  4:um  fertinentiisy  Giib.  Ten. 

the  comnion  is  extinguifhed,  becaufe  it  was  annexed  M^rOum  t. 

to  the  cuftomary  eftate ;  which,  being  deftroyed  and  ^"'^^f'i' 

converted  mto  a  freehold,  the  right  of  common  is  ex«  Tit,  io.c.6, 

tinguifiled :  and  the  words  **  cumpertimntiu*'  will  not  Forth  t. 

^ve  the  eSe^  of  continuing  it  i  becaufe  this  right  of  ^^*'^» 

Cro.Jtc.  aju 
15  COmmPA   Moore  66^. 


I 


I         ,  it8  Title  XXm.    Common.     §86—89. 

common  was  not  appurtenant  to  the  freehold  eftate, 
granted  by  the  lord. 

StynTitv.  S  ^7'  Thi^  doftrine,  however,  appears  not  to  be 

^^^^^'  allowed  in  equity :  for,  where  the  lord  of  a  manor  en- 

2  Vern.  250.  n      y  »  ^ 

franchifed  a  copyhold,  with  all  common  thereto 
belonging  or  appertaining,  and  afterwards  bought  in 
all  the  copyholds,  and  then  difputed  the  right  of  com- 
mon with  the  copyholder  he  had  enfranchifed,  and  at 
law  recovered  againfl:  the  plaintiff,  becaufe  the  pre- 
fcription  of  common  to  the  copyhold  was  deftroyed 
by  the  enfranchifement ;  and  the  grant  of  the  copy- 
hold, with  the  conmion  thereto  belonging,  gave  no 
right  of  common;  becaufe,  when  enfranchifed,  no 
common  in  point  of  law  belonged  to  it :  The  court 
decreed,  that  the  plaintiff  fhould  hold  and  enjoy 
againfl  the  defendant  the  fame  right  of  common, 

r 

which  belonged  to  the  copyhold,  and  cofls. 

I  Salk.  366.         S  ^3*   ^^^»  where  a  copyholder  claims  common 
6  Mod.  2Q.      Q^t  Qf  ii^Q  manor,  it  belongs  to  the  land  and  not  to 

the  eftate  in  the  land  :  and,  therefore,  an  enfranchife- 
ment  of  the  copyhold  will  not  extinguifh  the  common. 

5  89.  So,  if  a  copyholder  of  one  manor  has  com- 
mon  in  the  wafles  of  another  manor,  he  mufl  prefcribe 
in  the  name  of  his  lord,  and  fay  thatjhe  lord  of  the 
manor,  whereof  he  is  copyholder,  ufed  time  out  of 
mind  to  have  common  for  him  and  his  copyholders  : 
and  there  enfranchifem^it  of  copyhold  does  not  extin- 
guifh the  common ;  for  it  is  a  derivative  right,  which 
the  copyholder  has :  and  fo,  if  it  be  taken  as  append- 
ant to  land,  enfranchifement  will  not  extinguifh  it. 

§  90.  A  common. 


TMle  XXIIL    Cwimon^    $  9o-^4«  \ 

%  90.  A  common,  which  has  been  eztinguiflied  hj  Commoo  ma] 
unity  of  pofleflion,  may  be  revived  by  a  new  grant.  "^^ 

§  91.  Thus,  in  the  cafe  of  Bradjbaw  v.  Eyre^  the  Antct  L  7!. 
jcourt  held,  that  the  words  of  the  leafe  *^  all  conmions, 
''  profits,  &fc*  occupied  or  ufed  with  the  faid  met 
."  fuage,**  &f  c.  operated  as  a  grant  of  a  new  right  of 
common  for  the  time :  for,  although  it  was  not  com* 
mon  in  the  purchafer's  hands,  yet  it  was  quaji  common^ 
ufed  therewith ;  and,  though  not  the  fame  common, 
as  was  ufed  before,  yet  it  was  the  like  common. 

§  92.  Where  common  appurtenant  to  amefluage,   Sandytv. 

01  iff 
was  extinguifhed  by  unity  of  poflefBon  in  the  lord's   Mo.  '467. 

hands ;  it  was  held,  that  a  grant  by  the  lord  of  the 

mefluage  with  all  common  appurtenant  did  not  pafs 

the  common  extind; ;    but,  that  a  grant  of  all  com*   Giymet  ni 

mons,  ufually  occupied  with  the  faid  mefluage,  would    n^^?^' 

have  pafled  fych  common  as  the  firft  was.  2  BrownLsaa; 

S  93-  Where  a  copyhold  mefluage,  to  which  com-   Worlcdgc  ▼. 

,        KingfweUy 

mon  m  the  lord  s  dememes  belonged,,  eicheated  to  the   Cro.Eliz.794; 
lord ;  who  granted  it  with  all  commons  thereto  belong- 
ing,  or  ufed  therewith:  It  was  adjudged,  that  this 
enured  as  a  new  grant  of  the  common. 

%  94.    Where  a   perfon  had    conunon  in   grofs,  Sawyei't 
which  was  derived  from  the  abbot  of  W.  and  was  de-  w.Jonttilf; 
ilroyed  by  unity  of   pofleflion  in  the  crown,    with 
the  lands  in  which  the  common  was ;  and  the  crown 
granted  the  lands,  to  which  the  conunon  belonged, 
with  the  words  iotj  fanta^  talia^  libertaUSf  frivilegiaj 

1 4  et 
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tifrwchif  &r.  qM  \fc.  altqm  &V«  It  ms  refohedy 
that,  being  common  in  groft,  it  was  not  reviyed :  for, 
in  that  cafe,  every  perfon,  who  had  any  part  of  thofe 
lands,  jhould  have  at  great  common  aa  the  abbot  had; 
and  fo  the  common  would  be  infinitely  furcharged* 
But,  if  fuch  common  had  been  appendant  or  appur* 
tenant,  it  would  have  been  revived :  for  no  perfon 
would  have  common  for  more  cattle,  than  were  pro^ 
|K)rt]onablc  to  bis  lapd* 


(  I«I  ) 
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{  1.  Nature  of  a  RfghtoftVr^,     I  §  23.  Who  are  hmd  to   repmr 
6.  Haw  a  Right  of  W€ty  may  I  a  ff^of. 

be  claimed,  f      33.  How  a  Xigii  ef  Way  may 

MS.HowaRq^k^Way  Si  fo  I  la i»imjytt/M. 

kttlfed,  I 


Section  I. 

A  RIGHT  of  vay  is  the  privilege  ivhich  tn  indi^  Natorcior* 
^^  Yiduad,  or  a  particular  defcrq)tion  of  perfon8»  ^L 
fiich  as  the  inhabitants  of  the  village  of  ^.  or  the 
owners  or  occupiers  of  the  farm  of  B.  may  have  of 
going  over  another  perfon's  grounds.  It  is  an  incor- 
poreal hereditament  of  a  real  nature ;  and  a  way  of 
diis  kind  is  entirely  different  from  the  king^s  highway, 
which  leads  from  town  to  town^  and  alfo  from 
copimoa  ways,  which  lead  from  a  village  into  the 
fields, 

%  2.  Lord  Coh  fays,  there  are  three  kinds  of  ways :  i  ina.  56  a 
firft,  a  footway,  which  is  called  Aer  quod  e/ljus  eundi 
^1  ambulandi  bcmims.  The  fecond  is  a  footway  and 
liorleway,  which  is  called  AHus  ab  agend$ }  and  this  is 
vulgarly  called  a  Pack  and  Prime  Way ;  becaule  it  is 
both  a  footway,  and  a  pack  or  drift  way  alfo.  The 
third  is  via  or  adituSf  which  contains  the  other  two» 

and 
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and  alfo  a  cartway,  Esfr.  for  this  is.  Jus  eundiy  vebendi^ 
€t  vehiculum  etjumentum  ducendi ;  and  this  is  twofold, 
<z;/s«  Regia  via^  the  king's  highway  for  all  men,  and 
communis  Jlrata  belonging  to  a  city  or  town,  or  between 
neighbours  and  neighbours. 

1  Vent.  \%^  g  3,  Notwithftanding  thefe  diilinfUons,  it  feems, 
J  70.  '    that  any  of  thefe  ways  which  is  common  to  all  the 

king's  fubjeds,  whether  it  lead  direftly  to  a  market 
town,  or  only  from  town  to  town,  may  properly  be 
called  a  highway ;  and  that  any  fuch  cartway  may  alio 
,  be  called  the  king's  highway.  But  a  way  to  a  parifh 
church,  or  to  the  common  fields  of  a  town,  or  to  a 
village,  which  terminates  there,  may  be  called  a  pri- 

'  vate  way ;  becaufe  it  does  not  belong  to  all  the  king's 

fubje£^s,  but  only  to  the  inhabitants  of  a  particular 
parifh,  village,  or  houfe :  and  Lord  Hale  fays,  that 
whether  it  be  a  highway  or  not,  depends  much  upon 
reputation. 

Bro.  Ab.  Tit.  .     $  4-  It  was  held  in  1 8  Edw.  4.,  that  a  perfon  may 

Jcnkiccnt.i.    ^^^^  ^  "g^^  of  way  to  go  through  a  churchyard ;  and 
94-  it  was  faid,  in  that  cafe>  that  the  churchyard  >of  the 

charter-houfe  was  a  common  way  for  the  inhabits^its  of 

London  to  St.  Jobn^s. 

6  Mod.  3.  §  5*  ^  perfon  cannot  claim  a  way  over  another^s 

frround,  from  one  part  thereof  to  another :  but  he  may 
claim  a  way  over  another's  ground,  from  one  part  of 
his  own  ground  to  another  part  of  it. 

« 

S  5.  A  right 
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S  &•  A  right  of  way  over  another  perfon's  ground   Hew  ■  Right 
may  be  claimed  in  three  ways.    Firft,  by  prefcription   be  cbincd. 
and  immemorial  ufage :  as,  where  the  inhabitants  of  ^**  ^*^  S'* 
a  certain  vill  have,  time  out  of  mind^  traverfcd  a  par* 
ticular  clofe  or  field  to  get  at  their  pari(h  church. 

§  7*  So  a  perfon  may  prefcribe  for  away  from  his  PaIm.R.3t7« 
houfe  through  a  certain  clofe,  Isfc.  to  church,  though 
he  himfelf  hath  lands  next  adjoining  to  his  houfe, 
through  which  of  neceflity  he  muft  firft  pafs ;  for  the 
general  prefcription  fliall  be  applied  only  to  the  lands 
of  others. 

%  8.  Secondly,  by  grant ;  as,  where  the  owner  of 
a  piece  of  land  grants  to  another  a  liberty  of  pafling 
over  his  grounds  in  a  particular  direfdon,  he  thereby 
acquires  a  right  of  way  over  thofe  grounds. 

C  o.  It  has  been  determined  in  a  modem  cafe,  that  BtxHmSt  ▼. 
where  a  perfon  granted  to  another,  ^^  a  free  and  con-   ,  T^sm  Kcp» 
f^  venient  way,  as  well  an  horfeway  as  a  footway,  as  5^* 
^^  alfo  for  carts,  waggons,  wains,  and  other  carriages 
f  ^  whatfoever  in,  through,  over,  and  along  a  certain 
^^  flip  of  land,  (Sc.  leading  between  Flemby  and  Nether^ 
^^  hally  to  carry  ftone,  timber,  coal,  or  other  things 
*^  whatfoever."    The  grantee  had  a  right  to  lay  a 
framed  waggon-way  along  the  flip  of  land  for  the  pur* 
pofe  of  carrying  coals,  it  being  the  moft  convenient 
way  of  tranfporting  them.    But  that  the  grantee  was 
not  judged  in  making  tranfverfe  roads  acrofs  the  flip 
of  land. 

S  10.  It 
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OnmbdlT.  §  to.  It  has  been  held  in  a  modem  cafe^  that  an 
3  Eafl.  IL  advene  enjoyment  of  a  nght  of  way  for  20  years,  and 
^^*  no  evidence  that  it  had  been  ufed  hy  leave  or  fsivour, 

or  under  a  miftake,  wa$  fuffident  to  leave  to  a  jury  tp 

prefume  a  grant. 

Vide  i6md.       j  j  j^  Thirdly,  a  perfon  may  clahn  a  right  of  way 

over  anodier's  land  from  neceffity :  as,  if  >^«  grants  a 
piece  of  land  to  A  which  is  furrounded  by  land  be- 
longing to  A.J  a  right  of  way  over  ^s*  land  pafles  of 
neceffity  to  £• ;  for,  otherwife,  he  could  not  derive 

t  Roll.  Ab.     any  benefit  from  the  land.     And  it  h  iaid  in  ^jRo/Ts 

Abridgement  J  that  the  feoffor  ihall  aiEgn  the  way  where 
heinay  beft  fpare  it.  It  is  alfo  laid  in  RoU^  that  it  is 
the  feme,  if  the  clofe  aliened  be  not  totally  inclofed  by 
die  land  of  the  grantor;  but  partly  wadi  the  land  of 
ftrangers,  for  the  grantee  cannot  go  over  the  ftranger'« 
land.    But  there  is  a  quere  put  to  this  laft  paflage, 

Chrk  ▼•  S  Id.  In  trefpafs  upon  demurrer,  the  cafe  wast  ^ 

Ci^Mc  170.  P^rf™  *^^^  \vid^  and  afterwards  the  vendee,  by  reafcm 

thereof,  claimed  a  way  over  the  plaintiff's  land,  there 
being  no  other  convenient  way  adjoining.  And  whe- 
ther this  was  a  lawful  clsdm,  was  the  quefUon.  It  was 
refblved,  without  argument^  that  the  way  remained, 
and  that  he  might  well  juitify  the  ufing  thereof ;  be« 
cagfe  k  was  a  thing  of  neceffity :  for,  (^er^jfe,  he 
could  not  have  any  profit  of  bis  land, 

$  13.  It  was  held  in  the  fame  caife,  that  if  ^  ma^ 
hath  four  clofes  lying  together,  and  fells  three  of  them,, 
refening  the  middle  ^lofe,  and  \m  no  way  tberetoi^ 

bi« 


bttt  through  one  of  thofe  which  he  fold^  alrKnngh  he 
did  not  referve  any  right  of  waj^  yet  be  (hall  have  it^ 
as  refisrved  to  him  by  bw. 

S  I4»  In  a  modem  cafe,  it  was  detenmaed  by  the  Howcoo  t. 
Court  of  King's  Bench»  that  where  a  perfon  conveys  s  TcrmRc|^ 
land^  merely  as  a  ^fte^  to  anodier,  to  which  there  ^^* 
is  no  accelsy  but  over  the  truftees  Iand>  a  right  of  way 
poflcs  c^  neceflity,  as  incident  so  the  grant.  And  Lord 
Kmym^  obfervedy  that  it  was  mspaSBblc  to  diftinguifls 
this  from  the  general  cafe,  where  a  man  grants  a  clofe 
fuirounded  by  his  own  land,  in.  which  cafe,  the  grantee 
has  a  way  to  it,  of  neceffity,  over  the  land  of  the 
grantor  \  merely  on  the  ground,  that  the  plaintiff  coii» 
veyed  to  the  defendant  in  the  charader  of  a  truftee : 
for  it  could  not  be  intended  that  he  meant  to  make  a 
vend  grant;  there  being  no  other  way  to  the  defendant's 
clofey  but  over  the  land  of  one  of  the  perfons  who 
granted  to  him,  he  was  intitled  to  fuch  a  way  of  ne^ 
ceility,  upon  the  authority  of  all  the  cafes,  and  the 
principle,  that  every  deed  muft  be  taken  moft  ftrongly 
againft  the  granton 

« 

515*  A  right  of  way  can  only  be  ufed  according  to   How  t  Right 
the  intent  of  the  grant,  or  the  occafion  from  which  it  ^  ^J^  ^  ^ 
arifes,  but  muft  not  exceed  it;  and,  therefore,  if  a 
perfon  has  a  right  of  way  over  another's  dole  to  a 
particular  place,  he  cannot  juftify  going  beyond  that 
place. 

%  t6»  In  trefjpiafs  for  driving  cattle  over  the  plaintiff's   Howell  n 
gioondt  the  cafe  was,  A.  had  a  way  over  jB's.  ground   J^JJ|^  j^  . 

to   »»o* 
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to  Blackacrcj  and  drove  his  beafts  over  B*z.  groilnd  to 
Blackacrej  and  then  to  another  place  beyond  Blackacre ; 
and  whether  this  was  lawful  or  not,  was  the  ^ueftion 
upon  demurrer.  It  was  urged,  that  when  the  defen- 
dant's beafts  were  at  Blackacrey  he  might  drire  them 
whither  he  would^  On  the  other  fide,  it  was  faid^ 
that  by  this  means,  the  defendant  might  purchafe  100 
or  1000  acres  adjoining  to  Blackacre^  to  which  he  pre- 
fcribed  to  have  a  way,  by  which  means  the  plaintiff 
would  lofe  the  benefit  of  his  land ;  and  that  a  prefcrip- 
tion  prefuppofed  a  grant,  and  ought  to  be  continued  ac- 
cording to  the  intent  of  its  original  creation.  To 
which  the  court  agreed,  and  judgment  was  given  for 
the  plaintiff. 

Lawton  ▼.  §  i7*  '^^  ^^^^  i^oiiit  appears  to  have  been  deter* 

^^  Ray  7c    ^^^  ^^  ^  fubfequent  cafe,  in  which  Powell^  Juftice^ 

obferved,  that  the  difference  was,  where  he  goes  far- 
ther to  a  mill  or  a  bridge,  there  it  may  be  good  \  but 
when  he  goes  to  his  own  clofe,  it  is  not  good. 

The  Editor  of  the  fourth  edition  of  Lord  RaymowFt 
Reports^  in  a  note  upon  this  pai&ge,  expreffes  a  doubt, 
whether  this  diftindion  be  well  founded,  and  fays, 
<^  the  true  point  to  be  confidered  upon  fuch  a  cafe» 
^^  fliould  feem  to  be,  quo  animo  the  party  went  to 
^*  the  clofe  \  whether  really  and  bond  fide  to  do  bu- 
^^  fmeis  there,  or  merely  in  his  way  to  fome  diftant 
«  place.'* 

Comm  %6        §  ^^*  ^^^  William  Blackjione  fays,  that  by  the  law  of 

th«  twelve  tables,  where  a  man  had.  a  right  over  an* 

13  other*^ 
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Qfther's  landj  and  the  road  was  out  of  rq>air)  he  who 
had  the  right  of  way  might  go  over  any  part  of  the 
land  he  pleafed,  which  was  the  eftablifhed  rule  in 
public  as  well  as  private  ways :  and  that  the  law  of 
England^  in  both  cafes,  feems  to  correfpond  with  the 
Roman. 

§  1 9.  This  poiition  is  fupported  by  the  following 
cafe. — ^In  an  adion  of  trefpafs  for  deftroying  his  dofe,  W.  J0MI9 
the  defendant  pleaded,  that,  time  out  of  mind,  there 
was  a  common  footpath  through  the  clofe,  &V,  The 
plaintiff  replied,  that  the  defendant  went  in  other  places 
out  of  the  way.  The  defendant  rejoined,  that  the 
footpath  was  adeo  luteofa  etfunderofay  in  default  of  the 
plaintiff,  who  ought  to  amend  it,  that  he  could  not 
pafs  along  it,  and  therefore  he  went  as  near  the  path 
as  he  could,  in  good  and  paffable  way.  And  this  was 
refolved  to  be  a  good  plea  and  juftification. 

§  20.  It  ^las,  however,  been  refolved,  in  a  modem 
cafe,  that  where  a  perfon  has  a  right  to  a  predfe  fpecific 
way  over  another's  ground,  which  he  is  bound  to  re- 
pair, he  cannot  deviate  from  it,  even  though  it  fhould 
be  overflowed  by  a  river. 

S  2 1 .  In  tuefpafs  for  breaking  and  entering  a  clofe,   Taylor  ▼. 
the  defendant  pleaded  a  right  of  way  by  prefcription,   Whitehead, 
through  a  lane  of  the  plaintiff's  ;  that  the  tenants  of 
the  locus  in  quo  were  bound  to  repsur ;  that  the  lane  was 
overflowed  with  water,  and  that  he  neceffarily  went 
over  the  locus  in  quo*    The  plaintiff  having  traverfed 

the 
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ttiff  prefisriptiiaii  to  repaur,  and  die  right  of  Itay^  tht 
jurf  fbmnd  fei  the  idainttflTas  to  die  firft  plea  refpe6ting 
the  repairs,  and  for  the  defienda&t,  aa  to  the  fecond  plea 
rfQpe£titig  die  right  of  way* 

Hie  queftion  on  the  validity  of  the  laft  plea  waa 
argued. 

Lord  MamfigkLr^^  The  qaeftion  is  \xpon  the  grant 
^^  of  this  way.  Now  it  is  not  laid  to  be  a  grant  of  a 
^  way,  genexally  orer  die  land,  but  of  a  precife  fpe<» 
^  ctfic  way*  The  grantor  fays,  you  may  go  in  dus 
^  particular  Ime :  but  I  do  not  give  you  a  right  to  go- 
^^  eidier  on  the  right  or  left  I  endrely  agree  with  my 
^  brother  Walker^  that,  by  common  law«  he  who  has 
^  the  ufe  of  a  thing,  ought  to  repair  it  The  gtantor 
^^  mof  bind  bimfeif,  but  hare  he  has  not  done  it.  He 
has  not  undertaken  to  provide  againft  the  overflow* 
ing  of  the  river,  and,  for  ought  that  appears,  that 
may  have  happened  by  the  negled  of  the  defen^ 
dants ;  highways  are  governed  by  a  different  princi^ 
pie ;  they  are  for  the  public  fervice,  and  if  the  ufual 
trafl  is  impaflfable,  it  is  for  the  general  good 
that  people  fhould  be  entided  to  pafs  in  another 
«  line/' 

Buller^  Juftice.— •  "  If  this  had  been  a  way  of  ne- 
*'  ceflity,  the  queftion  would  have  required  confidera* 
^^  don ;  but  it  is  not  fo  pleaded.  It  does  not  appear 
^  that  the  defendant  had  no  other  road/^ 

xo  S  2a.  It 
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^  21.  It  feemsy  that  by  the  common  law,  where  i  Whom 
{>eTfon  grants  a  right  of  way  over  his  land  to  another,   ^^^^  ^^ 
the  grantee,  and  not  the  grantor,  is  bound  to  repair   >  ^^^^'  3>^ 
it.    But  the  grantor  of  a  private  way  may  be  bounds  ^ite,  i.  ao. 
cither  by  exprefs  ftipulation,  or  prefcription,  to  repair 
it.    And,  in  a  modem  cafe^  it  was  determined,  that  Rider  r. 
in  an  aftion  on  the  cafe  againit  the  grantor  of  a  3TermRep; 
private  way,   for  neglefiting  to  repair,  it  was  foffi-  7^» 
cient  to  allege  generally  in  the  declaration,  that  he^ 
by  reafon  of  his  pofleilion  of  the  dofe  in  which  the 
way  is,  ought  to  repair  it :  and  the  fpedal  matter  of 
the  obligation  (hall  be  given  in  evidence  on  the  general 
iflue. 

S  at.  Where  a  perfon  has  a  right  of  way  over  an-   H?r  *  tiifin 

•^  r  ■  of  Way  may 

Other's  clofe,  and  he  purchafes  fuch  clofe,  his  rig^t  of  beeztliiguiAr 

way  is  extinguifhed  by  the  unity  of  feifin.    But  there  ^^  ^b. 

is  a  diftin£kion  between  a  right  of  way  which  is  of  ne-  SJ5/ 

ijeffity,  and  a  right  of  way  which  is  merely  an  eale-  WilHamt,* 

ment :  for,  in  the  latter  cafe,  it  is  not  cxtinft  by  unity  sIS^\?* 

of  pofleifion.  ^'igou 

i  Bulft.  340; 

$  ^24.  Thus,  if  a  vill  has  a  way  to  a  church,  and   i  RoIL  Ab. 
one  of  the  vill  purchafes  the  land  over  which  the  way  ^3^* 
is,  yel  this  unity  fhall  not  extinguifli  the  way }  becaufc 
it  is  a  thing  of  neceflity. 

S  25.  It  is  (aid,  that  where  a  right  of  way  has  been 
extinguiihed  by  \mity  of  po(reifion,  it  may  be  revived 
by  feverance. 

Vol.  nL  K  Thus, 
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jenk.  Cent.         Thu^^  upon  t  dHbeilt  tt>  two  daught^rSi  ivfiere  fan^, 
^'     '  ^^*        Ota:  wttch  tihere  kad  b^»  a  right  of  ^ay  was  allotted 

to  one  of  then^  and  the  land  to  which  the  i%ht  of  way 
belonged  wt»  alk)tted  to  the  other,  it  Was  held,  that 
this  sfltotment,  widiout  fpecialty  to  hzvk  the  way  aa« 
<entlv  ufedw  was  feffciem  to  revive  it^ 

-Jiti  Ej«it)g.        ttiere  is  a  cirfe  fimilar  » this  in  Brookes  Jkrid^e. 

.  j9i^/)  where  it  ia  doobted  whether  the  partition  did  not 
oreatse  a  new  way. 

^  t6«  The  dodrine  of  revival  does  not  feem  to  have 
been  admitted  in  the  following  modem  cafe.< 

\Xniarey  ▼.  g  ^7*  fbmos  Ad<krley  bcmg  feffed  at  the  faihe  thne 

37 »'  been  immemoriaity  ufed  to  the  oAer,  devifed  the  clofe 

to  whidi  the  rigkt  of  way  had  Been  attached,  with  itsr 
appurtenances,  to  A.  J7.,  ^sid  deyifed  the  other  clofe 
to  another  perfon.  A.  B.  claimed  the  right  of  way  i 
and  the  court  held,  that  from  the  moment  when  the 
poffef&on  of  the  twd  clofes  was  United  in  one  perfon^ 
all  f^bordinaRe  rights  and  eafements  were  extinguifted« 
The  only  pwat,  therefore,  that  could  poffibly  be  madfe 
in  the  cafe  was,  that  the  ^antient  right,  which  exiftecl 
while  the  pofTefTion  was  dillin&^  was  merely  fufpended^ 
and  might  revite  again. 

a 

It  was  admitted,  that  the  word  appurtenaHces  xirould 
carry  an  eafement  or  legal  right,  but  its  operation  mult 
be  confined  to  an  old  exiiUng  right ;  and  if  &e  right 
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bf  way  had  pafled  in  this  inftance,  it  muft  have  paflfed 
as  a  new  eafement;  but  the  tight  of  way  being 
eztin£l,  the  word  appurtenances  had  nothing  to  ope« 
rate  upon; 


13^ 


S  28.  Though  1  right  of  way  be  e^ingmihed,  yet,  KeTmei  ▼. 

Ifitisufed  for  thirty  yean  after,  ihit  ia  Efficient  to  ^^^'y. 

afford  a  prefumption  of  a  newgtani,  or  litencei  from  74* 
the  owner  of  the  landi 
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Nalnre  of 
Office. 


Sedion  i. 

A  N  office  is  a  right  to  exercife  z,  public  or  private 
^^  employment,  and  to  take  the  fees  and  emolu* 
ments  belonging  to  it :  and  all  offices  relating  to  land 
or  ezercilable  within  a  particular  diftrift,  are  incor* 
poreal  hereditaments  of  a  real  nature,  and  are  there- 
fore clafled  under  the  general  head  of  real  property. 


S  2.  Offices  are  dther  public  or  private,  the  firft  are 
thofe  which  concern  the  general  adminiftration  of  juf« 
tice,  or  the  colledion  of  the  public  revenue.  Such  as 
the  judges  of  the  king's  courts  at  Wefiminfter^  iheriffii^ 
coroners,  gaolers,  Iffc.  commiffioners  of  the  cufloms 
an4  exdfe,  ^c.    The  fecond  are  thofe  which  only 

I  concern 
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concern  particular  diftrids  belonging  to  private  indivi- 
duals,  fuch  as  (tewards  and  bailiffs  of  manors. 

§  3.  Offices  are  alfo  dther  judicial  pr  minifterial ;  the 
firft  relating  to  the  adminiftration  of  juftice,  and  which 
muft  be  exerdfed  by  perfons  of  fuffident  Ikill  and  ex- 
perience in  the  duties  of  fuch  offices.  . 

The  fecond  are  thofe  where  little  more  than  atten- 
tion and  fidelity  are  required  to  the  due  difcharge  of 
them* 

§  4*  Upon  the  eftabEihment  of  the  feudal  law  our 
kings  frequently  granted  lands  to  thdr  fubje&s  referv- 
ing  fome  honorary  fervices»  to  be  done  by  the  grantees 
and  their  heirs,  to  the  king  himfelf ;  fuch  as  to  carry  Lit.  f.  i;},- 
his  banner,  or  his  fword,  or  to  be  his  fewer,  carver,   \^T  *^* 
^r  butler  at  his  coronation* 

This  was  called  tenure  by  grand  ferjeanty,  and  the 
right  of  performing  thefe  fervices  was  confidered  as  an 
office  of  great  honour ;  many  of  which  ftill  exift,  and 
are  claimed  to  be  exerdfed  at  every  coronation. 

S  5*  There  are  nine  great  offices  of  the  crown,  the 
perfons  exerdfing  them,  who  are  ufually  called  the 
great  officers  of  ftate,  have  the  titles  of  lord  high 
fteward,  lord  chancellor  or  keeper  of  the  great  feal, 
lord  high  treafurer,  lord  prefident  of  the  council,  lord 
privy  feal,  lord  great  chamberlain,  lord  high  conftable, 
earl  marfliall,  and  lord  high  admiral. 

$6.  All  public  offices   muft  originally  have  been  How  created, 
treated  by  the  fovereign  as  the  fountain  of  government. 

K  3  There 
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HHoft  are  however  a  great  number  of  offices,  whidi 

having  ezifted  for  time  out  qf  mind^  are  therefore  faid 

4  Inft.  ^s•       V^  ^  derived  from  immemorial  ufage :  and  Lord  Coke, 

fays  it  is  a  rule  in  law,  that  antient  offices  mud  be 
granted  in  fuch  form  and  manner,  as  iKey  have  ufecl 
%o  be,  unl^fs  the  alteration  be  by  authority  of  parlia. 
ment. 

2  Inft.  ?^t-  S  7*  ^*^'^  ^^^^  ^-  ^^y*  ^^  "^  confequence  of  the 

fiatute  34  Edw.  i  •  De  Talla^o  n^n  imponendo.    The 

]dng  cannot  ered:  any  new  office,  with  new  fees,  fo^r 

diat  is  a  talliage  put  ypon  the  fubjed,  which  cannot: 

be  done  without  the  a^ent  of  parliamfnt*    And  thi| 

appealed  by  a  petition  in  parliament  13  Hen.  4.  i^ 

which  the  commoas  complained  th^t  an  office  wa< 

^reAed  for  meafarage  of  clothes  a^d  canvas,  with  a 

new  fee  for  the  fame,  by  colour  pf  the  king's  lettera 

patent,  apd  prayed  that  thofe  letters  patent  might  be 

levoked  ^  for  that  the  king  could  ere^  np  offices  with 

new  fees,  to  be  taken  of  the  people  who  may  not  be 

fo  charged  but  by  parliament!     And  he  obfcrvcs  that 

thefejetters  patent  were  declared  void  in  the  $x)urt  of 

king's  bench  and  in  parliament. 

•  •  •  • 

Office!  incU         S  8.  There  are  a  great  variety  of  offices  incident  tq 
dcnttoothcrs.  ^^^  offices  of  a  fuperior  kind,  and  grantable  by  thofq 

Tvho  hold  the  fuperior  o^ces.  Thus  the  lord  chan* 
cellor  or  keeper  of  the  great  feal  and  chief  juftice  of 
the  king^s  courts  at  JVeftmtnfter^  have  a  right  of  grant- 
ing feveral  offices  in  their  refpedive  courts.  And  Lord 
I  Inft.  415.      Coke  obferves  that  the  juftices  of  the  king's  courts  did 

ever  appoint  their  clerks  to  inroU  all  pleas,  pleaded 

before 
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}Kfojrc  them ;  fome  of  wham  by  preftiiption  grew  to 
\k  cheers  jugt  didr  courts.  And  by  the  fUtute  IV^m^ 
2,  c.  3a  it  was  declared  that  aU  jufticea  of  th^ 
benches  from  thenceforth  fhould  have  in  their  circuits 
clerks  to  inroU  all  pleas,  by  which  this  right  was  con« 
finned.  And  the  juftices  of  affize  have  ever  fince 
appointed  the  clerk  of  affize, 

S  Q.  It  has  ^G)  been  an  ancient  practice  for  the  f  ^*P-  ^^ 

g%  r  •       *  Jcnk.  216. 

iheriffs  of  counties,  to  appoint  the  county  clerk  and  4  Mod.  167. 
gaoler.    The  cuji^  roiulorum  appoints  the  derk  of  the 
peace,     Curfitors  are  appointed  by  the  lord  chan- 
cellor 'y  and    exigenters  ^nd  philazers  by  the  chief 
juftice  of  the  cpimx^oQ  pleaSf 

§  10.  There  are  feyeral  anient  offices  incident  to 
biihopricks,  fuch  as  chancellor,  conmii0ary,  regifter, 
Zffc.  which  are  judicial}  and  other  offices  fuch  as 
fteward,  furveyor,  park  keeper,  ^c.  which  are  only 
nuniflerial.  And  where  a  new  bifhopric  has  been 
created,  the  bifhop  has  appojuited  oncers  of  a  fimilar 
nature. 

§11.   Offices  held  immediately  from  the  crowij.  How  grantee!- 
muft  be  granted  by  letters  patent.     And  each  office 
muft  be  granted  with  all  its  ancient  rights  and  privl- 
Jeges,   and  every  thing  incident  to  it.     For  if  any 
office  incident  to  that  which  is  granted,  is  referved,  th.e 
refervation  is   void.    And  therefore  a  grant  of  the.  «  Salk.  43P. 
office  of  marihall  of  the  king's  bench  prifon,  to  which  1038. 
the  office  of  chamberlain  is  infeparably  incident,  with 
a  refervation  of  the  office  of  chamberlain,  was  held  to 
))e  void, 

K4  Si«- Where 
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$12.  Where  an  office  is  incident  to  another  office, 
fuch  incidental  office  cannot  be  granted  by  the  crown ) 
even  though  the  principal  office  is  vacant  at  the  time. 

Mitton't  §  13,  Queen  £//ztf^^i&  by  letters  patent  granted  the 

4.  rVp.  3»  *.     ^ffic^  ^  c\&c\i  of  the  county  court  of  Somerfetjhire  to 

one  Mitton  with  all  fee3,  ^c*  and  afterwards  th^ 
queen  conflituted  Arthur  Hopton^  efq.  fherifF  of  the 
fame  county,  who  interrupted  Mitton  claiming  tbaty 
which  was  mendoned  to  be  granted  by  Mitton  to  be 
incident  to  his  office  of  iherifF;  and  thereupon  he  ap<- 
pointed  a  clerk  himfeif  of  the  county  court.  Mitton 
complained  to  the  lords  of  the  council  who  referred 
the  confideradon  of  the  validity  of  the  grant  of  the 
faid  office  to  the  two  chief  juftices^  Wray  and  Anderfon^ 
who  held  a  conference  with  the  other  juftices  and  it 
was  refphred  by  all  the  juftices,  ntdlo  contradicente^  out 
rpluSante^  that  the  faid  letters  patent  were  void  in  law; 
becaufe  the  office  of  IherifF  was  an  ancient  office  of 
great  truft,  and  ^ujthority ;  and  that  the  king  could 
not  abridge  the  flieriff  of  any  thing  incident  or  appur* 
tenant  to  his  office,  for  the  office  was  entire,  and  fo 
0ught  to  continue.  That  the  county  coipt,  and  the 
entering' fdl  proceedings  jn  it,  were  Jnqdent  to  the 
office  of  iheriff,  ^d  therefore  coi^ld  not  by  letters 
!  patent  be  divided  from  it.  And  although  the  grant 
was  made  to  Mitton j  \vhen  the  pffice  was  vacant,  yet  i|: 
was  void.  And  when  the  qfieen  appointed  a  iheriff  h? 
ihould  avoid  it.  And  fo  it  was  adjudged  in  Scroggf 
pde,  in  the  beginning  of  the  reign  of  queen  Elizabeth^ 
fpert  queen  Mary  tempore  vacationis,  of  the  office  of 
chief  jufti^e  pf  the  conunon  pleas,  granted  the  offic^ 
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of  exigenter  of  London  to  Scroggs^  and  it  was  held 
void ;  becaufe  it  was  incident  to  the  office  of  chief 
juftice  of  the  common  pleas ;  and  the  next  chief  juftice 
might  avoid  it 

5  f  4*  As  to  grants  of  incidental  offices  by  perfons 
holding  fuperior  offices,  they  muft  in  general  be  by 
deed  duly  executed ;  though  Lord  Cote  fays  that  a  man   i  Inft.  6i  I* 
may  be  retained  as  a  fleward  to  keep  a  court  baron,  or 
a  court  leet,  without  deed ;   and  it  was  held  by  the 
court  of  king's  bench  in  a  modem  cafe,  that  an  appoint-  SsQndcn  t, 
ment  of  a  clerk  of  the  peace  of  a  county  by  the  ^  ^wSl.  467. 
cii/los  rotulolumy  by  parol,  was  good  j  becaufe  it  enured   *  ^-  **J- 
as  an  execution  of  a  power.    For  whatever  is  to  take   12  Mod.  ipf. 
cffeGt  out  of  a  power  or  authority,  or  by  way  of  ap- 
pointment, is  good  without  deed ;  otherwife  where  it 
takes  effejEt  out  of  an  interefL 

5  15.  Lord  Coke  fays  that  if  a  houfe  or  land  belong   1  laft.  494, 
to  an  office,  by  the  grant  of  the  office  by  deed,  the 
houfe  or  land  pafleth,  as  belonging  thereunto. 

%  16.   The  reftraints  impofed  upon  biihops,   and  Bifkopt^&e, 
odier  ecclefiaftical  perfons,  refpeding  alienation,  have  oSooT^^ 
not  been  held  to  extend  to  grants  of  offices :  fo  that   ,  j^ft^  ^  ^ 
their  rights  in  this  refped  ftill  remain  as  they  were  at 
common  law ;  from  which  it  follows  that  bifliops  may 
grant  judicial  offices  for  the  lives  of  the  grantees, 
which  will  bind  their  fucceflbrs  :  Provided  fuch  grants 
are  made  and  confirmed  in  the  manner  required  before 

the  dilabling  (latutes  were  paiTed, 

• 

s  17.  It 


»3» 


Id.  62  IT. 
Ridley  V. 
Pownall, 
^  Lev.  136. 


Trelawney  v. 
£p.  Winton, 
S  Burr.  219. 


$  17.  It  wu  refolred  ia  tlie  btfliop  of  Salijhur/^ 
cafe  that  if  an  office  is  andent  and  neceifaiy,  the  grant 
Acroof  vith  the  ancient  fee  it  not  any  dimination  of 
the  rewnue,  nor  impoverifhing  of  the  iiicceflbr }  and 
therefore  for  neceflity  fuch  grants  were  l?y  conftrudiion 
excepted  out  of  the  general  reftraint  of  the  ftatute 
1  Eliz. !  and  if  bilhops  fliould*  not  have  power  to 
grant  offices  of  fenrice  or  nec^ty  for  the  life  of  the 
grantees,  but  that  thdr  eftate  ihould  depend  upoii 
uncertainties,  as  upon  the  death,  tranflation,  fcftr.  of 
the  bifhop,  then  the  moft  able  perfons  would  not  ferve 
them  in  fuch  offices,  or  at  lead  would  not  difcharge 
their  office  with  any  alacrity, 

§  18,  It  was  alfo  refolved  that  in  the  cafe  of  a 
modern  bifhopric,  a  grant  of  offices  of  neceffity,  with 
a  reafonable  fee  (the  reafonablenefs  of  which  ihould 
be  decided  by  the  court  of  jviftice  in  vrhich  it  fliould 
depend)  ihould  be  good. 

§  19.  With  refpe£l  to  grants  of  honorary  or  mim« 
Aerial  offices  by  biihops,  it  has  been  refolved  in  a 
toodem  cafe,  that  offices  which  ezifted  before  the  ibCt, 
%  Etiz.  are  not  vithui  the  reftraints  of  th^t  ftatute ;  but 
that  they  may  be  granted  as  before.  And  that  the 
Utility  or  neceffity  of  the  office  is  not  more  materia) 
^nce,  than  it  was  before  the  ftatute^ 

I  20.  Sir  Jabn  TrelawHfy  brought  an  aSion  of  debt 
againft  the  bilhop  of  JVincbeJier  for  five  years  falary  of 
feveral  offices,  viz.  great  and  chief  fteward  of  the 
biihopric,  and  of  all  its  caftles,  lordihips,  manors, 
&f^.  and  condu&or  of  the  men  and  tenants  of  the 

biihqpy 


t)ifrop,  vith  a  fidary  of  £iqo  fir  annum  f  and  mafUr 
jaospcr  or  prefenrer  of  the  ivjld  beafts  in  all  the  forefts 
parks  chaies   and  warrens  belonging  to  the  bilhop; 
and  chief  governor  of  all  birds  fUh  and  beafts  of 
warren^  &r.  (conunonly  called  chief  paiker)  widi  a 
(alary  of  j^ao  per  annum.     Which  ofl|ces  and  falaiies 
ivere  granted  to  the  plaintiff  by  the  hte  bifhop  of 
Winche/ietj  by  letters  patent^  with  claufe  of  diftrefs  if 
unpaid.     The  bifhop  pleaded  the  ftatute  i  Eliz.  c.  19. 
which  reilrains  all  bifhopS|  btc.  froni  n^aking  any  gifts 
pr  grants  of  any  hopors   cafUes  manors  lands   tenor 
pients  or  pther  hereditaments  for  any  greater  eftate 
than  twefity-one  years  or  three  lives.    And  alfo  that 
the  offices  aforefaid  were  not  ancient  oflices  of  the 
))iihopric,  nor  were  ufually  granted  for  life ;  and  that 
^he  faid  fpes  were  not  the  ancient  fees  }  and  that  the 
faid  offices  were  ufelefs,  and  merely  nominal,  and  no 
duty  or  fervice  to  be  done  for  of  in  refped  of  thenu 
The  jury  found  a  fpedal  verdift  that  the  offices  of 
chief  fteward  and  condu&or  of  the  men,  &ff.  were 
ancient  offices  of  the  biihop,  and  had  been  anciently 
and  ufually  granted  for  life,  with  an  annuity,  and  that 
^he  annuity  of  ;^  1 00  was  the  ancient  fee.   That  the  fame 
yrere  granted  to  the  plaintiff  by  Jonathfin  late  bifhop 
pf  Wincbefter^  which  grant  ^as  approved  by  the  dean 
^nd  chapter,  and  confirmed  by  them.    They  then 
found  the  ftatute  i  Eliz.  and  that  thefe  offices,  at  the 
time  of  making  this  a^,  and  fince  were  merely  nomi- 
nal,  and  no  duty  attendance  or  feryic^  to  be  done  for 
pr  in  refped  of  them*    And  as  to  \he  ofEce  of  mafter 
Iteeper  of  all  the  beafts  in  the  parks,  or  chief  parker, 
they  found  that  it  was  not  an  ancient  office* 

The 
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The  queftion  on  this  fpecial  verdid  was  whether  Sir 
John  Trelawney  was  entitled  to  hold  the  two  firft  men- 
tioned offices,  and  to  recover  the  arrears  againft  the 
biihop.  As  to  the  office  of  chief  parker  the  fads 
found  by  the  fpecial  verdid  made  an  end  of  any  quef- 
tion concerning  it,  and  the  point  was  given  up. 

Lord  Mansfield  faid  that  at  common  law  a  bifhop, 
with  the  confirmation  of  his  dean  and  chapter,  might 
exercife  every  aft  of  abfolute  ownerfhip  over  the 
revenues  of  his  fee ;  and  bind  his  fucceflfors,  as  much 
as  tenant  in  fee  could  bind  his  heir.  Then  came  the 
retraining  ftatute  i  EHz.  But  patents  or  grants  of 
offices  with  fees,  falaries  or  profits  annexed  to  them, 
were  not  mentioned  in  the  aft.  There  were  no  ge- 
neral words  adapted  to  the  cafe  of  offices }  and  yet 
there  was  not  a  fingle  bifhopric  at  that  time  without 
fome  offices  granted.  Had  the  legiflature  meant  to 
reilrain  the  regranting  them,  as  they  fliould  drop  in, 
it  muft  have  been  done  by  a  fpecial  provifion,  with  an 
exception  of  fome,  at  leaft  of  judicial  offices.  As  the 
general  reftraint  is  not  extended  to  the  cafe,  there  was 
no  occafion  to  make  exceptions.  Continuing  ancient 
offices,  with  the  ancient  fee,  in  the  ufual  manner  was 
not  a  dilapidation  of  the  revenue  of  the  biflhopric. 
Every  biflhop  left  this  power  to  be  exerqifed  by  his 
fucceflbr,  as  his  predeceflbr  left  it  to  be  exercifed  by 
him.  Such  grants  being  no  new  charge  upon  the 
bifhopric,  which  only  remains  liable  to  the  fame  fees 
or  falaries,  to  which  it  was  liable  before. 

His  lordihip  after  flating  feveral  cafes  concluded  in 
thefe  words^!^^^  The  office  in  queflion  in  this  caufe  is 

^^  found 


u 
cc 
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<<  found  nerer  to  have  been  more  ufeful  or  neceflary 
than  it  is  now,  and  yet  all  the  biihops  of  fVincheJler 
from  the  firft  Elizabetb  have  thought  the  grants  of 
^*  it  valid ;  and  every  fucceeding  biihop  has  fubmitted 
**  to  the  grant  made  by  his  predeceflbr,  and  the 
^^  greateft  men  of  the  kingdom,  or  the  nearefl  rela* 
^'  tions  of  the  biihop,  have  fucceffively  held  the  office. 
<^  The  prefent  biihop  thought  this  grant  good  for 
*^  eleven  years,  but  has  conceived  a  doubt  from  the 
«<  mifapplication  and  repetition  of  inconclufive  and 
*^  contradidory  arguments  about  the  office  being  ne* 
<<  ceflary.  Whereas  we  are  all  unanimouily  of  opi- 
^  luon  that  an  office  and  fee  which  exiiled  before  the 
^  I  Eliz.  is  not  within  the  ilatute ;  but  may  be  granted 
^^  fince,  precifely  in  the  fame  manner  in  which  it  was 
<^  granted  before,  and  that  the  utility  or  neceffity  of 
^^  fuch  an  office  is  no  more  material  iince  the  i  Eliz. 
««  than  it  was  before:  and  this  opinion  we  think 
^<  agreeable  to  the  words  and  intent  of  the  ad,  and 
**  every  precedent  iince  the  ibtute.  And  therefore 
^  there  muil  be  judgment  for  the  plaintiff.'* 


§  21.  With  refpeft  to  the  eilate  or  intereil  which  whtt  Eftatc 
may  be  had  in  offices,    it   appears  from  ancient  JJ^offici^ 
records  that  fevend  of  the  great  offices  of  ilate  were, 
and  they  itill  continue  to  be,  hereditary,  and  may  be 
held  in  fee  £imple«    Thus  the  office  of  ileward  of  Cftfeofthe 
England  was  the  inheritance  of  Hugh  De  Grentmefml^  Great  Chwn- 
who  held  the  honor  of  Hinckley  by  that  fervice.    The   %  Bro.ParL 
office  of  conibblc  of  England  was  held  by  Milo  Fttz^  ^**  '^^' 
waiter  in  fee  iimple ;  and  afterwards  by  Humphrey  De   ^^       n  B 
Bobun.    The  office  of  marihal  of  England  was  held 

by 
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by  die  earl  of  Pembr^e  in  fee  finple*  The  office  of 
great  chamberlain  of  England  was  held  by  Henry  De 
Yere  earl  of  Oxford  in  fise  from  whom  it  defcended  to 
the  dukes  of  Anct^er  ;  and  upon  the  death  of  Robert 
duke  of  Jnmfter  in  17799  the  office  defcended  to 
his  IMTO  fifters  and  cohdrs  lady  IViUwigbby  De  Erefiy 
and  lady  Gevrgina  Charlotte  Bertie. 

§  23.  Although theofficesmentionedinthelaftfe£tioa 

are  ufually  called  offices  in  fee,  yet  they  are  not  intitled 

J  Bro.  ParU     ^°  *^^  appellation :  for  they  are  only  inheritable  by 

Ca.  167.         the  lineal  defcendants  of  the  firll  grantee  of  the  office^ 

Tit.  26.  a^cl  ^^  exadly  fimilar  to  what  is  inaccurately  called  1 

dignity  in  fee* 

9  Rep.  97  *.  §  ^3*  The  offices  of  fherlflT,  giolet,  park  keeper  o* 
t  Inft-  3^^'  forefter,  fteward  or  bailiff  of  a  manor  have  alfo  been 
9  Rep.  48  h.    granted  in  fee  fimple*    And  it  is  held  that  where  aH 

office  may  be  granted  in  fee,  it  may  be  granted  for^ 
life  or  years,  or  to  one  for  life^  remainder  to  another 
for  life. 

S  ^i^.  With  refped  to  judicial  offices  they  cannot  m 
general  be  granted  for  a  greater  eftate  than  for  fife^ 
be^aufe  they  are  only  exerdfaUe  by  perfons  of  fkSSL 
uid  capacity. 

jvj.  $25*  if  an  office  be  grsmted  to  a  man  quamdiufo 

il^dB.  Ab.     bene  ffffirit^  the  grantee  has  an  eftate  for  life.    For 

r^  iince  nothing  but  mifcondu£k  can  determine  his  inte- 

icft,  no  one  can  prefix  a  ihorter  tone  than  his  life^ 

iince  it  piuft  be  by  his  own  ad,  which  the  law  iDirS! 

^t  prefome^  that  his  eftate  can  determine.    And  if 

%  die 


Ac  v^rAi  be  ^fiamSu  Jt  bene  pjerity  fanftim.  Hwcourt  t. 

eibte  wm  not  be  bridged  by  the  addidon  of  tht  word   iSium.R. 
tanium.  4»  -S 

§  26.  The  judges  of  the  feveral  courts  at  W^mnjler 
formerly  held  thdr  offices,  durante  bene  placito.  By 
the  ftat.  13  jr.  3.  c.  2.  it  was  enaded  that  their  conii. 
toiffions  fhould  be  qtiamdiufe  bene  gejferint^  but  that  it 
might  be  lawful  to  remove  diem  on  an  addreft  oT 
both  houfes  of  parUament.  And  now  by  the  ftatuu 
t  Gee  3*  c  23*  the  judges  are  continued  in  their  offices 
during  their  good  behaviour;  notwithflandiog  any 
demife  of  the  crown. 

5  17.  Offices  which  do  not  concern  the  adminiftra- 
tion  of  juftice,  and  only  reqmre  common  (kill  and 
^liligence,  may  be  granted  for  years;  becaufe  they 
may  be  executed  by  deputy,  without  smy  inconvenience 
to  Ihe  pridic. 

$  28.  The  office  of  r^giAer  of  policies  of  inforanoe  Veak  v. 

in  London^  was  granted  by  the  king  for  years  5  and  Hard.%?i 

adjudged  to  be  a  good  grant  j  becaufe  it  did  not  con-  j^^^^xSitA^ 

eem  the  adminiftration  of  juftice,  but  only  lequiited  nxxL  46. 
the  ikill  of  writmg  after  a  copy. 

» 

%  %^  But  no  office  of  truft^  reqpiiring  dull  and 
ctpadty  in  the  cMCution  of  it  can  be  granted  for 
ycirs# 

S  30^  l^g  James  i.  grants  the  office  of  mariball   RevBell't 
of  the  marflialfea  for  3 1  years,  and  it  was  held  by  the   ^^' 
chancellor^  and  four  judges  that  the  grant  was  void» 

becaufe 
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becaufe  this  was  an  office  of  great  truft  annexed  to 
the  ^  perfon,  and  concerned  the  adminiftration  of 
jaftice :  and  this  trufl  was  individual  and  perfonal,  and 
ihould  not  be  extended  to  his  executors  or  adminiftra* 
tors ;  for  the  law  will  not  repofe  confidence  in  matters 
concerning  the  adminiftration  of  juftice,  in  perfons 
unknown. 

Sutton's  Cafe,       S  3'*  ^^  ^'^^  determined  in  a  modem  cafe  that  the 
*  Mod.  57,      Qf^Q^  of  marfhall  of  the  king's  bench  might  be  granted 

toaperfon  for  years^  determinable  on  the  death  of 
fuch  perfon.  For  in  that  cafe  the  office  could  not  go 
to  iexecutors  or  adminiftrators* 

a  Show.  R.         S  3^«  ^^^  ^^^  '^  ^^^  ^^  ^^^  ^^  ^^  opinion 
*''*  that  an  office  of  truft  might  be  granted  for  years. 

And  that  the  true  reafon  of  the  determination  in 
RejneWs  cafe  was,  that  the  cuftom  had  been  to  grant 
it  in  fee.  And  Lord  Chancellor  Fincb  is  reported  to 
haye  faid  that  an  office  may  be  granted  for  years : 
For  the  fame  inconveniencies  attend  an  office  in  fee  ; 
and  a  perfon  unknown  and  unfit,  as  an  infant  or  feme 
covert  may  happen  to  have  the  fame  under  an  eftate 
of  inheritance, 

5  33.  Offices  may  alfo  be  granted  at  will,  and 
9  Rep.  97  #•    in  ReynelPs  cafe  the  judges  faid  that  the  office  of 

marfliall  of  the  marihalfea  had  always  been  granted  for 
176 «.  life,  cr  at  will.    And  there  is  a  precedent  in  Dyer  of 

a  grant  by  the  king  of  the  office  of  chirographer  of 

the  common  pleas,  to  hare  as  long  as  it  Ihould  pleafc 

his  ms^efty. 
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§  34.  If  the  king  grants  an  office  to  hold  at  urill,  t  Inft,  42  n. 
and  grants  a  rent  to  the  officer  for  life,  for  the  exercife 
of  the  office ;  this  is  not  an  abfolute  eftate  for  life  ( 
becaufe  the  rent  being  granted  on  account  of  the  office 
and  for  difcharging  the  duties  of  it^  whenever .  the 
grantee's  intereft  in  the  office  ceafes^  the  rent  is  deter«» 
mined* 

^  35,  1!^bere  are  feveral  offices  which  may  be  orR«Ter£oa« 
granted  in  reverfion,  where  there  is  an  ulage  to  fupport  ^cnt.  i88, 
fuch  a  grant,  even  though  they  are  judicial  offices.   ^•"^  357^ 

But  without  fudh  an  ufage  or  cuftom,  no  judicial  office 

« 

can  be  granted  in  reverfion. 

$36.  King  James  i.  granted  the  office  of  auditor  ot  CurVsCaTe^ 
the  court  of  wards  to  two  perfons,  to  hold  immedi-  **  ^**' 
ately  from  the  death  of  the  two  perfons  who  then  held 
the  office.  It  was  reiblved  that  this  grant  Was  void, 
becauie  it  was  a  judicial  office,  and  as  none  can  give 
any  judgment  of  things  which  may  happen  infuturo^ 
fo.  none  can  be  a  judge  infuturo.  And  the  rule 
was,  that  ^cia  judiciale  non  cmcedantur  antequam 
vacentu  For  he  who  at  the  time  of  the  grant  in  re* 
verlion  may  be  able  and  fufficient  to  fupply  the  office 
of  judicature ;  before  the  office  falls,  may  become  un« 
able  and  infufficient  to  perform  it* 

§  37*  Ah  ecclefiaflical  office  of  the  judicial  kind 
may  be  granted  in  reVerfion,  whete  there  is  a  cuftom 
And  ufage  to  fupport  fuch  a  grattt. 

S  38.  The  office  of  tegifter  of  the  bifhop  of  Ro-  Young  r. 
d^er  itfais  gx*anted  to  a  perfon,  to  hold  from  the  death  cra  Ctr. 
Vox^m.  L  of  '79« 
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t  Roll.  Ab.     or  furrender  of  the  perfon,  who  then'held  it  for  life, 
'^5*  to  be  exercifed  by  the  grantee,  or  his  fufficient  deputy. 

It  was  refolved  that  the  grant  was  good,  for  although 
there  is  no  reverfion  of  an  office,  uhlefs  it  be  an  office 
6f  inheritance,  yet  it  miay  well  be  granted  in  reverfion, 
habendum  after  the  death  of  the  |>refent  officer;  it 
being  no  more  than  a  pravifion  of  a  perfon  to  Aipply 
Tones  ▼.  ^^9  when  it  becomes  void.     And  where  fuch  provifion 

^iV     /c       ^^  ^^  ufually  made,  tlje  cuftom  and  ufage  give 

fimdion  to  it. 

Unr  Kemp        S  39*  Where  the  king  granted  an  office  to  a  perfon 

1  Salk.  465.     durante  bene  placito.  and  afterwards  planted  the  fame 
8kiaR*446.  .    ' 

office  to  another  perfon  for  life,  to  commence  after 

the  death,  furrender,  or  forfeiture,  of  the  firft  grantee ; 

it  was  objefted  that  the  fecond  grant  was  void,  for  (he 

firft  eftate  being  at  will  could  not  be  furrendered  or 

forfeited;  and  that  an  eftate  of  freehold  could  not 

depend  upon  an  eftate  at  will. 

The  court  faid,  ift.  That  an  eftate  at  will  in  lands 
could  not  be  furrendered,  becaufe  it  was  determinable 
at  the  will  of  either  party.  But  an  office  was  not  pro- 
perly at  the  will  of  both  parties,  but  at  the  will  of  the 
king  only;  for  the  grantee  could  not  determine  his 
will  but  by  furrender.  2d,  It  might  be  faid  to  be 
forfeitable  in  fome  meafure,  and  the  king's  tenants  at 
will  might  be  faid  to  forfeit ;  for  in  the  cafe  of  for- 
feiture the  king  would  be  informed  by  inquifition  be- 
fore  he  determined  his  will,  and  then  upon  the  return 
of  the  inquifition  the  office  would  be  forfeited.  3d,  A 
frediold  eftate  in  lands  could  not  be  granted  to  com^ 

mcncCi 
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mence,  m  fiiiwo^  or  depend  on  an  eftate  at  will: 
but  a  new  office  might  be  created  to  commence  in 
fiauroj  for  it  was  the  creature  of  him  who  made  it ; 
and  it  was  no  otherwife  in  beii^  than  it  was  in  grant ; 
and  the  king  did  not  grant  a  reverfion,  but  in  rever- 
fion^  and  that  not  in  refpefl  of  a  particular  eftate  ^  but 
becaufe  he  was  pleafed  to  grant  in  fUtun. 

*5  40.  All  thofe  offices  which  are  of  a  real  nature  What  Olficet 

and  grantable  in  lee  fimple,  may  be  intailed  within  the  ^^,  ^^ 

ftatute  de  donis  conditionalibus.    fiecaufe  they  are  de-  i  inft.  ao  «• 
mandable  in  a  fracipe  ut  tenementa.    Thus  Lord  Coke 

fiiys,  that  the  office  of  the  marfhal  of  England  was  in-  VideConint's 

tailed;  as  alfo  the  office  of  one  of  the  chamberlains  ^'*'°"*  '^^* 
of  the  exchequer. 

§  41.  The  offices  of  fteward,  leceiyer^  or  bailiff  of  i  inft.  20  a. 
a  manor,  or  of  forefter,  may  be  intailed  within  the   \  ^^  ^^^' 
ftatute  De  Bonis;  becaufe  they  are  ezerd&ble  within  -^J^* 
lands. 

'§42.  But  offices  merely  perfonal  are  not  capable  of 
being  intailed.  This  point  was  very  fully  argued  ia 
the  cafe  refpeding  the  office  of  Great  Chamberlain 
of  England^  determined  by  the  Houfe  of  Lords  in 

1606. 

John  De  Vere^  Earl  of  Ojifordy  in  4  EJi:^^  being  Colllns's 
feifcd  in  fee-fimple  of  the  office  of  Great  Chamberlain  ^^""'*'  '^'* 
^ofEnghndy  by  his  deed,  covenanted  with  the  Duke 
.  of  Norfolk  and  others,  that  he  and  his  heirs  and  affigbs 
would  from  thejiccforth  ftand  feifcd  thereof,  to  the  ufe 

L  2  of 
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cf  himfelf  for  life)  renudnder  to  the  Lord  Bulbeck  \Ai 
fon  and  the  heirs  males  of  his  body*  Robert  Ear)  of 
Oxford  claimed  the  office  under  this  intail,  as  heir  male 
of  the  body  ^f  Jobn  the  fettlor,  and  Lord  Wilhugbby 
claimed  the  fame  as  heir  general. 

Lord  Chief  Juflice  Crew  delivered  his  opinion,  thit 
the  office  was  intailable  within  the  ftatute  De  Bonis. 
But  a  majority  of  the  other  judges,  amongft  whom  was 
Mr.  Juftice  Dedridge^  (a  part  of  whofe  argument  may 
be  feen  in  Collins)^  gave  their  opinion,  that  this  hig^ 
office  was  inherent  in  the  blood  of  the  firft  grantee, 
and  incapable  of  alienation ;  and,  therefore,  could  not 
be  intailed  by  any  perfbn  feifed  of  it.  In  confequence 
of  this  opinion,  the  Houfe  of  Lorda  certified  in  favour 
of  Lord  fVillougbby  the  heir  general ;  and  the  office 
was  accordingly  granted  to  him  by  his  majefly. 

What  Offices  $  43*  A  woman  may  be  endowed  of  an  office  of 
DowCT  and  ^  inheritance,  as  of  the  office  of  marfhall  of  the  marfbal- 
Curtefy,         fea,  to  have  the  third  part  of  the  profits ;   but,  in 

fuch  caiej  me  muft  contnbute  a  third  part  of  the 

charges^ 

So  ihe  may  be  endowed  of  a  third  part  of  the  profxis 
arifmg  from  the  keeping  of  the  gaol  of  the  abbey  of 
Wejlminjier\  or  of  the  third  part  of  the  profits  of 
courts,  fines,  heriots,  ^e. 

Fk)^-  379-  ^  ^^  Curtefy  is  alfb  incident  to  offices  of  inhe- 
t  laft.  29  m.    ntance ;  and  Lord  Coke  has  cited  a  record,  from  whidi 

it  appears  that  ^ohn  Duke  of  Laneajler  was  allowed  fo 

exercife 
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CKercife  the  office  of  fenefchal  of  England^  at  the  co- 
ronadoa  of  Richard  2.^  as  tenant  by  the  curtefy. 

§  45*  At  the  lame  coronation,  John  Dymock  claimed   CoIUnf,  ;• 
the  ofEce  of  king's  champion,  as  tenant  by  the  curtefy, 
and  was  admitted  and  received  accordingly. 

S  46.  Minifterial   offices  requiring  only  common   Some  Offices 
fldll  and  diligence,  may  be  held  by  two  perfons :  and  ^  Tw>  Per* 
fp  may  alfp  ibme  judicial  offices  eftablifhed  I^  a^  of  'on** 
Rarliament,    But  an  antient  judicial  office  cannot  be 
granted  to  two  perfons.    And  Lord  Coke  fays,  that  4  laft.  1^5. 
Henry  6.  having  granted  the  office  of  high  admiral  to 
the  Duke  of  Exeter  and  his  (on,  the  judges  held  it  to 
be  void,  the  charter  being  of  a  judicial  office  \  for 
fucfa  antient  offices  muft  be  granted  as  they  formerly 
h^y(s  ))e^* 

§  47.  A  grant  to  two  perfons  to  be  chief  juftices  of  u  Rep.  5*. 
afiy  of  the  benches  is  void.  But  as  to  offices  incident 
to  the  king's  courts  at  Wejlminfier^  it  feems  to  be  in 
the  difcretion  of  the  judges,  if  they  fee  that  an  office 
in  their  courts  (:omprphends  too  much  for  ope  man  to 
executis,  to  join  another  pprfon  with  him.  But,  in 
fuch  a  c^fe,  it  muft  (till  l^  granted  as  one  office.  For 
if  it  is  divided  into  two  or  three  diffisrent  offices,  the 
prefcription  is  interrupted^  and  it  13  not  a  grant  of  the 
antient  office. 

§  48.  Ecclefiaftical  offices^  though  of  the  judicial 
Idnd,  may  be  granted  to  two  perfons,  where  there  has 
b^  » xi&^q  of  granting  them  ia  that  manner. 

L  3  §49*  The 


_  _  »  _ 
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Jones  ▼.  §  49.  The  biihop  of  Landaff  grasoted  the  office  of 

k!^*!?*^  chancellor  or  commiflary  of  his  diocefe  to  tw6  perfons 

4  Mod.  16.  X.0  hold  the  lame  conjundim  et  divifimy  to  them  and  the 

X  Show,  R; 

289.  furvivor  of  them*    It  was  agreed  by  the  counfel  on 

^j5^^  ■    '       both  fides,  that  this  office  had  been  antiently  and 

ufually  granted  in  this  manner.  And  on  a  cafe  ftated 
out  of  Chancery,  and  referred  to  the  Court  of  King's 
Bench,  the  only  queftion  was,  whether  this  was  fuch 
a  judicial  office  as  could  be  granted  to  two  perfons. 
It  was  refolved  that  it  was  a  good  grant ;  and  the  prin* 
cipal  reafon  of  the  judgment  was,  becaufe  of  the  long 
and  conftant  ufage.  And  it  was  faid,  that  the  offices 
of  mofl  of  the  biihopricks  in  England  were  and  had 
been  conftantly  fo  granted. 

3  Salk.  R.  §  56.  SaJkeld  reports,  that  in  this  cafe,  the  court  faid, 

NcTiirtCafe,  ^  ^^  office  be  granted  to  two,  and  one  dies,  the  office 
Flowd.  37«.     does  not  furvive,  but  determines.     As,  if  there  are 

two  fheriffs,  and  one  of  them  dies,  the  other  cannot 
aS :  otherwife,  if  granted  to  two,  and  the  furvivor  of 
them. 

What  Offices        S  5'«  Where  an  office  is  granted  to  a  perfon  and 

fiffncd?  *  ^  ^^"'*>  ^^  ^^  ^  perfon  and  his  affigns  for  his  life,  it" 

Plowd.  378.  may  in  fome  cafes  be  affigned.     For  Jenkins  ftates  that 

J«nk.  141.  '  it  was  held  by  all  the  judges  in  the  exchequer,  that 

Hoi*  170.  ^jjgj^  ^jjg  Qg^^  ^£  chamberlain  of  the  exchequer  waa 

granted  to  J.  and  his  affigns,  J.  might  affign  it^  but 
could  not  make  a  deputy,  without  fpecial  words  to 
enable  hinu 

S  52.  thcrt 
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§  52.  HieFe  i&,  however,  great  ohfcurity  in  the 
books  refpedJng  the  alfignment  of  offices.  In  a  cafe  Dennii  t. 
reported  by  Hardrefsy  the  queftion  was,  whether  Um  Hardl^ax. 
office  of  teller  of  the  exchequer,  which  had  been 
graofed  to  a  man,  habendum  to  him  and  his  ^fiigns, 
during  his  Ufe,  could  be  affigned*  Serjeant  Glynn  con- 
tended, that  the  office  was  affignable  by  reafon  of  the 
word  affigns  in  the  patent ;  but  elfe  it  would  not  have 
been  affignable,  being  an  office  of  trufl  which  concerns 
the  king  in  his  revenue.  That  ibme  offices  were  in 
their  nature  affignable  without  the  word  affigns,  and 
fome  not ;  as  a  parkerfliip  is  an  office  affignable  m  its 
nature,  being  an  office  of  profit.  Others  are  not,  viz. 
offices  of  public  truft,  as  the  office  in  queftion ;  fo 
offices  granted  to  men,  and  their  affigns,  were  affignable, 
and  there  was  no  inconvenience  in  fuch  a  cafe,  for,  if 
affigned  to  an  unfit  perfon,  the  court  would  refufe  to 
admit  him. 

Sir  Heneage  Finch  argued  on  the  other  fide,  ift. 
That  the  office  was  not  affignable  without  the  word 
affigns,  becaufe  it  was  an  office  of  a  great  and  public 
truft.  2d,  That  the  habendum  did  not  alter  the  cafe, 
it  being  in  the  king's  pafe.  .  For  it  would  be  inconveni- 
ent that  the  king  fhould  have  an  officer,  in  fuch  a  place, 
put  upon  him  againft  his  will ;  and  habendum  to  the 
grantee  and  his  affigns,  was  no  other  than  if  it  had 
been  to  him  and  his  heirs,  which  would  have  been 
void.  In  Hattonh  cafe,  the  office  of  a  garbler .granted, 
with  power  to  one  to  make  a  deputy,  did  not  extend 
to  an  affignee :  becaufe  it  was  an  office  of  truft. 
There  was  no  precedent  of  an  affignment  of  fuch  an 

L  4  office. 
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office.    No  judgment  -was  given  in  this  cafe,  tli^  king 
having  ftopp^d  the  proceedings  by  a  ^t  df  rege  in 

conftdu^ 


Ante,  (.  42. 
Collins,  192. 
Vide  Rex  ▼. 
X*enthal9 
3  Mod.  143. 


%  53.  In  the  cafe  refpeding  the  office  of  Great 
Chamberlain  of  England  in  1626,  Mr.  Juftice  Dodridge 
was  of  opinion,  that  an  office  wa^  not  within  the  fta- 
tute  of  vifes. 


Wbomay 
hold  Offices. 
I  Inft.  3  L 
Jenk.  121. 
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%  {4.  Lord  Ceke  fays,  that,  <^  if  an  office,  either  in 
^^  the  grant  of  the  king,  or  of  a  fubjed  which  con* 
f  ^  cerns  the  adminiftration,  proceeding,  or  execution 
pf  jufHce,  or  the  king's  revenue,  or  the  common 
wealth,  or  the  intereft,  benefit,  or  fafety  of  the 
fubjed,  or  the  like,  be  granted  to  a  man  that  h 
<<  inexpert,  and  hath  no  ikill  and  fcience  to  ejcercife  or 
^  execute  the  fjaime,  the  grant  is  merely  void,  and  th^ 
party  difabled  by  law,  and  incapable  to  take  th^ 
fame,  pro  commodo  regis  et  populi.  For  only  men  of 
<«  ikill,  knowledge,  and  ability  to  exerdfe  the  fame,. 
^^  a^e  capable  of  the  %n^,  to  ferve  the  kjn^  pd  hi$ 
^*  people."     • 


« 
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Bro.  Ab.  Tit. 
Office,  48. 
Pycr,  150. 


§  $S*  King  Edw.  4.  by  letters  patent,  ^ppointe4 
Thomas  Vintner  to  be  clerk  of  the  crown.  The  judge^ 
of  the  Court  of  King's  Bench,  with  the  aflent  of  th^ 
judges  of  the  Cpprt  of  Common  Pleas,  refufed  him  ; 
becaufe  he  was  }iot  exercifed  in  his  offif  e,  nor  any 
other  in  the  court,  as  he  ought  by  a  long  time,  and 
fo  declared  to  the  king.  Upon  which  the  king,  by 
advice  of  the  jufUces,  appointed  one  Jobn^  Weft  clerk 
tbere,  who  was  expert,  and  fent  to  the  fai[d  jufUces  his 

letter 
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lotters  uiider  his  fignet,  vhich  after  vere  inroUed  in 
ike  bmt  court,  that  they  rgeded  Vintner  and  admtted 
Wefi. 

§  ^6.  A  clergyman  was    made   chancellor   to  a  Satton'iCiTet 
biihop,  and  confirmed  by  the  dean  and  chapter :  but,  waikcrv,  ** 

becaufe  he  was  not  learned  in  the  canon  and  civil  law,   }^^^* 

,  _    •  ,  ^  /I.    1  .«•  Cro.Car.158. 

he  was  removed  by  the  ecclefiaitical  commiifioners* 

And  though  it  was  infifted  that  he  had  a  freehold, 

and  therefore  had  prayed  a  prohibition,  yet  it  was 

denied, 

§  57*  A  grant  of  an  office  of  fldll  to  an  infant,  to  Jenk.  isi« 
be  exercifed  in  prafenti^  is  void.    But  if  infuturo^  and 
that  he  is  of  full  age  and  expert,  when  the  office  is  to 
^  e?cerpfed^  the  grant  is  good* 

$  58.  Where  in  the  grant  of  an  office  it  is  exprefsly  YWmg  v. 
faid,  that  it  fhall  be  exercifeable  by  deputy,  the  grantee  Cro.Car,279, 
need  not  have  fuch  fldll  and  knowledge,  as  is  necef* 
^  to  the  eicecution  of  the  office. 

%  59*  Offices  merely  minifterial,  which  do  not  re* 
quire  particular  (kill  or  knowledge,  may  be  granted  to 
a^y  pe^Ibn,  and  even  to  women. 

Thus,  a  woman  may  haye  the  office  of  the  cuftody   Lady  RufiU't 
of  a  cafUe ;  and  Lord  Coke  mentions  an  inftance  of  a   ^^\ 
woman's  having  the  office  of  forefter  in  fee-fimple.   4inft.  311* 
But  he  obferves,  that  flie  could  not  execute  the  office 
fierfelf,  but  was  obliged  to  appoint  a  deputy  during 
fhe  eyre^  who  ihould  be  fwonit 

r 
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CoOins^  119.         §  60.  Mr.  Serjeant  Dodridgey  ia  his  argument  re- 

fpefting  the  barony  of  Ber^vemtj^  mti^oM^  that  the 
ofHce  of  high  conftable  of  England  defcended  to  the 
daughter  of  Humphrey  De  Bobun  Earl  of  Hereford  and 
EJfex.  The  office  of  lord  fteward  defcended  to  Blanch 
daughter  of  Henry  Earl  of  Lancajier^  in  whofe  right 
yohn  of  Gaunt  enjoyed  the  fame.  And  the  office  of 
Earl  Marjhall  defcended  by  an  heir  female  to  the  houfe 
of  Norfolk. 

The  office  of  Great  Chamberlain  of  England  is  at 
this  moment  held  by  the  two  filters  and  co-heirs  of 
Robert  late  Duke  of  Ancajier. 

How  to  be  $  ^i*  Offices  which  concern  the  adminiftration  of 

^crcifcd.        juftice,  fuchas  the  judges  of  the  king's  courts  at  Wejl* 

winjler^  t^e.  muft  be  exercifed  in  perfon,  and  not  by 

deputy. 

5  62.  There  is,  however,  one  exception  to  thi$ 
rule';  for  a  iheriff,  though  his  office  concerns  the  ad* 
miniftration  of  juftice,  may  notwithftanding  appoint  a 
deputy,  by  the  name  of  under- fherifil 

§  6^*  There  are  fome  offices  of  the  Judicial  kind, 

in  the  creation  or  grant  of  which  is  contained  a  power 

4lnft.29u      of  appointing  a  deputy.    Thus,  the  chief  juftices  in 

eyre  may  appoint  deputies,  by  the  exprefs  words  of 
their  patents,  to  exerdfe  the  office  for  ihem. 

§  64.  A  minifterial  office  which  is  to  be  performed 
by  the  grantee  in  perfon,  cannot  be  exercifed  by  de- 
puty. 


TifffXTV.    Offices.     564— 6ff.  155 

puty.    Thus,  it  is  faid  in  Dyer,  that  the  office  of  car-  7 1,  jj.  10. 
ter,  bdng  an  office  of  truft,  canniot  be  exercifed  by 
deputy.* 

§  6$,  But  minifterial  offices  xnrhicb  are  not  of  truft,   Earf  af 
and  do  not  require  any  particular  fidll,  may  in  general   cafc^    ^  * 
be  exercifed  by  deputy.    And  all  offices  which  may  be  9  I^«P-  4*- 
affigiied,  may  be  exercifed  by  deputy.     For,  cui  licet 
guod  majus  eft,  non  debet  quod  minus  ejt  rsm  licere. 

§  65.  Lord  Coke  lays,  there  is  a  great  diffidence  9  Rep.  4S  l» 
between  a  deputy  and  an  affignee  of  an  office.  Fot  « 
an  affignee  is  a  perfon  who  has  an  eftate  or  intereft  in 
the  office  itfelf,  and  doth  all  in  his  own  name,  for 
tinhorn  his  grantor  ihaU  not  anfw^,  unlefs  it  be  in  fpe- 
dal  cafes.  But  a  deputy  has  no  eftate  or  intereft  in 
the  office,  but  is  the  officer's  ihadow,  and  doth  all 
things  in  the  name  of  the  officer,  and  nothing  in  his 
own  name,  and  for  whom  his  grantor  fhall  anfwer. 

§  ^f.  A  deputy  cannot,  in  general,  make  a  deputy ; 
for  a  deputy  being  only  one  who  is  authorized  himfelf, 
he  cannot  delegate  his  authority  to  another.     But  it   Parker  ▼. 
has  been  held  that  a  fteward  of  a  manor,  who  is  aa«    ^r^V  „ 
thorised  to  exercife  the  office  by  himfelf,  or  his  fuffi-   65$. 
dent  deputy,  may  enable  another  perfon  to  take  a 
furrendet  out  of  court* 

'   §  6S.  Offices  of  inheritance  may  be  exercifed  by   i  lofl.  107  ^. 
deputy  in  cafe  the  perfons  entitled  for  the  time  to  the 
office  are  incapable  of  exercifing  it  in  perfon :  as,  where 
(uch  offices  defcend  to  infants  or  women,  or  to  a  per« 

8  fon 
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CoUias,  69.     fon  under  die  rank  of  a  knight.    Thus,  the  office  of 
Keilw.  171 4.  Earl  MarihaU  of  England^  and  alfo  that  of  High  Con- 

ftable  of  England^  may  be  exercifed  by  deputy. 

Duke  of  5  69.  Hi4mpbrey  De  Bohun  Earl  of  Hertford^  held 

ham's  Sife,      ^^  manors  of  Harlefield^  tsfc*  of  the  king  by  the  fer- 

^^i>  *|5  *•    vice  of  being  conftable  of  flnglandf  a|id  had  iffue  two 

Vide  2  Bro.     daughters.    Upon  a  quefiion  how  the  daught^s,  be- 

'^      fore  marriage,  could  exerdfe  the  office,  it  was  rcfolvcd, 

that  they  might  make  their  fufficient  deputy  to  do  it 

for  them;  and,  after  marriage^  the  hufband  of  the 

^defl  might  do  it  alone, 

^  Bro.  Pari         §7^*  ^^  ^^  <^^^  refpef^ing  the  office  of  Gre^t 
Ca.i46.         Chamberlain  of  England^  which  was  heard  in  the 

Houfe  of  Lords  in  the  year  1782,  Lady  Wilhugbby  of 
Erejbjj  (the  wife  of  Mr,  Burrell)^  who  was  the  eldeft 
of  the  two  filters,  and  coheir^  of  Robert  Dul^e  of  Ar^^ 
cqfter^  claimed  this  oiEce;  ;[nd  contended,  that,  if 
there  was  any  groimd  to  fay  that  the  office  had  de- 
fended to  both  the  fillers,  ftill  tl^t  thp  right  to  exer- 
cife  the  office  belonged  to  y[r.  Rurrell  as  the  huibanc) 
of  the  eldeft.  And,  in  fupport  of  this  claim,  it  was 
infilled,  that  the  office  of  Great  Chamberlai|i  of  Eng^ 
land  was  an  hereditary  office  in  grofs  l^dd  in  grand 
ieijeanty ;  and,  in  the  cafe  of  coheirs,  when  the  eldeft 
happened  to  be  a  feme  covert,  defcended  upon  thq 
eldeft,  and  was  to  be  executed  by  her  hufband  :  and 
that  this  was  perfefUy  agreeable  to,  and  warranted  by, 
die  ufage  in  all  fuch  great  offices  as  had  in  tl^e  courft; 
of  time  defcended  to  heirs  general.  The  office  of 
jlcwsg:^  of  ^n^land  hzA  defcendc^  Vk  twp  ixv(t9nces  tq 


the  eldeft  daughter.  The  office  of  conftable  of  Eng- 
land  had  come  to  Humphrey  de  Bobun  by  his  marriage 
with  the  eldeft  daughter  of  Milo  Fttzwalter.  The 
office  of  Earl  Marjball  of  England  came  to  Roger  Bigoi 
JEarl  of  Norfolk  J  in  right  of  his  mother  Mattdj  who 
was  the  eldeft  daughter  of  William  Mar/hall  Earl  6E 
Pembroke. 

The  following  queftion  was  put  to  the  judges :— * 

^^  The  late  Duke  of  ^^ir^^r  having  died  feifed  of 
^  the  office  of  Great  Chamberlain  of  England^  leaving 
•*  Lady  Willougbby  of  Erejby^  and  Lady  Cbarlotte 
^^  Bertie  J  his  fifters  and  coheirefles ;  does  the  laid 
^«  office  belong  to  the  eldeft  alone^  or  to  both ;  or, 
<^  in  either  cafe,  is  the  huftiand  of  the  eldeft  en- 
<^  titled  to  execute  the  faid  office,  or  may  bodi  fifters 
execute  it  by  deputy ;  and  how  muft  ftich  deputy 
be  appointed  ?  Or  does  it  devolve  upon  the  king 
to  name  a  proper  perfon  to  execute  the  office  dull- 
ing the  incapacity  of  the  heir  ?  The  judges  deli- 
^^  vered  their  unanimous  opinion,  ^^  that  the  office 
belonged  to  both  fifters  j  that  the  hufband  of  the 
eldeft  was  not,  of  right,  entitled  to  execute  the  laid 
^^  office.  That  both  fifters  might  execute  it  by  de- 
^^  puty  to  be  appointed  by  them ;  fuch  deputy  not 
^  being  of  a  degree  inferior  to  a  knight ;  and  to  be 
•*  approved  of  by  his  majefty."  » 


€C 


The  Lords  certified  accordingly. 


S  71.  With 


i5f  TstkXZY.    Ciffices.    Syi-^S- 

Qnalifica-  $  ji •  With  w^p^  to  tlie:09di8  required  to ibe  (alMi^ 

^"oWm^**  and  the  ceremonies  to  be  ^peifonned,  ai  .^Dalificatiom 
Offices.  fQf  holding  offices,  it  is  enafted  by  the  iB  €ba.  2« 

!ft.2«  ^.  I.  that  no  perfon  fhall  be  chofen  to  any  office 
«f ^magiftracy,  place  of  tnift,  or  other  employment  rei- 
fating  to  the  government  of  any  dty,  corporation, 
borough,  cinque  port,  or  other  port  town,  who  fliall 
not  have  received  the  facrament,  according  to  the 
rites  of  the  church  of  England j  within  one  year  next 
before  fuch  eledion.  And  that  every  perfon  fo  placed 
er  ele&ed,  Ihall  take  the  oaths  of  allegiance  and  fu- 
premacy* 

§  ^a.  By  the  ftatute  25  Cba.  2.,  commonly  called 
AitSift  ASlj  itisenaded,  that  all  officers,  dvil  and 
ndlitary,  (except  thofe  of  inheritemce  appcxnting  de- 
-pulids),  and  all  who  have  any  place  of  truft  or  em- 
ploytnent  in  the  king's  houfehold,  Ihall:  take  die  oaths 
,  xtf  allegiance  and  fupr^macy  and  teit,  the  next  term  in 
ihe  Eing^s  Bench  cm*  Chancery,  or  Quarter  Seffions, 
^and  receive  the  facrament  within  three  months,  and 
give  in  a  certificate  Shei^f,  provea  by  two  witnefles, 
to  the  court  wherein  they  (ake  the  laid  oaths ;  and  in 
cafe  of  negleft,  ihall  be  di&bled  to  hold  the  faid 
^effices,  &fr«  and  forfeit  500 /« 

S  73.  An  ad  is  pafled  regularly  every  year  to  inf- 
demnify  perfons  in  office  who  have  negleded  to  qua- 
lify themfelves  according  to  what  is  provided  in  the 
teft  aa. 

§  74.  Though 
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5  74*  Tliough  the  wotds  of  the  ftatute  13  Cbiu  t. 
are  fo  rery  (farong  as  to  make  ele&bm  to  offiecB  void» 
and  thofe  of  the  left  aft,  to  make  fiich  perfims  dit 
abled  in  law  to  all  intents  and  purpofes  whatfoeyer  to 
hold  fuch  offices,  yet  it  has  been  held,  that  the  a^  of 
perfons  not  qualified  according  to  thefe  ftatotes  vasff 
be  v^d  as  to  ftrangers.  For  otherwiie,  not  only 
thofe  who  no  way  infripge  the  law,  but  even  thofe 
whofe  benefit  is  intended  to  be  advanced  by  it,  might 
be  fuffisrers  for  another's  fault,  to  which  they  were  in 
no  wife  privy. 

§  75*  The  intention  of  the  ftatute  13  Cba,  a.  was 
to  exclude  perfons  who  were  not  of  the  church  of 
England  from  all  offices  which  concern  the  .govern- 
ment,  and  is  to  be  confidered  as  prohibitory  npcm  :the 
eledors  quoad  fuch  perfons.  A  diflenter,  theteSExse, 
being  ineligible  to  fuch  office,  cannot  be  fined  :fbr  t^ 
fiifing  to  accept  it. 

§  76.  The  corporation  of  London^  by  a  -  byeJaw^  Hamfon  r. 
impofed  a  fine  of  600  /•  upon  every  perfon  who,  being  p^  Ca.  465I 
ele&ed,  fhould  refufe  to  ferve  the  office  of  {heri£f. 
The  chamberlain  of  Ltmdon  levied  debt  on  a  perfon 
mmed  Evans  for  the  penalty  of  his  refuial  to  ferve  the 
office  of  iherifi',  wjio  pleaded  the  flatnte  13  Cba.  2., 
averrir^  that  he  was  a  proteftant  diflenter  within  the 
toleration  ad,  of  fcrupulous  confcience,  and  therefisre 
had  not  received  the  facrament.  The  plaintiff  replied 
the  5  Geo.  i  •  which  confirms  members  of  corporations 
in  their  refpefUve  offices,  although  they  have  not  re- 
ceived the  facrament*    To  this,  the  xiefendant  xlemur- 

red. 


red,  and  judgment  was  given  in  iavour  of  the  city  i 
but  reverfed  by  a  fpecial  commiffion,  and  the  teverbi 
affirmed  by  the  Houfe  of  Lords. 

Of  the  Offence  §  77.  By  the  ftatute  5  and  6  Edw.  6.,  it  is  enafted, 
Offiosl''^  that  perfons  who  fhall  fell  any  office,  (hall  lofe  and 
1  laft.  23441.    forfgj^  j^ii  ^^  rigjj^^  intereft)  and  eftate  in  fuch  offices, 

and  in  the  gift  and  nomination  thereof;  and  that  all 
perfons  who  ihall  purchafe  fuch  offices,  fliall  be  dif- 
abled  from  occupying  or  enjoying  fuch  offices ;  and 
that  all  fuch  bargains  fliall  be  void :  provided  that  the 
a&  fliall  not  extend  to  any  offices  whereof  any  perfoa 
fliall  be  feifed  of  any  eftate  of  inheritance,  nor  to  any 
office  of  parkerfliip,  or  of  the  keeping  of  any  park, 
houfe,  manor,  garden,  chafe  or  foreft*  Provided  that 
all  afts  of  perfons  offending  againft  this  flatute,  done 
before  they  are  removed  from  their  offices,  fliall  be 
good  and  valid. 

Provided  that  this  a£k  fliall  not  extend  to  any  of  the 
chief  Juftices  of  the  Courts  of  King's  Bench  or  Com- 
mon Pleas,  or  to  any  of  the  juftices  of  affize. 

3  Inft.  Z48.         S  7^«  Lord  Coke  fays,  that  the  ftatute  5  Edw.  6.  ex* 
it>.  ji.  269.  jgjijg  j^g  ^gji  jQ  ecclefiaftical,  as  temporal  offices,  which 

concern  the  adminiftration  and  execution  of  juftice  ; 
and  that  it  was  refolved  in  the  cafe  of  Dr.  Trevor^ 
chancellor  of  a  bifliop  in  JVales^  that  both  the  office  of 
chancellor  and  regifter  of  a  bifliop,.  were  within  that 
ftatute;  becaufe  they  concern  the  adminiftration  of 
juftice.  And  Croie^  in  his  report  of  this  cafe,  £iys,  it 
was  held,  that  although  thefe  offices  concern  matters 

principally 
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principally  profalute  animarum  ;  yet  they  alfo  concern 
matters  about  matrimony,  and  legitimation,  viYdch 
touch  the  inheritance  of  the  fubjefts ;  and  about  matters 
of  legacy,  for  chattels  real  and  perfonal }  and,  in  that 
refpeft,  are  courts  of  juftice. 

§  79.  The  ofEce  of  archdeacon's  regifter  is  within  Woodward 
the  ftatute :  and  though  the  perfons  to  whom  the  fale  I'lct '280 
and  erant  was  made  die,  yet  the  archdeacon  is  difabled   ^  ^^^^^'  **^7» 

,        ^     n  r  t.  ,  .  n     Wille3R.57I. 

by  the  ftatute  from  makmg  any  other  grant  thereof, 
and  the  king  fhall  have  the  nomination. 

§  80.  The  office  of  cofferer  of  the  king's  houfehold 

« 

is  within  the  ftatute,  and  if  a  perfon  purchafes  this 
office,  he  becomes  thereby  difabled  from  enjoying  it. 

§  81.  Sir  Robert  Vernon  knight  being  cofferer  of  the   Ingram's 
king's  hbufe  fold  the  fame  for  a  certain  fum  of  money   23/^- 
toSir  Arthur  Ingram^  and  agreed  to  furrender  it  to  the   ^f«-J*c.  386. 
king,  to  the  intent  that  a  grant  might  be  made  of  it  to 
•  Sir  Arthur.     The  furrender  was  accordingly  made, 
and  Sir  Arthur  was  admitted.    It  was  refolved  by  Lord 
Chancellor  Egerton,  the  chief  juftice,  and  others  to 
whom  the  king  referred  the  fame,  that  this  fale  was 
void  by  the  ftatute,  and  that  Sir  Arthur  was  difabled  to 
hold  the  office,  and  that  the  king  could  not,  by  a  non 
ehftantey  difpenfe  with  this  ad,   fo  as  to  enable  Sir 
Arthur  to  enjoy  the  office  at  any  time  J  even  by  a  new 
grant,  upon  a  fubfequent  vacancy. 

§  82.  With  refpeO:  to  thofe  offices  which  are  not 

within  the  ftatute  5  Edw.  6.  offices  of  inheritance  and 

Vol.  Ill-  M  alfo 


t 


» 

alfo  offices  of  parkerihip  are  exprefsly  excepted  by  a 
Ellis  ▼.  Read,  provifo  in  the  ad.  >  And  all  under4eafes  of  fuch 
2  Lev.  15 1,     offices  arc  alfo  excepted  inclufively* 

Godbolt's  §  S3.  The  o^ce  of  bailiflp  of  a  hundred  is  not 

Cafe  . 

Leon.  XX.     within  the  ftatute ;  for  it  is  not  an  office  of  truft,  nor 
does  it  concern  the^tdminiftration  of  juftice. 

m 

§  84.  There  are  feveral  offices  incident  to  the  courts . 
of  law  at  Wejlminjler^  fuch  as  the  clerk  of  the  rules 
of  the  king's  bench,  the  prothonotary,  clerk  of  the 
warrants  and  inrolments  in  the  common  pleas,  &fr. 
which  being  in  the  gift  of  the  chief  juftices  are  ex- 
prefsly excepted  out  of  the  ad. 

« 
The  offices  of  the  fixtv  ckrks  in  chancery  are  not 

within  the  ftatute. 


Free,  in  Cl.a. 

199. 

Syfnonds  ▼. 

(-tibfoni 

2  Vcrn.  308. 

5  Burr.  R. 

2698. 

I  H.  Black. 

326: 


Huggins  V. 
BAinbridgCf 
WiUes  R. 
241. 


S  85.  This  ftatute  does  not  extend  to  Commiffions 
in  the  army.  And  it  was  formerly  held  that  the  office 
of  purfer  of  a  (hip  of  war  was  not  within  it.  But 
Lord  Mansfield  has  faid  that,  if  the  lords  of  the  admiralty 
were  to  take  money  for  their  warrant  to  appoint  a  per- 
fon  to  be  a  purfer,  it  would  be  criminal  in  the  tror* 
rupter,  and  corrupted^ 

S  86.  It  was  held  in  a  modem  cafe  that  a  contrad 
with  the  warden  of  the  Fleet,  (who  held  only  for  life 
under  the  crown),  that  for  a  fum  of  money  he  ihould 
furrender  the  office  to  the  king ;  to  the  intent  that  he 
ftould  procure  from  the  king  a  grant  of  the  office,  to 
the  purchafer,  was  void,  by  the  ftatute  5  and  6  Edt¥. 
6.  Q.  16.  though  that  office  had  been  and  might  be 

granted 


t 
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panted  to  a  fubjeft  in  fee.  And  that  a  bond  ^ven  to 
fecure  the  payment  of  fuch  confideration  money  could 
not  be  enforced  in  a  court  of  law. 

§  87.  It  was  alfo  held  in  the  lame  cafe  that  the  ex- 
ception  in  the  ftatu^e  5  and  6  Edw.  6.  c.  1 6.  that  the 
a£l  Ihould  not  extend  to  any  offi(y  of  which  any  per« 
Ton  .was  feized  of  an  eftate  of  inheritance,  meant  * 
only  offices  of  which  fubjeds  were  feifed  of  eftates  of 
inheritance. 

« 

S  88.  And  in  another  cafe  it  was  held  that  a  bond   Lajng  v. 
given  by  any  of  the  officers  mendoned  in  the  ftatute  ^||°^  |^ 
5  and  6  Edw.  6.  c.  15.  for  fecuring  all  the  profits  of  57 1- 
the  ofEce  to  the  perfon  appointing,  was  «yoid  by  that 
ftatute.    So  was  a  bond  gif  en.by  fuch  an  officer  to 
furrender  whenever  the  perfon  appointing  chofe. 

5  ^9*  Where  an, agreement  or  baigain  is  made  by  a  what  bar- 
deputy  to  pay  his  principal  half  the  profits  of  an  office,  ^rlthln  thc*^' 
it  is  not  within  the  ftatute ;  becaufe  it  is  not  to  pay  him  Statute. 

'  Cullifordv. 

a  fum  in  grofs^  but  half  the  profits  which  muft  be  De  CardoncU 

fucd  for  in  the  principal's  name :  for  they  belong  to  Q^J^Jp^n^y^ 

him,  though  a  (hare  is  to  be  allowed  out  of  thpm  to  Tudor,  Id. 
the  deputy  for  his  trouble. 

.    %  90.  But  an  agreement  to  allow  a  perfon  a  certain  Parfona  v. 
propordon  of  the  profits  of  an  office,  in  confideration  ^h  °w^. 
^f  his  having  procured  or  been  suding  in  to  the  ap-  s^^* 

polntment  of  it,  is  void,        « 

« 

Ms  %^uh!i 
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Where  Equity       §  gi.  As  the  provifions  of  the  ftatute  5  EJw.  6. 

relieves 

do  not  extend  to  all  cafes,  within  the  mifchief  which 

it  was  intended  to  prevent,  courts  of  equity  have  fre- 

Treat.  of  Eq.    quently  interpofed.     For  though  it  be  true  that  penal 

.  I,  C.4,  ^  4.    j^^^  ^^^  ^^^  ^^  ^^  extended  as  to  penalties  and  punifh- 

ments,  yet  if  there  be  a  public  mifchief,  and  a  court 
of  equity  fees  private  contrails  made  to  elude  laws^ 
cnaftcd  for  the  public  good,  it  ought  to  interpofe. 

Morris  V.  S  9^*  ^  perfon  gave  a  fum  of  money  to  another 

M'CuUock,      £^^  procuring  him  a  commiffion  in  the  marines.     Lord 

Chancellor  Henley  decreed  the  bargain  void,  and  faid— 
*'  I  lay  down  this  rule,  that  if  a  man  fells  his  intereft, 
«^  to  procure  a  permanent  ofSce  of  irufl  or  fervice 
*'  under  the  government,  it  is  a  contraft  of  turpitude : 
it  is  aSing  againft  the  conftitution,  by  which  the 
government  ought  to  be  ferved  by  fit  and  able  per- 
*'  fons,  recommended  by  the  proper  ofEcers  of  the 
**  crown,  for  their  abilities,  and  with  purity. 

Hancington  S  93'  Lord  Rochfort  being  groom  of  the  dole  to 

^'  P^"  ^^^^^''  his  Majefty,  and  in  confequence  of  that  office  recom- 
124.  mending  pages][of  the  prefence,  treated  with  die  plaiiw 

tiff's  teftator  to  recommend  him  upon  a  vacancy  on 
condition  that  he  fhould  grant  two  annuities  to  parti- 
cular perfons.  An  adion  being  brought  on  the  bonds 
fecuring  thefe  annuities  by  the  defendant's  teftator, 
for  the  arrears  of  the  annuity,  the  plaintiffs  filed  their 
bill  for  an  injundion.  The  defendants  had  demur- 
red, and  the  demurrer  had  been  over-ruled.  Upon  ^ 
motion  to  continue  the  injundion,  upon  the  merits^ 
the  anfwer  being  put  in,  it  was  argued  upon  the  part 

of 
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of  the  plamtiffs  that  the  boi^ds  were,  pro  turpi  caufa  ; 
that  Lord  Rochford,  having  a  confidence  placed  in  him 
by  the  king,  had  abufed  that  confidence,  hy  felling  his 
recommendation ;  and  that,  upon  the  public  policy  of 
the  law,  fuch  an  agreement  ought  not  to  ftand.  On 
the  other  hand  it  was  argued,  that  it  was  allowed  this 
was  not  an  office  within  the  flatute  of  Edw.  6.  that  it 
was  merely  an  office  refpefting  the  king's  private,  not 
his  public  charader ;  and  that  if  it  was  turpis  contract 
tus^  that  might  have  been  pleaded  at  law.  Lord 
Thurlow  expreffed  his  doubts,  whether  it  might  not 
have  been  brought  upon  the  record  at  law  by  a  plea, 
and  made  a  defence  there  to  the  a£Uon ;  but  thought 
that  not  a  fufficient  reafon  to  prevent  his  interpofition, 
the  court  of  law  never  having  determined  that  it  could 
he  fo  brought  there  as  a  defence.  He  then,  admitting 
that  it  was  not  within  the  fbiute  Edw.  6.  but  treating 
it  as  a  matter  of  public  policy  of  the  law,  and  fimilar 
to  marriage  brocage  bonds,  where,  though  the  parties 
are  private  perlbns,  the  praftice  is  publicly  detrimen- 
tal, ordered  the  injundion  to  be  continued  till  the  Uzn^AU. 
hearing  ;  and  afterwards  upon  the  hearing  ordered  it  ^Vcr  Jun. 
(o  be  perpetualf  81 1, 

S  94.  Offices  may  be  loft.     i.  By  forfeiture.     2.  By  How  OfBcet 
jicceptance  of  another  office  incompatible  with  that  ™y  «  <*  • 
which  the  perfon  holds.     3.  By  the  determination  of 
the  thing  to  which  the  office  was  annexed, 

S  g^.  It  is  a  general  rule  that  if  a  perfon  does  any  Forfeiturct 
aft  which  is  contrary  to  the  nature  and  duty  of  his 
office,  or  rcfufes  to  perform  the  fervices  annexed  to  if, 

M  3  ^e 


1 66  Titl^  XIV.    Ofias.    5  95>  9^» 

the  ofEce  is  forfeited.    For  in  the  grant  of  every  office 
Lit.  L  378.      there  is  a  condition  implied,  that  the  grantee  fhall  exe- 
cute it  faithfully  and  diligently. 

9  Rep.  50  €.         S  9^*  Lo^d  CokefzySy  "  there  are  Aree  caofes  of 

^*  forfeiture  or  fcifure  of  offices,  for  matter  of  fafl:  % 
as,  for  abuiing,  not  ufing,  or  refufing.  Abufing  or 
mifufing ;  a$  if  the  marfhall  or  other  gaoler  (uSkr 
^^  voluntary  efcapes,  it  is  a  forfeiture  of  their  offices* 
^^  So  if  a  forefter  or  park  keeper  fell  and  cut  down 
^.^  wood,  unlefs  for  neceflary  bruih,  it  is  a  forfeiture 
**  of  their  offices  j  for  deftruftion  of  vert,  is  de- 
^^  firudion  of  venifon.    As  to  non-ufer  there  is  a  dif* 

V  ference,  when  the  office^concems  the  adminiftration 
^^  of  juftice,  or  the  commonwealth,  and  the  officer 
^*  ^x  ojfficiaj  or  of  neceffity,  ought  to  attend  without 
^  any  demand  or  requeft ;  there  the  non-ufer  or  non- 
^  attendance  in  court  is  a  forfeiture*  As  the  office  of 
f'  chamberlain  in  the  exchequer^  prothonotary,  &fi:. 
f^  in  the  common  pleas,  ^4:.  for  the  attendance  of 
*'  thefc  and  the  like  officers  is  of  neceffity  for  the  ad- 
t*  nwiftsation  of  juftice.  So  the  attendance  of  the 
f^  clerk  of  the  market  is  of  neceffity  for  the  coigunon* 
^*  wealth.  So  of  holding  the  fheriflfs  toum.  But 
^^  when  the  officer  ought  not  to  attend  or  exorcife  his 
^*  office  but  on  demand  or  requeft  to  be  made  by  him 
^  to  whom  he  is  officer,  there  non-ufer  or  non- 
^^  attendance  is  no  caufe  of  forfeiture  without  demand 

V  or  requeft  made.    But  when  the  office  concerns  any 

V  man!s  priyal?  property,  and  the  officer  ought  ex  afficio 
**  to  attend  his  office  without  requeft,  there  the  non- 
f*  ufcr  pr  non-attendwice  is  no  caufe  of  forfeiture, 

f^  unlefs 
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*<  unlefs  the  non-ufer  or  non-attendance  is  caufe  of 
^'  prejudice  or  damage  to  him,  xvhofe  officer  he  is,  in 
^  fomething  which  concerns  his  charge.  As  if  a 
^'  parker  or  ai/ios  parci  does  not  attend  one  or  two 
^^  days,  and  within  thefe  days  no  prejudice  or  damage 
**  happens,  it  is  no  forfeiture.  But,  if  by  reafon  of 
^  his  abfence  perfons  unknown  kill  any  deer,  it  is  a 
^^  forfeiture  of  his  office.  As  to  refufal  it  is  to  be 
<^  known,  that  in  all  cafes  when  an  officer  is  bound 
<<  upon  requeft  to  exercife  his  office,  if  he  do  it  not 
^  upon  requeft,  it  is  a  forfeiture.  As  if  the  fleward 
^^  of  a  manor  is  requefted  by  the  lord  to  hold  a  court, 
^  which  he  does  not.  it  is  a  forfeiture/* 

§  97.  A  Filazer  of  the  court  of  common  pleas  was   Vaux  t. 
abfent  from  his  office  during  two  years,  and  farmed  it   Jj^*^^"* 
from  year  to  year  without  leave  of  the  court,  for 
which  he  was  difcharged,  and  no  record  of  the  dif- 
charge  was  entered  on  the  roll.    And  upon  his  bring* 
ing  an  affife  this  was  held  a  good  difcharge. 

§  918.  If  a  tenant  in  tail  of  an  office  commits  a  for.*  7  Rep.  34  ;, 
feiture  it  fliall  bind  the  iflue,  by  force  of  the  condition 
i^iti  annexed  by  law  to  fuch  eftate.     But,  if  an  officer 
for  Ijfe  commits  a  forfeiture,  this  Ihall  not  affe£b  the 
perlon  Entitled  to  thp  in)ieritance« 

§  99*  If  the  deputy  of  an  office  in  fee  does  any  z€t  Brti.  Ab. 

by  wh^ch  the  office  is  forfeited,  the  inheritance  of  the  Z"'  ^P"^^* 
office  is  thereby  loft.    But  if  a  perfon  having  aa  office 

of  inheritance,  leafes  it  for  life,  and  the  leflee  commits  »  Lor.  71. 

a  forfeiture,  this  Ihall  iiot  fbrfieit  (he  inheritance.  3*^288. 

M4  $  100.  It 
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Bro.  Ah.  §  1 00.  It  is  held  in  fome  cafes  that  where  tlicre  arc 

Y\\f.   ^^'     ^^^  J^^"^  officers,  the  forfeiture  of  one,  is  a  forfeiture 

of  the  other ;  for  both  are  one  and  the  fame  officer, 

and  the  office  is  entire. 

§  10 1.  It  has  however  been  determined  that  where 
an  office  is  granted  to  two,  and  one  of  them  is  attainted 
of  treafon,  the  other  fliall  not  forfeit. 

Ncvill's  Cafe,        §  1 02.  Sir  Edward  Nevill  and  Henry  Nevill  his  fon 

were  keepers  of  Alyngton  park  with  a  certain  fee  dur- 
ing their  lives,  and  the  life  of  the  longed  liver  of 
them.  3ir  Edv^ard  Nevill  was  attainted  of  treafon, 
and  the  queftion  was,  whether  the  king  Ihould  have  the 
office  by  the  attainder.  It  was  refolved  that,  being 
only  an  office  of  {kill  and  confidence,  the  fame  was 
not  forfeited  to  the  king ;  but  that  the  furvivor  fhould 
hold  the  fame,  with  the  profits  incident  thereto,  during 
his  life. 

Woedwardv.        §  103.  Where  an  ecclefiaftical  office  is  forfeited, 
^*^^»  -  the  benefit  of  it  goes  to  the  king  as  fupreme  ordinary. 

Poph.R.119.       §  104-  Where  a  principal  officer  is  authorized  to 
z  Vera.  174.    appoint  inferior  officers  under  him,  if  fuch  inferior 

officers  commit  a  forfeiture,  the  fuperior  officer  fhalj 

take  advantage  thereof, 

Acceptance  S  ^05-  ^  perfon  may  lofe  ^  office  by  the  accept- 

'  "^^  """u  Office    ^^^  ^^  another  office,  incompatible  with  that  which 

he  already  holds.     And  all  offices  are  incompatible 
and  inconfiftent  where  they  interfere  with  each  other. 

For 
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For  that  circumftance  creates  a  prefumptlon,  that  they 
cannot  be  executed  with  impartiality  and  honefty. 

S  106-  Thus  Lord  Coke  fays,  that  a  forefter  by  4ln't.  310, 
patent  for  life  having  been  made  juftice  in  eyre  of  the 
fame  foreft  bac  vice^  the  forefter  fhip  became  void  :  for 
thefe  offices  are  incompatible,  becaufe  the  forefter  is 
under  the  correftion  of  the  juftice  in  eyre,  and  hp 
cannot  correft  himfelf. 

§  1 07.  Upon  a  mandamus  to  reftore  a  perfon  to  the   R^*  ▼• 
place  of  town  clerk,    it  was  retumed  that  he  was   Sid.  R.  305. 
eledted  mayor  and  fwom,  and  therefore  they  chofe 
another  town  clerk.     And  the  court  was  ftrongly  of 
opinion  that  the  offices  were  incompatible,  becaufe  of  yjj  JchL^' 
the  f ubordination,  '  2  Term  R.  S 1 . 

§  108.  An  office  may  be  loft  by  the  deftru£Hon  of  Dcftrudion 
the  thing  to  which  it  is  incident.     As  if  a  perfon   cipal. 
grants  the  office  of  parker^  and   afterwards   dcftroys 
his  park,  the  office,  together  with  all  cafual  fees  an- 
nexed to  it,  is  gone.     For  the  office,  being  only  an   How^d't 
acceffary,  muft  follow  the  fate  of  the  principal.     For   Cro/car.59. 
although  the  grantor  of  the  office  could  not  appoint 
another  perfon  as  long  as  the  park  continued,  yet 
when  the  park  itfelf  was  determined  and  difparked, 
the  office,  which  was  appendant  thereto,  fhould  alfo  be 
determined.     And  it  was  faid  that  if  one  grant  the 
office  of  fteward  of  a  manor,   with  all  profits  of 
courts;  and  the  manor  is  afterwards  deftroyed,  the 
office  of  fteward,  together  with  the  cafual  profits  an- 
nexed to  it,  is  determined. 
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Cro.Car.6i.        %  109.  In  die  aboye  cafe  an  annual  fee  of  ^^40  had 

been  granted  to  the '  parker  ifliimg  out  of  the  king's 
manors  in  the  county  of  Surry.  And  a  queftion  arofe 
yrhether  that  was  determined  by  the  deftrudion  of 
the  park.  Sir  John  Walter^  chief  baron,  held  clearly 
that  it  was.  But  all  the  other  juftices  and  barons 
diflented  from  him,  becaufe  tl^e  annual  fee  was  granted 
by  a  diftind  claufe,  and  not  out  of  the  park :  and 
although  the  of&ce  was  determined,  yet  becaufe  it  was 
not  by  the  aft  or  default  of  the  grantee  himfelf,  but 
by  the  ad  of  the  grantor  only,  they  conceived,  the 
rraotee  (hould  enjoy  the  annuity. 
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Sedion  i. 

^T^HE  dignities  or  titl^  of  honour,  which  now  fubfift  Origia  gf 

^    m  England^  derive  their  origin  from  the  feudal  J^****^^ 

inftitutions,  and  were  introduced  info  this  country  by 

the  Normani. 

It 


*  No  titk  of  the  En^  law  has  been  fo  little  djfcufled  as  that 
^Digmtka^  nor  baa  any  fjftematic  arrangement  of  it  been  eter 
pnblidMd.  T)ic  only  work  on  tb«  fnbjed  is  C^/iSfit/'s  Proceedbgs  on 
CSlaiiqs  concerning  Baronies  by  Writ^  which  confifts  of  a  milceUaaei 
oos  ooQedioa  of  calfs,  littl;  afiiftance  ^puld  therefore  be  derived 
Irom  the  labours  of  others ;  but  the  Author  is  much  indebted  to  the 
cxtenfive  inlbrmatioQ  and  Itbciality  of  Framae  Towifendl^^.  Wind^ 
>HcnId. 
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It  was  a  fundamental  principle  of  the  feudal  polity, 
that  the  fupreme  authority  fhould  refide  in  the  general 
aflembly  of  the  ftate ;  which  was  originally  compofed 
of  the  king,  and  of  all  his  immediate  tenants,  who 
were  bound  to  attend  him  on  fuch  occafions,  as  a  part 
of  the  fervice  by  which  they  held  their  lands  ;  it  being 
a  rule  of  the  feudal  law,  that  every  vaffal  was  obliged 
to  be  prefent  at  hb  lord's  court,  and  there  tp  affift  hini 
with  his  advice. 

Gloff.  twr  S  2.  This   fervice  is   thus  defcribed   by  Ducange* 

aci  urn.  ^ervitium  placiti^  fervice  de  plaids^  quod  >  vaffalltis  do-* 
mhio  fuQ  feudato  debet^  cum  placita  fua  feu  qffifas  tenet^ 
(fjuod  fequi  .  et  juvare  dominum  de  placito  vocabant)* 
Mine  fornuda  in  homimis :  pro  pradidis  feudis  vobis 
jidelis  exijiam^  et  Jidele  fervitium  faciam^  videlicet  guer^ 
ram  et  placitum  ;  ad  fubmonitionem  vejiram^  vel  cujuf, 
libet  nwttii  vejiri.  VaJfalU  quippe  omnes  ad  ea  placita 
convenire  tenebantur. 

§  3.  The  power  of  the  feudal  fovereigns  over  their 
vaflals  was  extremely  limited ;  they  had  no  right  to' 
demand  any  fervices  or  duties,  which  were  not  exprefsly 
Teli^rvcd  to  them  upon  the  grant  and  inveftiture  of  the! 
feud  :  and,  therefore,  as  to  all  things  that  were  extra* 
feudal,  the  particular  confent  of  the  vaffals  was  necef- 
fary.  Hence  arofe  the  praftice  of  fummoning  tlje 
vaffals,  to  obtain  their  confent  to  any  new  meafure» 
the  fovereign  might  wifh  to  adopt ;  which  gave  rife  to 
thofe  general  aiTemblies  that,  upon  the  continent,  wero 
called  States^  and,  in  England^  Parliaments* 

S  4-  wW 
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$  4.  When  William  Ac  Norman  acquired  the  crowA 
of  England^  he  diftributed  the  greater  part  of  the  hndsr, 
which  belonged  to  the  Saxon  nobility,  among  his  fol- 
lowers",  to  hold  of  him  as  fttift  feuds,  referving'  the 
ttfual  fervices;  among  which,  attendance  upon  the 
king*s  high  court  was  one  of  the  principal.  And,  Wright's 
about  the  20th  year  of  his  reign,  the  tenure  of  all  the  ^*°*  ^*" 
lands  in  England  became  feudal,  and  they  were  fub- 
jedked  td  all  the  feudat  fervic(5s. 

S  5.  This  duty  of  attendance  on  the  king's  high 
court,  ga%'e  a  fpccies  of  dignity  to  thofe,  who  Were 
bound  to  It,  and  procured  them  an  honourable  appel- 
lation and  diftinftion.  The  firft  titles,  by  Which  they 
were  called,  were  thofe  of  Earl  and  Baron ;  and  the 
poffeffions,  from  which  they  derived  thefe  appellations, 
acquired  the  names  of  comitaiits  and  baronia.  Hence, 
Ingulf  hus  fays  of  the  Conqueror,  comitatus  et  baronias 
Normannis  fuis  dijtribuit. 

§  6.  The  perfons  who  poficflcd  thefe  dignities  were 
alfo  called  Peers  of  the  Realm^  or  Peers  of  Parliament^ 
from  the  word  fares  ;  which,  in  the  feudal  law,  denoted 
perfons^holding  of  the  fame  lord,  under  the  faihe  laws 
or  cafloms,  and  with  equal  powers:  for,  in  that 
fyftcm,  the  tenants  of  every  lord,  who  met  together  in 
his  court  to*  determine  the  difputes  arifing  within  his 
frfgnory,  were  called  Pares  Curia.  Thus  Sfelman  fays. 
Pares   dicutiturj  duij  acceptis  ab   eodem  domino,   put  a    9^^^*  "^^^ 

^  .  •  Pares. 

fegSj  comite  et  barone  (Jive  majori  Jive  minorij  feudis, 

*  fori  lege  vivunf  ;  et  dicuntur  omnes  fares  .  curia ^  quod 

in  cnriA  domini  illiusy  cujus  funt  vajfallij  far  em  habent 

fotejlatenh  fcil ;   vajfalli  regis  ^  in  cur  14  regni ;   vajalli 

comitis$ 
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ecmiis^  in  curid  comitate ;   wffalli  baronis^  in  curid 

S  7«  The  dignities  or  bdes  of  carl  and  baron,  hav« 
ing  been  originally  annexed  to  landed  eftates,  were 
confidered  as  incorporeal  hereditaments,  wherein  a 
perfon  might  have  a  freehold  eftate;  and,  although 
they  are  now  become  little  more  than  perfonal  ho- 
nours, yet  they  are  flill  clafled  under  the  head  of  real 
property. 

%  8.  During  the  reign  of  William  the  firft,  and  that 
of  his  fons,  all  dignities  or  titles  of  honour  were  an- 
nexed to  lands ;  and  every  perfon,  who  held  his  eftate 
in  capitCy  ut  de  perfond  re^s,  was  ipfo  faSo  a  peer  of 
parliament.  But,  although  perfons,  holding  one  or 
two  knights  fees  by  this  tenure,  had  a  right  to  attend 
parliament,  yet  it  is  fuppofed  that,  from  their  inability 
to  fupp6rt  the  expence  of  this  fervice,  th^  were  fbon 
exempted  from  it ;  and  none  were  required  to  attend 
but  thofe  who  poflefled  a  confiderable  number  of 
knight^s  fees,  or  a  manor. 

5  9-  Whenever  the  firft  kings  of  the  Nomum  taoe 
determined  to  hold  a  general  aiTembly  of  their  prind« 
pal  vaflals,  (which  was  afterwards  called  zparUaniiHt\ 
they  iflued  a  writ  of  fummons  to  all  their  immediate 
tenants,  requiring  thdr  attendance ;  but,  when  thefe 
tenants  became  very  numerous,  only  the  prindpal 
landholders  or  bartws  majores  were  particularly  fum^ 
moned^  by  the  king's  writ }  and  the  iherifis  of  the 

different 
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different  counties  were  direfted  to  fummon  the  inferior 
ones,  or  barones  minores. 

§10.  Thus,  m  king  yohn^s  Magna  Cbaria^  c.  14.  BlactTnas, 
it  is  ftipuiatedy  that  parliaments  fliall  be  fummoned 
in  this  manner:  Et  ad  habendum  commune  concilium 
regni  de  auxilio  qffidendo  aliter  quam  in  tribus  cqfibut 
pradiiUsy  vel  de  fcutagio  affidendo^  fummtmeri  faciemus 
arcbiepifcoposj  epifcopos^  abbates^  comites^  et  majcres 
barones^  Jigillatim  per  litteras  nojiras  ;  et  praterea  fih 
eiemus  fummmeri  in  generali^  per  vice-comites  et  ballivas 
nq/irosj  omnes  illos  qui  de  nobis  tcnent  in  capite^  ad  cer- 
ium diemy  &V« 

§  II.  About  the  end  of  the  reign  of  Henry  3.  a 
conliderable  alteration  took  place  in  the  rights  of  the 
barons  to  fit  in  parliament ;  for,  whereas  every  tenant 
in  capite  was  ipfofado  a  parliamentary  baron,,  and  en- 
titled to  be  fummoned,  either  by  the  king's  writ,  or 
by  the  flieriff,  yet,  about  that  period,  fome  new  maxim 
or  law  was  introduced,  by  which  it  was  declared  that 
no  perfon,  though  holding  lands  per  infegram  baroniam^ 
(hould  com6  to  parliament  without  being  particularly 
fummoned  by  the  king. 

$12.  This  fad  appears  to  have  been  firft  mentioned 
by  Camden  in  his  Britannia  •y  who  cites  an  antient 
Waiter,  without  naming  him,  as  his  authority:  Bk 
emmj  (Hen.  3.)  ex  fatis  antique  /criptare  loquor^  poji 
fnagnas  perturbatiofies  et  emrmes  vexationes  inter  ipfum 
regemj  Simonem  de  Mmeforti^  et  alios  barones  j  motas 
et/t^ceptasy  Jiatuit  et  ordinavit ;  quod  omnes  illi  comites 

et 
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€f  baronet  regrd  jingliSy    quibus  ipfe  rex  dignatus  efi 

brevia  fummonitionis  dirigere^  venirent  ad  parliamentumj 
et  mn  alii ;  nift  forte  domintis  rex  alia  ilia  brevia  iis 
dirigere  voluijfet.  * 

Tit  of  Hon.         %  t\.  Selden  does  not  give  much  credit  to  this  rcU- 
f*  21.  tion,  and  fays,  he  never  could  diicover  who  this  antient 

writer,  cited  by  Camdenj  was;  but  thinks  that,  not 
long  after  the  great  charter  of  king  John^  or  probably 

« 

in  his  life*time,  feme  law  was  made,  that  induced  the 
utter  exclufion  of  all  tenants  in  capite  from  parliament^ 
except  the  antient  and  greater  barons,  and  fuch  others 
as  the  king  thought  proper  to  fummon. 

12  Rep.  71.         S  '4*  L^^d  Coke  has  alfo  cited  this  paflage  from 

Ca??ideny  and  fays :  "  Which  afl:  or  ftatute  continues 
'*  in  force  to  this  day ;  fo  that  now  none,  although 
**  that  he  hath  an  entire  barony,  can  have  a  writ  of 
**  fummdns  to  parliament  without  the  king's  warrant, 
**  under  the  privy  feal  at  leaft."  And  it  has  long  been 
eftabliflied  that  the  king  is  the  fountain  of  honour, 

4lnft.  363.      and  has  the  fole  right  of  conferring  dignities. 

TWc^oT  §  ^5-  ^^*  rcfpea  to  the  diflferent  orders  and  titles 

Dignities.        of  dignity  in  England^  one  of  the  mod   antient,  al- 

though  the  loweft,  is  that  of  baron  ;  which  was  intro- 
duced here  from  France ;  where  it  denoted  a  perfon, 
who  held  a  feudum  nobile,  with  the  right  of  admini* 
ftering  juftice  in  criminal  and  civil  cafes  :  for  the  Au- 
thor of  the  Grand  Coujiumier  de  France^  lib.  2.  c.  27. 
feys,  "  tout  hommey  qui  a  haute  jujiice  en  refort^  fe 

''petit 
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^^ p^t  nommer  baron**    And,  in  Normandy^  the  fupe* 

rior  feuds,  which  were  held  immediately  of  the  duke, 

were  called  "  Fiefs  de  Hautber  •/*  which  is  fuppofed, 

by  the  bed  writers,  to  mean  baut  barony  in  order  to   H€rw6,tovtLu 

diftinguifli  them  from  the  inferior  barons.  .    ^*  '^'* 

g  16.  Upon  the  eftablifhment  of  the  NorrAans  in 
England^  every  perfon  holding  his  lands  immediately 
of  the  king,  and  having  a  certain  number  of  free  te- 
nants holding  of  him,  was  called  a  baron :  his  eftate 
was  termed  a  barony,  feignory,  dr  manor;  and  the 
court,  in  which  he  adminiftered  juftice  to  his  tenants,  Vid«  Tit.  U 
was  denominated  his  court-baron,  an  appellation  by  ^* 
which  it  is  ftill  kifown^ 

§  17*  it  has  been  ftated,  that  thefe  barons  were  all 
entitled  to  fit  in  parliament  \  and,  therefore,  the  firft 
£gnity  or  title  of  nobility  which  iVas  known  in  £;i^- 
landy  was  that  of  baron.  Hence  Lord  Coke  fays,  that 
in  antient  records,  ^  the  barony  included  all  the  no-  2  Inft.  6. 
«  H^x^oi  England  i  becaufe,  regularly,  all  noblemen  SddJd.f.i^ 
^  were  barons^  though  they  had  a  higher  title.'^ 

r 

5  18.  In  eourfe  of  time,  the  right  of  fitting  in  pat*- 
Jiament  feems  to  have  been  confined  to  thofe,  who 
held  their  lands  per  baroniam*  But  it  does  not  clearly 
appear,  what  was  the  precife  nature  of  this  tenure^ 
Spelman  fays,  that  every  tenure  in  eapite  was  a  tenure  GloflT,  wr# 
per  baroniam  i  £vo  Henrici  fecundi^  quavis  ienura 
^n  eapite  babebatur  pro  tenura  per  baroniam.  It 
is,  however,  faid  in  a  traft,  intituled,  "  An  inquiry  P,  18, 
into  the  Manner  of  creating  Peers,^'  fuppofed  to  have 

Vol.  lit  *  N  been 
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t)een  written  by  Rickard  We/l  £fq.  aftenvards  LonI 
Chancellor  of  Ireland^  that,  akhough  every  barony  was 
a  tenure  in  capHe^  yet  every  tenure  in  eapite  was  not  d 
barony ;  and  that,  fince  the  term  tenant  in  respite  wa& 
equally  applicable  to  all  ferviccs,  wfasrt  diftinguifhed  a 
baron  from  all  other  tenants  in  capke^  mufl  have  been 
the  refervation  of  fome  particular  fer\'k:es^  which  were 
Implied  in  the  phrafe,  ienere  per  baroniam^ 

$  19.  A  barony  was  alio  called  an  honour,  as  zp^ 
Gloir.  voce       pears  front  the  following  paffage  in  Spelnum :  Honor 

ab  Anglo-Normannis  di£lum  videtur  uniujcujujque  ma^ 

joris  baronis  feodaU   patrimoniuniy  feu  baronia ;    uA 

manerium  plttrimis  gaudet  (interdum  feodis  fed  plerun'- 

que)  icnementis  confuetudinibusj  fervitiisj   bfc.       Ita 

a  Inft*  64.        honor  plurima  compledittir  maneria^  plurima  feoda  mi--' 

litaria^  plurima  regalia^  tsfc.  Diilus  etiam  hie  elifn  ejt 
beneficiumy  feu  feodum  regale^  tentufque  femper  a  rege  in 
eapite* 


§  20.  Mr.  Madox^  in  Us^  <<  Baronia  Anglka^*  or 
hiflory  of  land  honours  and  baronies,  fays  :  ^  In  the 
<^  ages  next  after  the  Conqueft,  when  a  great  I<»:d  was 
^  enfeoffed  by  the  king  of  a  large  fdgnory,  ftich  feig- 
**  nory  was  called  an  honour ;  as  the  honour  of  Gbu^ 
«*  cefier^  the  honour  of  Watlingfordj  ^c.  It  might 
•*  alfo  be  called  a  barony-* 

iZnft«  idtB.        S  2^*  ^  ^^  ^^g^  ciHenry  ft.,  an  honcmr  appears 

to  have  been  confidered  only  as  an  illufhious  manor  or 
lordihip,  or  feveral  manors  united,  having  one  capi^ 
feat.    Thus,  certain  manors  belonging  to  the  crown 

were 
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were  then  created  honours  by  a&  of  parliament )  fuch 

as  the  manors  of  Hamffon  Courts  JmfiibiUj  and  Grafion^ 

But  Mr.  Madex  obferves,  that  by  thofe  ads,  honours  C>r*  Ang.  8« 

were  created  in  name>  and  thefe  places  acquired  fome 

of  the  properties  of  honours^  but^  in  truth,  became 

honours  of  a  new  fort ;  for  the  eflential  and  diftin*. 

guiihing  property  of  an  honour,  vefted  in  the  king, 

Was,  to  be  a  barony  efcheated.      Now,  if  Hanson 

Court  was  not  an  efcjieat,  or  barony  efcheated,  before 

the  making  6f  the  ad,  it  could  not  become  an  efcheat 

or  barony  efcheated  by  the  ad,  which  could  not  alter 

its  nature.    If  a  manor  or  eftate,  vefted  in  the  crown, 

was  a  part  of  the  king's  original  inheritanca  i  ff  it 

never  was  granted  to  an  earl  or  baron^  (m4  did  not 

come  to  the  crown  by  efcbea^  it  was  aol  properly  aa 

honour*    It  might  indeed  be  aeated  aa  honour,  of 

rather  a  nominal  honour ;  but  fuch  creation  could  not 

alter  the  nature  of  it^  or  make  it  an  honour  in  fad) 

diat  is,  it  would  not  make  it  a  hargniai  eftate,  if  k 

never  was  one  beforeu 

%  22*  Every  honour  had  a  capital  feat  of  manflon*  Idem  17. 
houfe  upon  it  ^  which  was  called  captU  honoris  or  ia^ 
roniaj  and  was  commonly  a  caftle.  Mr*  Madw  has 
dted  a  record  in  the  fecond  year  of  king  yobn ;  ia 
which  EUas  Croc  prayed  he  might  have  the  judgment 
of  the  king's  court,  whether  his  fiathe?  ^uld  alie^ 
that  fee  to  his  brodier.  Deficut  fiodum  illyd  e0  baro^ 
niOy  et  ai^ut  iUius  bonorU.  ^^  Not  that  it  was  an  entire 
^  barony  in  itfelf,  for  one  knight's  foe  could  not 
^  amount  to  a  barony  y  but  that  it  was  a  barony,  to 
^  witf  •  h^^lpnial  foe,  not  barely  a  knight's  fee.  As, 
" .  ^  N  a  "if 


!«•  Tf^XSXn.    Dignities.    S  ^2— aj. 

^^  if  he  had  faid^  inafmuch  as  the  faid  fee  is  baronial§ 
^*  and  not  only  fo,  but  even  the  capital  feat  of  the 
"  honour  or  barony*** 

Idem.  §  23.  A  city  or  town  could  not  be  the  head  of  a 

barony :  when  a  town  was  part  of  a  barony^  it  was 
confidered  as  part  of  the  demelhes  of  the  barony }  but, 
if  there  was  a  caftle  there,  it  was  ufually  the  head  of 
the  barony.  Thus,  the  town  of  Richmond  in  Tork* 
Jhiriy  was  part  of  the  demelhes  of  the  honour  of  Rich* 
mond'y  but  the  caftle  was  the  cafvtt  honoris. 

aloft.  7.  $  ^4*  L^^^  C^^^  has  faid,  that,  to  conftitute  a  ba^ 

tony,  thirteen  knight's  fees  and  a  quarter  were  necef* 
fary ;  but  this  afierdon  is  founded  on  the  authority  of 
an  antient  manufcript,  intituled,  De  modo  tenendi 
Parliamentum ;  of  which,  the  authenticity  has  been 
fully  difproved  by  Prynne  and  Selden^  the  latter  of 

Id.  L  26.        whom  has  fhewn, ,  that  a  barony  did  not  confift  of  any 

p^ticular  nnmber  of  knight's  fee$r 

§  25.  When  the  pradice  of  fub-infeudation  was 

adopted,  the  great  lords  called  their  immediate  vaifals 

barons ;  and,  in  courfe  of  time,  the  name  of  baron 

was  given  to  the  tenants  of  earls  palatine,  and  alfo  to 

4lnft,  211.     the  inhabitants  of  great  towiis.    Thus,  the  Earls  of 

Wadox^Btr     CA&*^^' had  their  barons,  and  alfo  the  city  of  London 

Ang.  153.      and  the  'Cinque  Ports.     The   parliamentary  barons 

T\  ere,  therefore,  called  barones  regis ^  to  diftinguifh  thetxi 
from  thofe  iuferior  barons. 

§  a5.  It 


Title  XtVI.    Dignities.    %  %6^  xj.  l^i 

%  26.  It  is  ftated  by  Matthew  Paris^  that  foon  after    Sub  Anno 
the  conqueft^  thejands  of  the  biihops  and  great  abbots^    '^^* 
which  had  been  held  before  in  frankalmoignej  were, 
by  the  authority  of  the  whole  legiflature,  declared  to 
be  baronies,  and  bound  by  the  fame  obligations  of 
homage  and  military  fervice,  as  the  civil  tenures  of  the 
fiime  kind.    In  confequence  of  this  alteration,   the 
biihops  and  great  abbots  became  tenants  in  capite  per 
baroniam ;  and  were  of  courfc  bound  to  attend  the 
king's  high  court  of  parUament.     It  is,  however,  pro- 
bable, that  the  bifhops  and  abbots  did  not  willingly 
acquiefce  in  the  king's  right  of  compelling  them  to 
attend  parliament :  for,  when  the  immunities  of  the 
church  were  fo  much  reftrained  at  Clarendon^  it  was 
exprefsly  ena£ted,  that  all  ecclefiaftics,  who  held  their 
lands  of  the  king,  ihould  attend  parliament    Archi-   Seldeoi  Id. 
eplfcqpiy  epijcopiy  et  univerfa  perfona^  qui  de^  rege  tenent    1 1^^^  ^-^ 
in  capitSy  habeant  pojfejjiones  fuas  de  rege  Jicut  baro^    \  ^°^^'  7^ 
niam  ;  et  tnde  refpondeant  jujiiciariis  et  mini/iris  regis  ; 
et  fequantur  et  faciant  omnes  confuetudines  regias  ;  et^ 
Jicut  cateri  baronesj  debeant  interejfe  judiciis  curia  regis 
cum  baronibus  ;    quoufque  perveniatur  ad  diminutionem 
membrorumy  vel  ad  mortem. 

§  27.  Lord  Coke^  however,  obfervesi  that  unlefs  an  4  Inft.  4^. 
ecckfiaftical  perfon  holds  ^r  baroniam^  the  king  has  no  ®  • '  *  *  • 
right  to  fummon  him  to  parliament ;  and  confequently 
he  Is  not  bound  to  obey  fuch  fummons,  becaufe  quoad 
fccularia  he  is  mortuus  in  lege^  and  therefore  not  capa- 
ble to  have  a  voice  in  parliament,  unlefs  he  held  per 
baroniam.  And,  though  fuch  a  prelate  regular  had 
been  often  called  by  writ,  zndih^i de fa6lo  had  voice 

N  3  and 
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and  place  in  pariument ;  yet  if  in  rei  veritate  he  htld 
not  per  barmiam^  he  ought  to  be  difcharged  of  that  fer^ 
vice,  and  to  $t  in  parliament  no  more* 

'  §  28.  The  name  of  dignity,  next  in  point  of  anti«- 
qiiicy,  is  that  of  earl  or  comes  ;  which  vas  aifo  intro^ 
duced  hek^  from  frttnce^  after  the  eftablifliment  of  the 
Normans.  From  chat  time  to  the  reign  of  Henry  3, 
baron  and  ear!  vrere  the  only  n^mes  of  dignity  or  titles 
known ;  for,  in  the  fecond  chapter  of  Henry  the  third's 
a  Inft.  5,         Magna  ebarta^   that  prince    fays,r---5i  ^uis  conutum 

H)el  iaronum  no^rorum^  Jive  alicrum  tenentium  de  nobis 
in  capite ;— «^om  which  Lord  Coke  concludes  that,  if 
{Uiy  other  name  of  dignity  had  been  )uiown  at  that 
time,  it  would  have  been  mentioned. 

§  29.  The  ancient  earls  were  ufually  appointed  to 

the  government  of  the  particular  counties,  from  which 

their  titles  were  taken.     The  word  comes  is  probably 

Id.  f.  10.         derived  from  comitafus :  for,  in  all  the  ancient  charters 

of  creation  of  earls,  of  which  Selden  has  publilhed 
feveral,  there  is  a  grant  to  the  earl  of  the  third  penny 
of  the  revenues  of  the  county- 
Id,  S  30*  Thus,  in  the  charter  by  which  the  emprefs 

Maud  granted  the  earldom  of  EJfex^  the  words  are — Do 
et  concedo  Gaufrido  de  magna  villa  profervitio  fuo^  et 
baredibtis  fuis  pojl  eum  b^ereditabilitery  ut  Jit  comes  de 
EJfexia^  et  habeat  tertium  denarium  vicecomitatus  de 
placitis^  Jicut  comes  habere  delfei  in  comitatu/ua, 

R6t.C3«uf.       .  S  31-    Upon   the  death  of  Ifabella  J)e  Fortibusy 
V^u^.ic  w.  8.   ^^  ^^^'  '•  ^^  earldom  of  Devon  devolved  upon Hvgh 

mdorfo.  J)^ 


Be  Cottrtenay  her  coufin.  He  demaaded  and  received  9  Edw.  3. 
the  ionium  dmarmm^  bii£  did  not  a0ume  or  ufii  the  ^'^^'  ^^' 
title  of  eart,  but  vas  funmoned  to  parBaoieiit  regu- 
larly as  a  baron  by  the  ftyle  of  Hugo  De  CmrUnasf. 
from  %j  Ed.  I .  to  8  Ed.  3«  The  treafurer  and  banm^. 
of  the  exchequer  at  length  refyfed  to  pay  him,  as  ha 
did  not  claim  it  jfomme  comkis^  VfOSk  this^  he  petit 
tioned  the^king,  who  ordered  th^t  he  (hould  take  the 
title  and  receive  thjB  money,  and  from  thir  time 
0  Ed.  3.)  he  k  regularly  fummoned  as  earl  of  Deviftu 

$  39*  The  po&0i<Hi$  of  an  earl  vnere  formerly 
called  his  honor,  as  well  as  thofe  of  a  baron ;  and;  Sdd.  Id.  C 1 1 
when  they  came  into  the  hands  of  the  king  by  for- 
feiture or  efcheat,  they  were  ufually  dittinguiflied  from 
the  other  pofieffions  of  the  crown,  by  the  name  of 
honores  cmitwn.  So>  when  a  new  earl  was  created  of 
fuch  earldom  forfeited  ,qx  ^cheated,  the  poiTeifioos  or 
honor  were  ufually  grapted  to  him  by  the  name  of 
hon0r  comitatust  and,  in  the  (barters  of  o^eation  of 
earls,  a  claufe  was  frequently  inferted,  enabling  them 
to  hold  all  or  a  part  of  their  eftatesyV^  comitali  bonoref 
by  which  thofe  lands  became  parcel  of  their  earldoms* 

§  33*  Thus,  Seldm  motions  that,  in  the  charter,  u.  f,  ^^ 
by  ivhich  king  Richard  2.  created  Henry  Percy  earl  of 
Nortbufffbfrlandj  is  the  following  claufe :  Volentes  ulte^ 
rius  de  gratid  noftrd  J^eciali  quod  omnia  cajira^  dondnia^ 
terra  et  tenerfifntaj  qua  idem  Henricus  jure  hdereditario 
vel  acquifitione  profri4  praantea  tenuit  et  pojfedit^  vel 
impojierum  eji  habiturusj  fub  honore  comitali  et  tamquam 
farcelld  diSli  cotnitatus,  de  cetero  teneantur. 

N  4  $  34*  One 
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§  34*  One  of  die  mod  ancient  earldoms  in  Ef^ 
land  was  that  of  Richmond  ;  which  was  created  by  the 
Conqueror,  by  a  grant  of  a  confiderable  trad  of  land 
in  the  northern  part  of  Tankjhirej  to  Alan  the  (on  of 
Eudoj  earl  of  Britanny;  who  thereby  becao^e  earl  of 
Richmond :  and  the  pofleflions,  thus  granted,  are  ftiU 
known  by  the  name  of  the  Honor  qi  Richmond. 

§  35.  Another  dignity  or  titljs  of  honor  is  that  of 

vifcount ;  which  is  of  much  more  modem  date,  and 

was   firfl  ititroduced  by  Henry  6«,  who  created  John 

lord   Beaumont    vifcount  Beaumont.     The  words  of 

pcl4.Id.f.3i.   creation  aret  Nomen  vicecomitis  do  Beaumont  imponU 

musy  ac  ipfum  infigniis  vicecomitis  de  Beaumont  realiter 
invefiimus  ;  locumque  in  parliamentisy  confiliis^  et  aliis 
eengregationibus  nojiris^  f^p^  omnes  barones  regni  nojlri 
njffignavimus  eidem. 

Scld.J4.f.3Q.       S  36.  The  next  name  or  title  of  dignity  is  that  of 

marquis ;  which  was  derived  from  the  employment  of 

lord  marcher,  whofe  duty  it  was  to  guard  the  marches 

.    pr  bprclers  of  the  kingdopi.     The  firf):  perfon,  on 

whom  this  title  was  conferred,  was  Robert  de  Vere^ 

|tot.  Pari.        earl  of  Oxford;  who  was  created  marquis  of  Dublin 

v.  3-  p'  2^f     jjy  Richard  the  fecond,  in  the  eighth  year  of  his 

reign. 

§  37.  The  next  eminent  title  of  dignity  is  that  of 
duke,  dux;  of  which  the  firft  created  in  England  wa? 
idward  the  black  prince,  to  whom  his  father  granted 
jjie  dytchy  of  Cornwall;  and  at  the  fame  time  con- 
ferred on  him  the  dignity  of  ^ul^e  of  Cornwall. 


S  38.  Wi 
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§  38/  VTiih  refped:  to  the  various  modes  of  creatisg  Of  Digoitiet 
4igiuties,  or  titles  of  honor,  it  has  been  fliewn  that  alt  ^  ^^^' 
(Jignides  were  originally  annexed '  to  the  poffeffioii  of 
certain  cailles,  lands,  or  hereditaments;  and  were 
t|ierefore  created  by  the  grant  and  inveftiture  of  fuch 
caftles,  lands,  or  hereditaments.  Thefe  acquired  the 
i>ame3  of  earldoms  or  baronies  by  tenure ;  and  fome 
of  thf  ffi  ^re  fuppofed  to  be  |li|I  eziftiog* 

§  39*    It  appears  from  the  rolls  of  parliament, 
X I  and  12  Hen.  6.,  that  Jabn  lord  Maltraver$  dainjed 
to  have  place  in  parliament  as  earl  of  Arundel ;  con-   Rot.  Pari. 
fidering  that  his  anceftors  earls  of  Arundel j  as  lords   ou^^Bart 
of  the  caftle,   honor,  and  lordfhip  of  Arundel^  had   'oL  *•  S^** 
their  place  in  parliament  time  out  of  mind,  by  reafon 
of  the  laid  caiUe,  honor,  and  lordfhip,  to  which  the 
faid  name  and  title  of  an  earl  had  been  annexed  j  and  * 

ijiewed,  that  he  was  then  felfed  of  the  (aid  caitle, 
honor,  apd  lordfhip.  The  duke  of  Norfolk,  who  was 
^t  that  time  a  minor,  prefented  a  petition ;  fhewing 
that  the  faid  caflle  and  dignity  belonged  to  him  by 
inheritance.  The  counfel  of  lord  Maltravers  exhi« 
bited  his  title  to  the  caftle  of  Arundel,  under  a  fpecial 
fnt^j] :  and,  after  mature  deliberation,  it  was  refolved 
that  he  was  entitled  to  fit  in  parliament  as  earl  of 
Arundel,  and  in  the  ancient  place  of  the  earls  of 
ArundeL 

%  40.  It  alfo  appears  from  the  rolls  of  parliament,  Rot.  Pari. 
27  Hen.  6.,  that,  in  confequence  of  adifpute  between  Duirf.^Ban  * 
the  earls  of  Arundel  and  Devon,  refpeding  their  pre-   "^^^  ^^V-l^h 
fedence,  the  judges  declared,  that  the  earl  oi  Afrundel 
yp&  feifed  of  the  caftle^,  honor,  and  lordihip  qI  Arundel, 

F^CtO 
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whereto  the  name,  eftate,  and  dignity  of  earl  of 
Arundd  was,  and  time  out  of  mind  had  been,  united 
and  annexed ;  and  by  that  reafbn  he  bore  and  had 
that  name,  and  not  by  way  of  creation :  whereupon  it 
was  enabled  that  the  faid  eari  of  Arundel  fliould  retain 
his  pre-eminence  by  reafon  of  the  faid  caftie,  honor, 
and  lordfhip  of  Arundel^  as  worihipfully  as  any  of  his 
anceftors,  earh  of  Arundd^  above  the  faid  earl  of 
Devon  and  his  heirs* 

CqII.ii5.  S  4J*  Thomas  de  Beaucbampj  earl  of  fVarwick^  by 

a  fine  levied  in  i8  Edw.  3.,  fettled  the  caftie  and  manor 
of  Warwick^  with  divers  other  pofleffions,  on  himfelf 
for  life,  remainder  to  Gt4y  his  eldeft  fon,  and  the  heirs 
male  of  his  body ;  remainder  to  Thomas  his  fecond 
ion,  and  the  heirs  male  of  bis  body*  Guy  died  with- 
out male  iflue,  leaving  two  daughters:  afterwards 
Thomas  the  fettlor  died ;  upon  which  Thomas  his  fecond 
fbn  entered  into  the  caftie  and  manor  or  Warwick^ 
and  was  earl  of  Warwick  by  reafon  of  the  aforefaid 
intaiL 

Sogd.  Bar.  S  4^*  tJpon  the  death  of  Thomas  lord  Berkley  in 

toI.  1.361.      ^  jj^  ^  j^  ^^^  f^^jjj  Yfy  inquifition,  that  the  caftie 

and  manor  of  Berkley  were  entailed  by  the  grandfather 
of  the  deceafed,  by  a  fine  levied  in  23  Edw.  3.  on 
himfelf  and  the  heirs  male  of  his  body  i  and,  as  the 
deceafed  left  only  a  daughter,  they  defcended  on  James 
de  Berkley  J  as  couftn  and  next  heir  to  the  deceafed. 
And  Dugdale  obferves,  that  this  James^  by  virtue  of 
the  faid  intail,  enjoyed  the  caftie  and  barony  of  Berkley^ 
and  w^s  fummoned  to  parliament  in  9  Hen.  5.,  and 

tQ 
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to  all  ^e  paiiiaments  that  were  held  19  die  time  of  i<l  363* 

5  43*  It  alfo  appears  from  Dvgdalft  Baronage,  that  Vol.i.p.s55* 

William  lord  Berkley^  having  no  children,  and  taking 

occafion  to  except  againft  his  brother  Maurice^  for  not 

marrying  with  a  perfon  of  honorable  parentage ;  by 

an  indenture  dated  10  December j  3  Hen.  7.  covenanted 

to  aflure  the  caflle  and  manor  of  Berkley^  for  want  of 

iflue  of  his  own  body,  mito  king  Henry  7.  and  the 

heirs  male  of  his  body ;  and  for  default  of  fuch  iflbe^ 

to  his  own  right  heirs ;  and  fettled  the  lame  accords 

ingly :  in  confideradon  of  this,  he  obtained  the  office 

of  earl  marfhal,  and  title  of  marquis,  to  himfelf  and 

the  heirs  male  of  his  body.    William  lord  and  marquis 

pf  Berkley  dying  without  iflue,  and  the  csdUe  and 

inanor  of  Berkley  having  thereby  vefted  in  the  crown, 

Maurice  de  Berkley^  the  brother  and  heir  of  William^ 

^ever  had  or  enjoyed  the  barony  of  Berkley;  but, 

having  recovered  feveral  other  eitates  belonging  to  the 

family,  he  died  in  a  2  Hen.  7.  leaving  iflue  Maurice  Ydi 

elde(|t  fon,  who  was    fummoned  to  parliament  in 

14  Hem.  Bf    Put  he  had  not  the  place  of  his  aaceftors, 

In  regard  th^t  the  caftle  of  Berkley  and  tbof^  lordflttps 

belonging  thereto,  which  originally  were  Che  -body  of 

diat  a&dcnt  barony,  thep  remained  ui  tbe  crown^  by 

virtoe  of  the  jntail ;  and  therefore  fitt  in  parUament 

merely  as  a  new  ]!)aron,  in  the  loweft  pbce :  of  which, 

fays  Dttgdale^  he  had  no  joy,  coi^deriHg  the  eadkiency 

of  his  ancefton,  and  the  precedenpe  which  they  jsver 

had ;   though,  ia  point  of  prudence,  he  was  necef- 

(itated  to  fiibmit^  bpng  thp'eumo  perfoaded  by  his 

counfel. 
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counfel.  Upon  the  death,  however,  of  Edivard  <f« 
(who  was  the  laft  heir  male  of  Hen.  y.\  the  reverfiou 
of  Berkley  cafUe,  and  all  the  eftates  given  to  that  king^ 
fell  into  the  pofleilion  of  Henry  de  Berkley y  as  right 
heir  of  William  lor4  said  marquis  Berkley  ;  in  confeT 
quence  of  which  he  was  fummoned  to  parliament  ii\ 
Lords'  Jour.     4  and  5  Phil,  and  Mary^  and  was  feated  in  the  placQ 

of  the  ai\cient  barons  of  Berkley ^ 

§  44.  The  laft  cafe,"  in  which  the  right  to  a  dignity 

-  by  tenure  was  claimed,  and  allowed,  was  that  of  th^ 

Conin»»6i.      barony  of  Abergavenny y  in  the  year  1604,  2  James  i. 

Sir  Thomas  Fane^  having  married  Mary  the  only 
daughter  and  heir  of  Henry  lord  Abergqvcnny^  claime4 
the  barony  of  Bergavenny ;  and  fticwed  that  king 
Richard  2.  caufed  his  writ  of  fummons  to  be  direfted 
to  Sir  William  Beauchamp  to  attend  his  parliament  at 
Tork ;  where  he  appeared  and  fat  in  the  faid  parlia* 
ment  as  a  bs^ron.  That  the  fa^d  dignity  defcended  to 
Henry  Nevillj  the'  fether  of  the  faid  Mary ;  who^ 
therefore,  as  his  heir  general,  became'  entitle  to  thq 
•  dignity, 

Edward  Nevillj  who  was  nephew  and  heir  male  to 

Henry  the  laft  lord  Bergavenny^  claimed  the  dignity 

under  the  will  of  George  lord  Bergavenny^  made  in 

27  Hen.  8.,  by  which  he  entailed  the  barony  of  Bern 

gavennyj  and  all  other  his  caftles,  lordfliips,  honors^ 

isfc.  on  himfelf  and  the  heirs  male  of  his  body,  re* 

mainder  to  Sir  Edward  Nevill  and  the  heirs  male  of 

Jiis  body  j  and  deduced  his  pedigree  as  heir  male  of 

the  body  of  the  faid  Sir  Edward  Nevill.    The  cafe 

ColHw,  1 13.    was  ?Tgued  in  th?  houfe  of  lords  for  feveu  days.    Ser* 

jeant 
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jtent  Doddridge^  who  was  counfel  for  Edward  Nevil/^ 
faid,  that  thofe,  who  denied  the  exiflence  of  baronies 
by  tenure,  obje£bed,  firft,  that  the  grantee  of  them 
muft  hold  by  the  fame  tenure,  namely  per  baroniam  ; 
and,  therefore,  if  a  grant  of  them  were  made  to  per- 
fons  ignoble,  they  would  become  noble,  which  would 
be  abfurd.  Secondly,  it  was  evident  that  many 
manors,  which  in  fbrmer  times  were  holden  per  barch 
niam^  were  then  in  the  pofleflion  of  mean  perfons ; 
who  never  claimed  the  title  of  barons.  Thirdly,  that 
there  were  feme  ancient ,  barons,  who  had  fold  their 
Caftles,  and  yet  retained  their  dignities.  To  thefe  ob- 
jections the  Serjeant  anfwered ;  iifft,  that  if  a  baron  by 
tenufe  aliened  without  licence,  he  forfeited  his  eftate, 
which  was  feized  by  the  king ;  and  fo.  the  dignity  was 
extinguifhed.  If  he  aliened  with  licence,  fuch  aliena- 
tion was  made,  either  for  the  continuance  of  the  dig- 
nity in  his  blood,  by  entailing  it  to  fome  branch  of  his 
family,  or  to  a  ftranger :  in  the  firit  cafe  he  mentioned 
feveral  inilances,  where  the  dignity  was  allowed  to 
pafs,  and  be  enjoyed  by  the  alienee  ;  particularly  thofe 
of  the  earldoms  of  Warwick^  Arundel^  and  Berkley^ 
which  have  already  been  ftated.  And,  in  the  fecond 
C^e,  he  mentioned  feveral  inftances,  where  the  alienee  Coll.  1 16« 
had  borne  the  name  and  dignity  of  a  baron,  in  refpefi: 
di  fuch  barony  fo  aliened ;  and  where  fuch  alienee  Vide  infri. 
had  no  dignity  before,  he  had  in  refpeft  of  that,  been  E?noottru 
fdmmoned  to  parliament,  and  enjoyed  the  dignity. 
To  the  fecond  obje£tion,  he  anfwered,  that  it  was  true^ 
ancient  baronies  were  in  the  hands  of  perfons  ignoble  ; 
but  the  reafons  were  twofold  :  ift,  becaufe  they  had 
been  diened  by  licence  to  them  \  ad,   fuch  manors 

had 
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had  come  to  the  crown  by  way  of  reverfion,  e(cbal(| 
or  forfeiture,  a)a4  were  granted  again^  referving  other 
fervicet.  As  to  the  third  objedion,  that  ancient 
barons  aliened  their  caftles,  ^d  ftiU  retained  theiif 
dignities,  he  anfwered ;  that  fuch  baronies  were 
created  by  writ,  in  which  the  perfons  fuwooned  wet^ 
named  by  the  principal  place  of  their  abode ;  and^ 
therefore,  though  th^  aliened  their  caftle  or  maaor^ 
from  which  they  were  named,  yet  they  retained  their 
dignities. 

Lordt'  Joufn.  It  is  faid  in  the  Journals,  ^^  that  the  queftion  feemed 
3^^*  «<  neverthelefs  not  fo  perfe£Uy  and  esa£Uy  refolved^ 
^^  as  might  give  dear  and  tmdoubted  fatisla^tion  to  all 
<<  the  confciences  or  judgments  of  all  the  lords^  for 
^*  the  precife  point  of  right :  and  yet  fo  much  was 
*^  (hewn  and  alleged  on  each  part,  as  in  the  opinion 
^^  of  the  houfe^  (if  it  might  ftand  with  the  king's 
«<  good  pleafure  and  grace),  made  them  both  capable 
^  and  wo^y  of  honor.  It  was,  therefore,  oMvedit 
*'  and  fo  agreedf  that  information  (hould  be  given 
«c  unto  the  king's  majefty  gf  all  the  proceedings  of 
**  the  faid  court  in  this  matter;  and  that  humble 
*'  fuit  ihould  be  made  to  his  majefty  from  the  k>rd8» 
^  for  the  ennobling  of  both  parties,  by  way  of  refti* 
*^  tution,  the  one  to  the  faid  barony  of  S^rgavennx^ 
^^  and  the  ancient  place  belonging  to  the  fame,  and  the 
•*  other  to  the  barony  of  Le  Defp^fcr.^^  Kjjx^  Jamei 
agreed  to  the  propofal  of  the  houfe  of  lords^  but  ne- 
verthelefs reqmred  the  lords  to  proceed  to  determine^ 
i^n  which  of  the  faid  candidates  the  digni^  of  the 
barony  of  Bergawnnj  ihould  in  their  judgments  be 

fettled. 
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fettled.  The  queflion  was  propofisd  by  the  lord  chan- 
cellor»  whether  the  heir  male  ihould  have  the  dignity^ 
of  Bergavenny ;  and  it  was  refblved  by  the  greater 
number  of  voices  for  the  heir  male,  that  NeviU  fiiould 
be  reft(»*ed  to  the  baroay  of  Bergavenny^  and  fettled 
therein.  A  writ  of  fummons  was,  in  confiequenoe, 
iflued  to  Edward  NeviU  ;  in  conformity  to  which  he 
took  his  feat  in  the  houfe  of  lords,  as  baron  Ber* 
gavenny. 

§  45.  The  manor  of  Kmgjion  Lifle^  in  the  connty 
of  Berks ^  was  formerly  a  barony,  to  the  poffeflion  of 
which  was  annexed  the  title  and  dignity  of  baron  and 
lord  Lijle. 

This  appears  from  letters  patent  mider  the  great  fieal, 
22  netu  6.  by  which  that  prince,  reciting  that  Waritms 
lord  Ltfle  was  ieifed  of  the  manor  of  Kingftm  Lifle^ 
from  whom  it  defcended  to  Sir  J$hn  TalUtj  as  one  of 
his  heirs :  and  reciting,  that  the  laid  Warinus  and  all 
ids  predcceflbrs,  on  account  of  the  £iid  lordifaip  and 
Bianor,  had  enjoyed  the  name  and  dignity  of  biroxl 
and  lord  Lifle^  iroai  time  immemorial,  and  had  place 
in  all  parliaments  as  other  barons  of  the  realm  of 
England;  granted  to  the  faid  John  Talbot ^ — ^od  ipfe 
et  baredes  fui^  domini  diilorum  dominii  et  nkmerii  de 
Kingjlm  Lifle^  ex  nunc  domini  et  barones  de  LiJUy  ac 
htronesj  nobiles^  et  proceres  regni  nojiri  habeanturl 
teneantur  et  reputentur^  tffc.  bfc*  prvut  pradidu^ 
Warinus^  feu  aliquis  alius  baroniam  et  dominium  pradiSj 
hatens  et  occupans^  babwt  et  tenuity  &fr.  habcndumj 
Csfif .  eidem  Jobanni  baredibus  et  affignatis  fuis  in  per* 
petuwH^  ^a 

By 
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By  another  charter^  1 5  Edw.  4.,  reciting  as  in  iiit 
former  charter,  and  that  Edward  Grey  was  feifed  in 
right  of  Elizabeth  his  wife,  who  was  the  grand  daughter 
and  heir  of  the  laid  John  Talboty  of  the  lordfhip  and 
numor  of  Kingjlon  Lifle\  that  prince  grants  to  the  faid 
Edward  Grey  the  title  and  dignity  of  Baron  Lifle^  bd- 
bendum  to  the  faid  Edward  atfd  hb  heirs  by  the  faid 
kRzabetb. 

« 

Codins,  28f  •        %  46.  In  the  cafe  of  the  barony  of  Fitzwaltery  heard 

before  the  Privy  Council  in  1 669,  the  counfel  for  one 
of  the  claimants  affirmed,  that  the  fame  was  a  barony 
by  tenure,  and  ought  to  go  along  with  the  land; 
which  was  denied  by  the  counfel  on  the  other  fide, 
who  oflFered  to  argue  upon  the  fame.  *'  Upon  which, 
**  both  parties  being  ordered  to  withdraw,  and  the 
**  nature  of  a  barony  by  tenure  being  difcourfed ;  it 
^^  was  found  to  haVe  been  difcontinued  for  many 
^^  ages,  and  not  in  being,  and  fo  not  fit  to  be  revived, 
or  to  admit  any  pretence  of  right  of  fucceflion  there- 
upon: and,  the  pretence  of  a  barony  by  tenure 

'*:^  *•  l^ieing  declared,  for  weighty  reafons,  not  to  be  in- 

\'  **  fifled  on,  the  counfel  were  called  in,"  Ssf^* 

.*- 

r 

5  47-  I^  *s>  however,  obfervable,  that,  when  the 
burthenfome  part  of  the  feudal  tenures  was  aboliihed 
by  the  ftatute  is  Car.  2.,  care  was  taken  not  to  deftroy 
feudal  dignities,  by  a  provifo,  (§  1 1  *),  which  declares^ 
that  nothing  in  that  ad  ^'  fhall  infringe  or  hurt  any 
'    '  *•  title  of  honour,  feodal  or  other,  by  which  any  per- 

<*  fon  had  or  might  have  a  right  to  fit  in  the  Lords* 
^  Houfe  of  Parliament,  as  to  his  or  thei^  tkle  of  ho^ 

5  f *  nour 
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^  aoor  or  fitting  an  Pkrliameat,  and  the  privileges 
*^  belonging  to  tbwi  as  peers/' 

§  48.  The  fecond  mode  of  creating  dignities  is  by    of  Dignities 
writ.    In  which  cafe,  the  king  iffues  his  writ  of  fum-  ^^  ^** 
roons  to  a  perfon,  requiring  him  to  come  and  attend 
his  parliament  on  a  particular  day,  and  there  to  con- 
fult  with  the  peers  of  the  realm  on  certain  matters.   CoU.  uS. 
This  mode  of  creating  dignities,  is  generally  fuppofed 
to  have  been  adopted  in  the  49th  year  of  Hen.  $• : 
for,  in  confequence  of  the  barons'  wars,  (which  took 
flace  during  that  reign),  a  great  number  of  the  antient 
nobility  was  deftroyed ;  and,  therefore,  when  a  par- 
liapient  was  called  by  him  at  Winchejiery  and  afterwards 
at  We^nunftevy  he,  to  increafe  that  order,  iifued  his 
writs  to  feveral  perfons,  who  did  not  hold  their  lands 
fcr  karwiam* 

%  49.  Selden  obfi^rves,  that,  in  confequence  of  die  Id.  f.22.  '  \ 
prafUce  of  fummoning  perfons  to  parliament,  who  did 
not  hold  per  baroniamy  barons  became  divided  into  two 
kUkdSy  barons  by  writ  and  tenure,  and  barons  by  writ 
enly.  Barons  by  writ  and  tenure,  were  fuch  as>  faav- 
aog  pofleffion  of  their  antient  baronies,  were  called  by 
ferentl  writs  to  parliament,  according  to  the  ftipula- 
tigns  C(Hitained  in  king  Jobn^^  charter  refpeding  die 
baronet  majores.  Barons,  by  writ  only,  were  fuch  as 
were  c^Ied  by  a  like  writ  of  fummons,  althou^  they 
Jiad  DO  poffeffions  of  the  deicription  of  honorary  baronies. 
AxkA  SixWiUiam  ^ladiftBne  obierves,  that,  in  confequence  <  Comffl.400. 
of  this  pr^^ce,  adual'  proof  of  a  tenure  by  barony 
became  no  logger  aeceflary  to  ponftitvitc  » Iprd  of  par. 

VoL»  UI^  O  liament } 
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Ikment  $  but  the  record  of  the  writ  of  fummMis,  to 
him,  or  his  anceftors,  was  admitted  as  fufEcient  evi- 
dence  of  the  tenure. 


Tlic  Ffffon 

iummoncd 

mttfkfit. 


tiord  Aber- 

Cafe, 

12  Rep.  7^- 
xinft.  16  k 


5  jo.  A  writ  of  Aimmons  has  not  the  eSe&,  of  con- 
ferring a  dignity  on  the  perfon  fummoned,  until  he  has 
adually  taken  his  feat  in  parliament  by  virtue  of  the 
writ :  fo  that,  where  a  perfon  was  fummoned  to  par- 
liament by  writ,  and  died  before  the  meeting  of  par-r 
liament,  it  was  h^ld  that  he  was  not  a  peer. 

5  5 1  *  ^  queftion  arofe  in  the  parliament,  holdea 
8  Jdc.  i«,  whether  Edward  Neville  who  was  called 
by  writ  to  parliament  in  the  2  and  3  Mary^  and  died 
before  the  parliament  met,  was  a  baron  or  not*  And 
it  was  refolved  by  the  Lord  Chancellor,  the  two 
Chief  Juftices,  Chief  Baron,  and  divers  other  juftices 
there  prefent,  "  that  the  diredUon  and  delivery  of  the 
^<  writ  did  not  make  him  a  baron  or  noble,  imtil  he 
<<  came  to  parliament,  and  there  fit  according  to  the 
"  commandment  of  the  writ ;  for,  until  that,  the  writ 
*'  did  not  take  its  eflFeft.  And,  in  39  Hen.  6.,  he  is 
called  a  peer  of  parliament,  which  he  cannot  be 
until  he  fits  in  parliament ;  and  he  cannot  be  of  the 
parliament,  until  the  parliament  begin.  And,  for- 
^*  afmuch  as  he  hath  been  made  a  peer  of  parliament 
by  writ,  (by  which  implicitly  he  is  a  baron),  the 
writ  hath  not  its  operation  and  effeft  until  he  fit  in 
parliament,  there  to  confult  with  the  kmg  and  the 
other  nobles  of  the  realm :  which  command,  by  his 
fuperfedeas,  may  be  countermanded ;  or  die  feid 
Edward  Nevill  might  have  excufed  himfelf  to  the 

«  king. 
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<<  king,  or  he  might  have  waived  it,  and  fubmitted  to 
^^  his  fine,  as  one  who  is  diftrained  to  be  a  knight,  or 
*'  one  learned  in  the  law,  is  called  to  be  a  ferjeant : 
*'  the  writ  cannot  make  him  a  knight  or  a  ferjeant. 
^'  And,  when  one  is  called  by  writ  to  parliament,  the 
^'  order  is,  that  he  be  apparelled  in  his  {wliament- 
robes ;  and  his  writ  is  openly  read  in  the  upper- 
houfe,  and  he  is  brought  into  his  place  by  two 
^^  lords  of  parliament ;  and  then  he  is  adjudged  in  law 
**  inter  pares  regni.** 

•S  52.  The  proof  of  a  fitting  in  parliament,  by  vir-  Whit  Proof 
tue  of  a  writ  of  fummons,  muit  be  by  the  records  of 
parliament :  for  Lord  Coke  fays,  if  ifTue  be  joined  in  any   i  Inft.  i  i  i. 
aftion,  w  hether  a  perfon  be  a  baron,  ^c.  or  no,  it  (hall 
not  be  tried  by  a  jury,  but  by  the  record  of  parliament. 

§  53*  In  the  cafe  oi  Norborne  Berkeley  Efq.  claim-  ^ 
ing  to  be  one  of  the  coheirs  of  the  antient  barony  of 
Botetourty  the  proofs  of  the  fitting  confided  of  antient 
records  of  parliament ;  and  the  following  obfervations 
on  that  evidence  are  fiated  in  the  cafe,  which  is  figned 
by  the  honourable  Charles  Torke.  "  If  any  objedion 
*'  can  be  framed  to  thefe  records,  as  evidence  of  a 
''  fitting  in  parliament,  fuch  objedion  mud  be  taken, 
^*  cither  to  the  competency,  or  to  the  effed,  of  fuch  * 
"  evidence.  An  objedion  to  the  competency  of  the 
^^  eviflence  can  only  take  its  rife  from  its  bemg  ufual, 
^<  in  claims  of  this  nature,  to  prove  the  fitting  by  the 
*^  journals  of  the.  Houfe  of  Lords ;  from  whence  it 
*'  may  polfibly  be  inferred,  that  no  other  evidence  if 
^<  admiflible  to  prove  a  fitting  in  parliament. 

O  a  '  «^  Anfwcr 
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<<  Aiifwcr  I. — ^It  has  never  been  laid  down,  thdt 

*•  th»  fitting  in  parliament  mnft  be  proved  by  the 

^'  journals  of  the  Houfe  of  Lords  \  but  all  the  autho- 

^*  rities  agree  in  eftabliihing  this  rule,  that  the  fitting 

•*  mull  be  proved  by  the  records  of  parliament.    The 

^^  Houfe  of  Lords  has,  in  queftions  of  this  nature, 

**  given  credit  'to  their  journals,  where  a  fitting  could 

^^  be  proved  by  them.    But  that  pra6lice,  which  feems 

^  rather  an  indulgence  to  the  claimant,  can  never  be 

**  conftrued  to  eftablifh  the  authority  of  the  journals 

**.  above  that  of  the  records.     For,  in  flridnefs,  jour- 

^^  nals  are  not  records,  but  remembrances  for  form  of 

**  proceeding  to  the  record :  they  are  not  of  necd&ty, 

Vi^  lib*       i<  neither  have  they  always  been.     They  are  not  any 

#*  record,  but  notes  and  memorials  for  the  cl^ks  to 
^  perfect,  and  enter  the  records.  But  the  evidence 
*'  here  dated,  is  that  of  the  records  of  parliament,  the 
*^  firft  record  being  ftridly  an  ad  of  parliament,  and 
**  the  others,  full  and  complete  records  of  tranfaftions 
^^  in  parliament,  all  entered  upon  the  proper  rolb, 
<«  and  produced  from  the  public  archives.  It  is  there- 
«'  fore  evidence,  not  only  of  an  equal,  but,  in  moil 
•*  cafes,  of  a  fuperior  authority  to  the  journals ;  and, 
<^  in  this  quefticm,  it  is  ftriftly  and  properly  that  evi- 
**  dence,  which  the  law  requires  to  fuj^ort  the  inhe* 
*^  ritance  of  a  peerage. 

**  Anfwer  a. — ^The  (late  of  the  journals  &  fuch,  that 
this  obje£lion  could  not  be  allowed,  without  great 
danger  to  the  antient  baronies^    There  are  no  jour- 
**  nals  before  the  reign  of  Hen*  8.,  nor  are  they  regu- 

«  larly 
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«  larly  preferred  fincc  that  reign.  An  antient  letter, 
^^  prefixed  to  the  journal -book  of  Hen.  S.y  intimates, 
<^  that  feveral  journals  were  taken  awayj  and  fupprefTed 
<^  by  Cardinal  Wolfey.  It  does  not  (eem  reafonable, 
**  that  either  this  accident,  or  the  negleft  of  a  clerk 
^^  to  the  journals,  fliould  be  of  any  prejudice  to  the 
^  nobility  in  the  inheritance  of  their  honours ;  and 
<*  yet,  if  no  barony  cQuld  be  claimed  without  proof 
^'  of  a  fitting  by  the  journals,  all  thofe  antient  ba-* 
•*  rcMiies,  which  have  been  united  with  higher  honours 
•*  before  the  reign  of  Hen.  8.,  or  during  thofe  years 
<'  of  which  the  journals  have  been  fuj^refled,  muft  ht 
<«  loft. 

■ 
• 

**  Anfwer  3.— Baronies  have,  |n  fad:,  been  allowed, 
•^  though  no  fitting  could  have  been  proved  by  thei 
♦*  journals.  In  the  cafe  of  the  barony  of  Ruthin^ 
♦*  1640,  the  claim  to^that  barony  was  allowed,  upon 
**  great  deliberation,  and  very  accurate  mquiry ;  though 
^  it  is  evident,  no  fitting^  could  have  been  proved  by 
♦'  the  journals,  becaufe  there  was  no  perfon  fummoned 
**  under  that  title  from  the  2d  year  oi  Edw.  4. ;  the 
*'  Lord  Grey  of  Rutbin  being  foon  afterwards  created 
♦'  Earl  of  Kent.  The  barony  of  Mowbray  was  re^ 
•*  vived  without  objedion  in  favour  of  Henry ^  eldeft 
•'  fon  of  the  EarJ  of  Arundel^  though  no  perfon  had 
been  fummoned  under  that  title  from  the  39  th  of 
^*  Edw.  3.  Alg^rnon»  Duke  of  Somer/ety  took  his  feat; 
•*  in  the  Houfe  of  Peers  as  baron  Percy^  upon  the 
^  death  of  bis  mother  in  1722,  without  objedion; 
^  though  no  fitting  could  have  been  ihewn  from  the 

0'3  ^*  journals, 
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"  journals,  no  perfon  having  fat  in  right  of  the  old 
**  barony  of  Percy j  from  the  50th  year  of  Edw.  3. 
And,  lailly,  no  fitting  can  be  proved  by  the  jour- 
nals, in  the  cafe  of  the  barony  of  Le  De/pencerJ* 


Dffcendible         §  54.  Although  the  writs  of  fummons  to  parlia- 
to   em  ment,  whether  addreffed  to  perfons  who  were  not  at 

the  time  peers  of  parliament,  or  to  antient  barons, 
(for  in  both  cafes  the  writ  is  exaftly  fimilar),  do  not 
contain  any  words  of  limitation  (except  in  one  inflance, 
which  will  be  hereafter  mentioned),  to  the  heirs  of  the 
p«rfon  fummoned ;  yet  it  appears  to  have  been  long 
fettled,  that,  where  a  perfon  has  been  fummoned  to 
parliament  by  the  ufual  writ,  and  takes  his  feat  by 
virtue  of  fuch  writ,  the  dignity  thus  acquired  is  de- 
fcendible  to  all  his  poflerity. 

1  Inft.  9 1.  Lord  Coke  was  clearly  of  this  opinion ;  having  lai^ 

it  down  as  fully  fettled,  that,  where  a  perfon  is  fum^ 
moned  to  parliament  by  writ,  and  takes  his  feat,  hi$ 
blood  is  ennobled  to  him  and  his  heirs  lineal. 

§  S5»  The  cafe,  upon  which  Lord  Coke  appears  to 
have  relied  in  fupport  of  this  opinion,  is  that  of  the 
'  barony  of  Dacre ;  which,  on  the  death  of  Gregory 
Lord  Dacre^  36  £//z.,  was  declared  and  adjudged  by 
commiffioners,  nominated  by  queen  Elizabeth^  to  have 
defcended  to  Margaret  his  filler  and  fole  heir,  who 
Collins,  24.      t^ras  married  to  Samp/on  Leonard :   and  in  2  James, 

this  determination  was  confirmed  by  the  Lords  Com« 

miflioners  for  executing  the  office  of  Earl  Marfhal. 

•  • 

S56.  This 
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•  §  56.  This  doftrine,  however,  has  been  controverted 
by  Mr.  Prynne^  Mr.  El/ynge^  and  the  Author  of  the 
**  Inquiry  into  the  Manner  of  creating  Peers/' 

Their  arguments  may  be  reduced  to  the  following : 
ift/They  obferve  that,  in  the  ufual  writ  of  fummons 
to  parliament,  neither  the  words  baron,  barony,  nor 
heirs,  are  to  be  found.  And,  as  the  king  cannot,  by 
his  letters  patent,  create  any  man  a  baron  or  peer  bx  Infra, 
fee^  or  in  tail,,  without  exprefs  words  of  creation,  in 
the  patent,  for  that  purpofe ;  and)  as  in  all  the  patents 
which  have  pafled  fmce  the  20th  year  oiHen.  8.,thpre 
is  not  only  a  fpecial  claufe  inferted  for  creating  the 
patentees  barons,  but  alfo,  for  enabling  them  and 
their  heirs,  or  the  heirs  of  their  bodies,  to  hold  and 
poflefs  a  feat  and  place  in  parliament,  it  feems  equally 
neceilary,  that  fpecial  words  of  creation  fhould  be  in- 
ferted in  writs  of  fummons ;  fuch  as  was  praflifed  in 
the  cafe  of  Sir  Henry  Bromfletej  who  being  fummoned  1  inft.  9  i. 
to  parliament  in  27  Hen.€.y  this  claufe  was  inferted  in  7  R«p-  33  *• 
his  writ.  Velumm  enimj  vos  et  haredes  vejiros  mafcuhs^ 
de  corpore  'ifejlro  legitimi  eKeuntes^  Barones  de  Vefiy 
txijiere^ 

2d,  If  a  writ  of  fummons  alone  ennobled  the  perloq 
and  his  d^fccndano^  then  were  all  th^  j^^^gts^  the 
king's  feijeants  at  law,  the  mafters  in  chancery,  and 
feveral  other  perfons,  ennobled :  for  they  i:eceived 
writs  of  fummons  to  parliament,  nearly  fimilar  at  one 
period,  and  perfe^ly  fimilar  at  another,  to  thofe  which 
were  iffued  to  the  earls  and  barons,  and  attended  par*, 
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liament  in  purfuance  of  fuch  nmts,  yet  never  claimed 

to  be  peers. 

■ 

Dugd.  Sum,  3d,  It  appears  from  the  records  of  the  antient  writs 
Baronage,  ^  fummons  to  parliameht,  that,  during  the  reigns  of 
y.2.  Prcfc       JJi/tr.  I.,  2.,  and  3.,  Ibmc  perfons  received  writs  of 

fittrimon$  to  parliatnem  only  once.;  feme  twice,  or 
more  times ;  and  fome  duriilg  thdr  lives,  but  not  their 
dcfccndants. 

5  58.  It  would,  perhaps,  be  impoffible,  to  give  a 
fedsfaffcory  anfwer  to  the  arguments  above  ftated,  re- 
^£Ung  writs  of  fammons ;  nor  has  it  hitherto  beeft 
atcanpted.  Indeed,  the  circumfiance  of  perfons  hav« 
kig  been  once  or  twice  fummoned  to  parliament)  and 
jifterw^ds  omitted,  is  fufficiently  ftrong  to  warnunt  the 
opinian,  that  fomething  more  than  a  writ  of  fnmmona 
to  parliament,  and  a  fitting  in  purfuance  of  it,  was 
formerly  neceflary  to  create  wi  hereditary  dignity. 
And  the  opinion  of  Mr.  Elfyngey  (who  was  clerk  of 
parliament  in  the  reign  of  king  Jamei  i «,  and  convet^ 
fent  in  antient  records),  that  invei^iture  of  robes  wta 
alfo  neceflary,  to  ennoble  the  perfon  fummoned,  and 
his  defqendants,  appears  extremely  probable^ 

VoL  2. 390.         5  59,  In  Dugdak's  Barona^  jt  is  ftated,  that  R% 

Ham  PagBt  being  called  by  writ  to  the  parliainent  tfaeii 
fittings  (4  Ediv.  6.),  by  the  name  of  Lari  Paget  of 
Bwa^ert^  he  took  his  place  there  among  the  reft  ef 
die  peers :  after  which,  upon  the  1 9th  of  Janmrj 
[  next  enfiuftg,  be  had  his  feleimn  ci^adan  co  that 
faofioor. 

S  ^0^  ft 
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5  60.  It  is  aUb  mentiontd  in  the  fame  work»  diat   Id.  945. 
Jmi^x  de  Ftenesy  by  reafon  that  Jinin  his  mother  was 
third  fifter  and  coheir  to  William  de  Say^  by  a  fpecial 
.  writ»  26  H^;2.  6.^  had  fummons  to  that  parUament, 
by  the  tide  of  Lord  Say  and  Sele :  whereupon^  the 
third  day  after,  in  confideration  of  hit  eminent  fer« 
vices,  he  was  in  open  parliament  there,  by  the  aiTent 
of  the  Lords  Spiritual  and  Tempot&l,  SidviUced  to  the 
degree  and  dignity  of  a  benm  of  the  realrn^  by  the 
nftme  and  title  oi  Lord  Say  and  S^le.    And,  k  is  re*  Cafe  of  the 
markable,  that  this  Lord  Say  and  S$k  was  x«gularly   *»">ny  of 
fummoned  to  parliament  nil  his  death,  and  his  fon  and   Sele,  Dom^ 
heir  was  alfo  fummoned^  and  fat  as  long  as  he  lived.     '^' ''  ^ 
The  grandfon  was  never  fiimnuHied.    But,  ia  the  ib* 
quiftiio  p%fi  Mortem^  he  is  fiyled  Henricus  de  Ftny$ 
Ikminus  de  Saye*    Three  more  generations  pafled  <hi 
withoat  a  wxit,  and  then  Sir  Richard  Fenys  petitioned 
kaag  James  i.,  who  recognized  and  confirmed  t(» 
him,  and  the  heirs  of  his  body,  tbe  dignity  of  Baraa 
Baye  wd  5^/f ♦ 


%  €u  Lord  Lyttlekn^  "^ho  ftodied  Ae  early  part  of  Hift,  oTHco* 
Mr  hiflory  with  great  attention,  fays,  that  the  ornif-  J;  Vol.  3. 
^ns  }n  fummoning  perfons,  who  had  been  called  to 
^liamem  by  writ,  or  their  defcendants,  may,  it 
many  cafes,  (though  not  in  all),  be  accounted  for, 
iirom  t^  frequent  and  necefiary  abfience  of  many  of 
lbs  peers  on  the  king's  iKprvice  abroad,  while  the  crowtt 
had  great  disniniouR,  and  almoft  perpetual  wars  oa 
the  continent:  for,  on  inch  occafions,  the  omitting 
to  fwmnQn  Uien^  tp  parliament  was  no  encroachment 
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cm  their  rights,  but  a  proper  exemption  from  a  duty 
they  could  not  perform.  It  might  alfo  have  been  done, 
not  improperly,  according  to  the  notions  of  thofe  times ; 
when  the  lands,  that  conflituted  a  barony,  were  feized 
by  the  crown  for  any  default  or  defed  of  fervice,  dur- 
ing the  life  of  the  baron. 

§  62.  It  jQiould  alfo  be  obferved,  that  attendance  on 
parliament  was,  at  the  period  above  referred  to,  con- 
fidered  as  a  burthenfome  fervice,  from  which,  many 
might  foficit  to  be  relieved. 

B^r.  V.  3. 17.       $  63.  Thus,  Dugdale  mentions,  that  John  la  Warre 

had  fummons  to  parliament,  from  44  Edw.  3.  till 
ai  Rich.  2.,  and  then  obtained  a  fpecial  difpenfation 
to  be  exempt  from  coming  to  any  future  parliaments : 

Ueoi.  and  that  Thomas  de  la  Warre  (in  3  Hen.  4^)  procured 

a  fpecial  difpenfation  from  attending  the  king  in  any 
of  his  parliaments  or  councils,  for  the  fpace  of  three 
years. 

§  64.  But,  however  ftrong  the  objections  to  Lord 
Xiokeh  dodrine  may  appear,  there  can  be  no  doubt  but 
that  it  was  frdly  fettled,  when  he  wrote,  that  a  writ 
Df  iummons  to  parliament,  and  a  fitting  in  purfuance 
of  fuch  writ,  (except  in  the  cafe  of  a  fpiritual  perfon), 
operated  as  a  creation  of  a  dignity,  and  rendered  it  de- 
fcendible  to  the  lineal  heirs,  male  and  female,  of  the 
perfon  firft  fummoned  ;  and  this  point  has  been  con- 
firmed by  fo  many  fubfequent  decifions,  that  it  is  not 
now  to  be  fliaken. 

S^5-  In 
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5  6^.  In  i6jz^' Catharine  Lady  0*Brien  claimed 
the  barony  of  Clifton  of  Leighton  Brompwold.  Thii 
petition  having  been  referred  to  the  Houfe  of  Lords, 
the  committee  of  privileges  reported,  *«  That  yervas 
**  Lord  Clifton  was  fummoned  by  writ  to  parliament, 
**  6  7tfr-  I .,  by  the  tit^e  of  Lord  Clifton  of  Leighton 
^^  Bromfwoldj  fo  as  the  barony,  beu\g  a  fee-fimple, 
<^  ought  to  defcend  from  the  faid  Lord  Clifton  upon 
«  his  heirs :  and  that  the  Lady  Catharine  (ySrien^ 
^^  the  petitioner,  being  the  heir  gradually  and  lineally 
^'  defcended  from  the  faid  Lord  Clifton^  the  barony 
*^  did,  of  right,  defcend  to  her  and  her  heirs/' 

It  was  ordered^  that  the  judges  {hould  give  their 
opinion  on  this  cafe,  which  they  accordingly  did,  on 
the  7th  of  February^  in  the  following  words. 

The  Lord  Chief  Juftice  of  the  King's  Bench,  Lord  Lonfa  Jot^K. 

Chief  Juftice  of  the  Common  Pleas,  Chief  Baron,  ^^  "*  ^^ 
Baron  Turnery  Baron  Littleton,  Juftice  Atkins^  Juftice 
£////,  and  Baron  Thurlandy  were  unanimous  in  their 

opinions : 

■  J 

<<  That,  taking  the  cafe  in  fafl  to  be,  as  his  Ma- 
**  jetty's  Attorney  General  had  reported  it  to  be,  and, 
*^  as  it  ftands  tranfmitted  to  this  houfe,  they  find 
^  it  to  be  thus  as  to  this  Lady's  claim  of  the  faid 
**  barony* 

^*  That  Sir  Jeroa^  Clifton  ^s  fummoned  to  ^lia^ 
**  mcnt  by  the  name  of  Jervas  Clifton  of  Leightm 
J*  BrompmU^  by  writ  dated  July  gth,  9  Jac.  !•,  &V.' 

.**  That, 
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<«  That,  accordingly,  he  did  come  and  fit  in  par^ 
^  Kament,  as  one  of  the  peers  of  England. 

^  That  he  died  i6  Jac.  i.y  leaving  iiTue  behind  him 
^^  Catharine^  his  fole  daughter  and  heir;  who  marw 
^'  ried  to  the  Lord  Auhigny^  afterwards  Did^e  of 
"  LemK. 


**  That  the  faid  Duke,  1 7  Jac.  i .,  was,  by  letters 
patent,  created  Baron  Leigbton  o(  Leigbton  Brrnf* 
woldj  to  him  and  the  heirs  male  of  his  body,  where* 
of  none  are  now  living. 


ftC 


^^  That  the  petitioner  is  lineally  defcended  from 
^^  him,  and  is  his  heir,  (by  the  faid  report) }  and,  as 
^  fuch,  now  claims  the  baxT3ny  of  Clifton. 

^^  All  whic|i  being  admitted  to  be  true,  they  are 
*^  of  G{>inion, 


Firft,  that  the  faid  J^rvosj  by  virtue  of  the  faid 
writ  or  fummons,  and  his  fitting  in  parliament  ac- 
*«  cordingly,  was  a  peer  and  baron  of  this  kingdom^ 
*^  and  his  blood  thereby  ennobled^ 

^^  Secondly,  that  his  faid  honour  'defcended  from 
'^  him  to  Catharine^  his  fele  daughter  and  heir,  and 
<<  fucceffively,  after  feveral  defcents,  to  the  petitioneTj 
^^  as  lineal  heir  to  the  faid  Lord  Clifton. 


cc 
u 


TJiif dly,  that  therefore  the  petitbner  is  well  eik 
titled  to  the  faid  dignity^ 

^J  Upon 


\ 
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Upon  confideration  had  by  this  houfe,  Vc.  It 
18  refolved  by  the  lords  fpiritual  and  temporal^  in 
<^  parliament  aflembled,  that  the  faid  Catharine  lady 
«  (yBrien  hath  right  to  Ae  barony  of  Cliftm:* 


<4 


§  66*  Notwithftanding  this  fokmn  declaration  of 
the  judges,  and  of  the  houfe  of  lords  ;  the  dodrine 
that  a  writ  of  fununons  to  parliament,  and  a  fitting 
by  virtue  of  fuch  writ,  created  a  digmty  to  heirs  go» 
neral,  was  again  combated  in  the  cafe  of  the  barony 
of  fTillaugbby  de  Broke ;  which  was  originally  created 
by  writ  of  fununons,  in  7  Hsn.  7.,  and  was  claimed  Vide  Infnu 
in  1694  by  Sir  Richard  Yerney^  who  derived  his  pedi- 
gree  through  a  ibnale  heir.  The  attorney-general 
aorgued,  that  a  fummons  by  writ  did  not  create  an 
eftate  in  fee:  for  that  anciently  feveral  had  been  fo 
fummoned,  ^d  yet  their  fons  had  never  been  fum- 
moDed  after  them :  ziay,  fometimes  the  very  perlbn, 
firft  fummoned,  fiad  afterwards  been  omitted  to  be 
fummoned ;  and  he  infifted  that,  even  in  the  time  of 
UfBurj  7.  when  Sir  Roberi  WtUot^bby  was  firft  fum- 
moned, it  was  not  looked  upon  as  an  eftate  in  £se« 
&veral  of  the  peeis,  as  the  earls  of  Lindfa^y  Tbamt, 
Suffix^  and  Abingdotij  the  lord  Helawarre^  ^c.  who 
liad  baronies  by  writ  in  them,  (and  ibme  of  whom 
had  at  that  time  only  daughters),  looking  upon  them- 
iUves  as  concerned,  ftom  what  was  mentioned  in  the  Lorda*  Jour. 
coHamitteee  in  ndatkm  to  the  defcentof  fiich  faaromes,  I^Vscs^^ 
moved  the  houie,  that  a  day  might  be  sqppointed  to 
confider  of  what  had  been  oMStionedJby  fome  lords, 
on  that  day,  in  lektioii  to  die  deiceat  of  baranies  by 
writ:  and,  a  day  being  ifipQUitidy  iheiaid  lords  were 

heard 
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heard  by  their  counfeL  On  another  day,  the  attorney* 
general  argued  for  the  king  againft  the  defcent  of  ba^ 
ronies  by  writ;  to  which  the  counfel  for  the  lords 
replied,  and  produced  feveral  precedents,  coUe&ed  by 
VxdcColL  Mr.  Kingy  Lancajler  herald.  The  feveral  heralds 
No.  7.  were  afterwards  heard,  in  relation  to  the  defcent  of 

baronies  by  writ ;  and,  the  matter  being  reported  by 
VideCliimof  the  lord  keeper,  the  houfe  of  lords  refolved,  that 
w^^^rSi  w^^^'c  a  perfon  was  fummoned  to  parliament,  by  writ, 
Lords' Jour,  and'took  his  feat,  he  acquired  a  peerage,  defcendible, 
Ii  *         *      to  his  heirs  lineal,  whether  male  or  female. 

5  67.  The  mode  of  defcent  may,  however,  be  re* 

ftrained  by  the  writ  of  fummons  to  males,  excluiive 

Aote^f.  56.      of  females ;  as  appears  from  the  writ,  by  which  Henry 

de  Bromfleet  was  called  to  parliament. 

Of  Writs  to         §  68.  It  has,  for  fome  centuries,  been  a  pradice  to 
^^vta^   call  up  the  eldeft  fons  of  fome  peers  to  the  houfe  of 

lords,  by  the  title  of  a  barony  veiled  inl  their  fathers ; 
in  which  cafes  they  have  been  allowed  to  ta^e^  their 
place  in  parliament,  according  to  the  antiquity  of  the 
baronies,  by  the  names  of  which  ihey  art  fummoned. 

y 

"  K  • 

% 

'  S  ^9*  Tiugdaliy  at  the  end  of  his  fummons  to  parlia* 
ment,  has  given  a  lid  of  thofe  eldeft  fons;6f  >peer6f, 
w{)o  had  been  fummoned  in  the  lifetime  of  their. ^^ 
thers,  by  the  titles  of  fuch  honors  as 'were;  thenar  in 
their  fathers,  and  had  place  and  precedence  acgjidrng 
thereto.  Thefirft  of  thd^  -wsis  Thomas  Ar.un^ly  lord 
Maitr avers  y  fon  to  Richard  Fitzallan  earl  of  Arundel^ 
Lordi*  Jour,  in  22  Edw.  4.  A^d  it  appears  from  the  journals, 
"^•♦- *••"'.    ..  that. 


'S 
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that,  in  16  Cba.  i.,  Henry  Howard^  eldeft  fon  of  *  tke 
duke  of  Norfolk^  was  called  up  to  the  houfe  of  lords 
by  writ  of  fummons,  by  the  title  of  lord  Mowbray^ 
which  was  the  mod  ancient  barony  of  the  Norfolk 
family  ;  and  that  he  wasjplaced  firft  upon  the  barons' 
bench. 

%  JO.  This  rule  has  been  adopted  in  all  other  cafes, 
in  which  the  elded  fon  of  a  peer  has  been  called  to 
parliament  by  writ  of  fummons,  by  the  title  of  a  ba- 
rony then  veiled  in  his  father. 

*  §  7 1  •  It  has  been  determined,  that  a  writ  of  fum- 
mons  of  this  kind  creates  a  dignity,  and  renders  it 
hereditary  in  the  blood  of  the  perfon  fo  fummoned. 

S  7a.  Charles  lord  Clifford^  the  eldeft  fon  of  the 
earl  of  Burlinpon^  was  called  to  parliament  by  writ  Lords'  Jour, 
of  fummons,  by  the  title  of  lord  Clifford  of  Launf-  39,' 
^^r?'  (^  barony  which  was  then  in  his  father),  and 
took  his  feat  accordingly.  This  Charles  died  in  the 
lifetime  of  his  father,  leaving  a  fon  named  Charles  / 
who  claimed  to  be  brd  Clifford  of  Laiptjburgy  by  de- 
fcent  from  his  £stther. 

**  The  lord  pr^fident  reported  from  the  lords  com- 
**  mittee  of  privileges,  to  whom  it  was  referred  to 
^  confider,  whether,  if  a  lord  called  by  writ  mto  the 
^'  Other's  barony  (hall  happen  to  die  in  the  lifetime 
^  of  his  father,  the  fon  of  that  father  fo  called  be  a 
^^  peer,  and  hath  right  to  demand  his  writ  of  fum- 
^<  mens }  that  their  lordfhips  find  no  precedent  in  this 
•♦  cafe/' 

^  AddMte 


'v; 
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^  A  debate  arifing,  whether  Charles  k>rd  Cl^rdj 
^  (foa  ami  heir  of  Charles  late  lord  Clifford  of  Launf- 
^  httrgy  deceafed),  who  was  called  by  writ  to  parlia- 
^  ment,  in  the  Ufietime  of  his  father,  the  prefenc  earl 
<^  of  Burlington^  hath  righl^to  fit  ia  parliament ;  the 
^'  houfe  was  of  opinion;  that  the  faid  Charles  lord 
**  Clifford^  hath  right  to  a  writ  of  fummons  to  parlia- 
*^  ment,  as  lord  Clifford  of  Launjburg  j"  and  he  took 
his  feat  accordingly.* 

I/ird.'joiir.        §73-  J^^^y   duke ,  of  Jihol,  in  the  year  1735, 
«DL25.p.ii»  claimed  the  dignity  of  baron  Strange^  ftating  that 

king  Henry  7.  had  created  Thomas^  lord  Stanley^  earl 
of  Derby,  to  him  and  the  heirs  male  of  his  body. 
That  the  faid  title  and  dignity  came  by  mefne  defcents 
to  Ferdinando  earl  of  Derby  ;  who  died  feifed  thereof, 
leaving  three  daughters.  That  the  faid  Ferdinando  did 
fiot  die  feiied  of  any  title  or  dignity  of  a  baron,  cre- 
ated by  tetters  patent;  and,  whatever  titles  and  dig- 
nities he  had,  which  were  created  by  any  writ  or  writs 
of  fummons  to  parliament,  defcended  to  his  faid  three 
dau^ters.  That  the  faid  title  and  dignity  of  earl  of 
Derby  J  came  to  William^  brother  of  the  laid  Ferdinamb^ 
as  heir  male  of  the  body  of  the  faid  Thomas;  but  the 
faid  William  never  was  feifed  of  the  title  or  dignity  of 
a  baron* 

Thzt  Jamefy  (the  petidoner's  anceftor,  whofe  hdr 
he  was),  eldefl;  fon  of  the  faid  William^  was  funmioned 


*  The  iAxnt  pomt  was  determined,  in  the  cale  of  lord  Htrv^.^'^ 
Lords'  Jouro,  vol*  %$^  p*  iX2«  i30» 

to 
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to  parliament,  3  C&is:*  i.  as  a  baron,  the  writ  being 
direded  Jacobo  Strange  Chevalier ;  and,  being  alfo 
fummoned  to  feveral  fucceeding  parliaments^  fat  and 
voted  by  the  title  of  lord  Strange^  in  the  lifetime  of 
his  father,  the  faid  William  Earl  of  Derby. 

That,  upon  the  death  of  the  faid  William  E^ltI  of 
Derby^  the  faid  James  Lord  Strange^  fucceeded  to  the 
faid  title  and  dignity  of  Earl  of  Derby ^  and  died  feifed 
thereof,  to  him  and  the  heirs  niale  of  the  body  of  the 
faid  Thomas  Earl  of  Derby  ;  and  of  the  faid  title  and 
dignity  of  Lord  Strange^  to  him  and  his  heirs* 

That  the  faid  title  and  dignity  of  Lord  Strange  came, 
by  mcfne  defcents,  to  the  then  late  Earl  of  Derby y  who 
died  without  iflfue  in  173  5* 

That  the  faid  James  Duke  of  Athol^  was  coufin  and 
next  heir  to  the  faid  then  late  Earl  of  Derby,  and  great 
grandfon  of  the  faid  James  Lord  Strange^  and  confc- 
quently  endtled  to  the  faid  title  and  dignity  of  Lord 
Strange.  The  Houfe  of  Lords  refolved,  that  the  peti-  Lords*  Jour, 
tioner  was  entitled  to  the  faid  barony  of  Strange^  ^^*  P"  39- 
created  by  the  faid  writ  in  3  Cha.  i. 

ft 

S  74.  Richard  Earl  of  Burlington^  in  the  year  1737J  Lords*  Jour, 
claimed  the  dignity  of  Baron  Clifford;  ftating  that  ][f;/5-  P' 
Robert  de  Clifford  was  fummoned  to  parliament  in 
28  Edw.  I.  as  a  baron ;  and  that  the  faid  barony  came 
'  by  mefiie  defcents,  to  Henry  Lord  Clifford,  who  was 
created  by  king  ff(?«ry  8.  Earl  of  Cumberland^  to  him 
and  the  heirs  niale  of  his  body. 

Voi.IU.  P  -  That 
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*  That  the  feid  titles  came^  by  mefne  defcents,  to 
G^r^^  Earl  of  Cumberland^  "who  died,  leaving  only 
one  daughter,  the  Lady  Jnn  :  by  which  the  title  and 
dignity  of  Earl  of  Cumberland  came  to  Sir  Francis 
Qliffordy  brother  to  the  laid  George^  as  heir  male 
of  the  body  of  the  faid  Henry.  But  the  faid 
Francis  never  was  fdfed  of  the  title  or  dignity  of  a 
barom 

That  the  feid  barotiy  of  Clifford  defcended  to  the 
faid  Lady  Ann  Clifford^  from  whom  it  defcended  to  the 
daughters  and  co-heirs  of  the  then  late  Earl  of  Tbanet; 
and  was  given  by  the  king  to  Margaret  Lady  Clifford^ 
one  of  the  faid  co-heirs.  That  Henry  Clifford^  (the 
petitioner's  anceftor),  elded  fon  of  the  faid  Francis 
Earl  of  Cumberland^  was  fummoned  to  parliament  in 
the  lifetime  of  his  father,  without  any  letters  patent, 
in  3  Cha.  i-,  the  writ  being  direded  H^rico  Clifford 
Chevalier  J  and  fat  and  voted  in  that  and  feveral  fuc- 
ceeding  parliaments. 

That  the  faid  Henry  Lord  Clifford  left  iffue  only  one 
daughter,  Elizabeth^  who  intermarried  with  EJcbardy 
Earl  of  Burlington^  to  which  Elizbetb  Countefs  of  Bur* 
lington^  the  petitioner  was  great-grandfon,  and  heir. 

That  therefore  the  title  and  digriity,  created  by  the 

faid ,  writ  of  fummons,  in  virtue  of  which  the  faia 

Henry  Clfford  fat  and  voted  in  parliament,  was  de- 

fcended  to  the  petitioner,  who  was  fole  heir  to  the 

Id,  130.  i'aid  Henry  Lord  Clifford.  The  Houfe  of  Lords  refolved, 

that 
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that  the.  petitioner  was  entitled  to  the  barony  of  Clif- 
f&rd^  created  by  the  faid  writ  *. 

§  75.  It  is  obfervable  that,  in  the  two  iaft  cafes, 
the  claimants  ftated  that  the  baronies,  by  the  names 
of  which  they  were  fummoned,  were  not  then  veiled 
in  their  fathers ;  from  which  it  may  be  inferred,  that 
an  opinion  then  prevailed,  that  there  was  forae  dif- 
ference between  the  operation  of  a  writ  of  fummons 
to  the  eldeft  fon  of  a  peer,  by  the  name  of  a  barony 
veiled  in  his  father,  and  that  of  a  fimilar  writ,  by  the 
name  of  a  barony  not  veiled  in  his  father* 

§  y6.  This  idea  was,  probably,  firfl;  fuggelled  by 
the  author  of  the  ^^  Enquiry  into  the,  Manner  of 
**  creating  Peers  j"  who,  fpeaking  of  the  pra£lice  of 
calling  up  the  eldeil  fon  of  a  peer  to  the  houfe  of 
lords,  by  the  title  of  a  barony  then  in  his  father,  fays : 
**  The  writ  of  fummons,  therefore,  feems  not  fo  Ps.49f5^* 
^^  much  to  be  confidered  as  the  creation  of  a  baron, 
but  only  as  an  inftrument  of  conveyance,  or  me- 
thod of  transferring  a  barony  or  honour  from  one 
perfon  to  another.  For,  if  it  is  not  fp,  what  reafon 
can  be  given  why  the  eldeft  fon  of  one^  earl,  fum- 
moned by  the  title  of  his  father's  barony,  fhall  have 
^  precedence  according  to  the  rank  and  antiquity  of 


*  There  can  be  no  doubts  but  that  the  crowny  in  the  two  pre- 
ce^g  cafesy  liTued  ita  writ  of  fummons  upon  the  id«a  that  the 
baronies,  by  the  names  of  which  the  perfons  were  fummoned,  were 
then  Tefled  in  theic  fathA^.  But  thu  proving  to  have  been  a  mif- 
Uke,  the  Houfe  of  Lards  was  obUgcd  to  admit,  that  the  writs 
operated  as  new  creattODS. 

P  ft  <«  that 


cc 

iC 
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« 

<<  that  barony*  And  that  the  eldefl:  fon  of  anoAeir 
<^  earl,  if  he  be  by  patent  created  to  a  tltte  or  barony 
^'  foreign  to  his  family,  (hall  be  confidered  as  the 
^  youngeft  baron,  and  take  his  place  in  the  houfe  ac- 
•*  cordingly,  I  fpeak,  and  I  think  every  man  ought, 
**  with  great  fubmiffion  upon  this  fubjeft.  But,  if  I 
"  miflake  not,  the  law  even  at  this  day  is,  that  though 
•*  the  laft  of  thefe  perfons  takes  a  barony  in  fee,  o» 
^  otherwife  according  to  the  limitations  of  it ;  yet  the 
^  ftrfl,  upon  whom  the  writ  opferatts^  only  by^  way  of 
♦*  ihtlruineiit  of  conveyance,  has  no  odier  title  in  th«t 
barony  than  his  fiaither  had,  from  wkom  it  was  com 
veyed :  and^  therefore,  if  the  father  ha&  only  an 
*'  eteite  iaii  in  the  baroiiy,  the  ftate  of  tlie  fon^ 
•*  though  fummoned  by  writ,'  is  not  enlarged,  nor 
^  made  a  fee,  and  defcendible  to  his  heirs  generaU" 

The  doftrine  here  laid  down  has  been  adopted  bjr 
the  houfe  of  lords  in  the  following  modfrn  cafe. 

5  Bro.  Ca.itt        S  77 •  ^^S  J^^^^  !•  credited  Sir  Rdbert  Sydney ^  Lbrd 
Farli  509.        ^j^^  ^f  Penjburji,  to  him  and  the  heirs  male  of  his. 

body ;  and  afterwards  created  him  VifcDuilt  Lijle  and: 
Jl^xI ^Lcice^er.  Thefe  titles  defcended  to  his  grandfoa 
Pbilip  ;  whofe  eldeft  fon  Robert j  by  curtefy  Vifcount 
Lijley  was  in  i  Wm.  and  Mary  fummoned  to  parlia- 
ment by  writ,  and  fat  and  voted  by  the  title  of  Lord^ 
Sydney  of  Penjhurji^  in  the  lifetime  of  his  father*. 
Thefe  titles  defcended  to  John  Sydney  ^  the  fon  of  Robert^. 
who  died  without  iffue,  leaving  the  daughters  of  hia 
next  brother,  Mary  Sydney  and  Elizabeth.  Sydney^  .W 
heirs  general;  and  Jocelyne^  his  yoipg^  brpt|)^r»> 
....  "  wha 
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who  hecsHoe  Eaii  c^  ^Leice0er^  and  iftcrwardj  died 
«ritfaout  iflue ;  by.  which!  the  titles  cr<!atted  by  the. letters 
patent  became  extin£L  Upcm  .the  death  cf  Mary 
Sydney  without ifTue,  J^iz§baflb  Sydney,  (who  bad  maiv 
ried  VLuPernyy  clairoed  the  barony  of  Penjhurfi^  ai 
fole  heir  of  Reb^rt  Sydney^  who  was  ftimmoned  to 
parliajnent  by  writ. 

.  The  attome]f-general,  (Mr.  Wallac^\  ^^^f 4  tjlp  ^^* 
report,  that  the  petitioner  claimed  the  barony  qi  Sydney 
of  Penjhurji^  as  being  the  fole  heir  general  of  the 
body  of  Robert  Sydney ^  who  was  calle4  to  parliament 
by  writ  in  vita  patris ;  upon  a  fuppofition  that  the 
effed  and  operation  of  the  writ  of  fummons  to  parlia* 
ment,  without  letters  patent,  and  hi$  having  iat  in 
parliament  in  purfuance  thereof,  veiled  a  title  in  him 
to  the  baroiiy,  defcendible  to  his  lineal  heirs. 

Th'at  a  writ  of  fummons  to  parliament,  and  a  fitting 

in  purfuance,  did  certainly,  in  general  cafes,  ennoble 

•  ■'-••• 

the  perfon  and  his  defcendants ;  but  he  conceived  that 
the  enea  of  a  wnt  of  fummons  to  the  eldefl  fon  of  an 
earl  or  vifcount,  by  the  title  of  his  father's  barony,  or 
to  the  eldeft  fon  of  a  baron,  who  had  two  or  more 
baronies^  to  one  of  his  father's  baronies,  was,  to  ac- 
celerate the  iucceffion  of  the  fon  to  the  barony ; 
which,  on  his  father's  death,  would  defcend  to  him : 
and  the  extent  of  the  inheritance  depended  upon  the 
nature  of  his  father's  title  to  the  barony,  whether  in  ' 
fee,  or  in  tail  male. 

That  the  ufual  manner  of  calling  up  the  (bn  ef  a 
peer  in  vita  fatris  was,  by  w;it  of  fununons  to  the 

P  3.  barony 
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barony  of  the  father ;  and  the  perfons  thus  called  had 
been  conftantly  placed  in  the  Houfe  of  Lords,  accord- 
ing to  the  antiquity  of  their  fathers'  barony :  although, 
iince  the  ftatute  31  Hen.  8.  c.  io«  for  placing  the 
lords,  whereby  the  precedency  of  peers  was  fixed  and 
eftabliihed,  the  right  to  fuch  precedency  had  at  diffe- 
rent times  come  under  the  coniideration  of  the  houfe; 
Lords'  Jour,  and,  although  it  did  not  appear,  that  the  houfe  had 
vJ  tc  ^K2x      determined  the  point,  yet  it  was  highly  probable  that 

^^    ^     v^ 

the  lords  had  fatisfied  themfelves,  that  the  elded  fons 
of  peers,  called  up  by  writ  into  their  fathers'  baronies, 
were  entitled  to  the  fame  precedence  and  rights,  which 
'  they  would  have  been  entitled  to,  if  they  had  fuc- 

ceeded  to  the  fame  by  defcent ;  and  that  the  calling 
them  up  by  writ  in  their  fathers'  lifetime  only  accele- 
rated the  pofleilion. 

# 

That  he  was  of  opinion,  that  the  effeft  of  the  writ 
of  fummons  to  Sir  Robert  Sydney^  to  his  lather's 
barony,  gave  to  him  the  like  inheritance  his  father  had 
in  the  barony,  which  was  reftrained  to  heirs  male ; 
and  that  the  petitioner  was  not,  as  heir  general, 
entitled  to  the  barony.  But,  as  the  cafe  appeared 
anomalous,  and  never  to  have  been  precifely  deter- 
mined, he  thought  it  advifable  to  refer  it  to  the  houfe 
of  peers. 

The  cafe  was  accordingly  referred  to  the  houfe  of 
lords }  and,  after  having  been  fully  heard,  it  was  re- 
folved,  that  the  claimant  had  no  right  in  confequencQ 
qi  her  grandi^th^'s  fummons  and  fitting. 

§  ^8.  Mothw 


.    -,«-  ■*'' 
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S  78.  Another  mode  of  creating  dignities  is,  by   OfDignliict 

'_  _  _         -  r    1     1        by  Letter* 

charter,  or  letters  patent,   under  the  great  leal,  by  Pateot. 
which  the  king  grants  to  an  individual  a  dignity  or 
title  of  honour,  and  invefts  him  with  the  dignity,  by 
delivery  of  the  charter,  girding  with  a  fword,  ?sfr. 

%  79*  This  mode  of  conferring  dignities  appears  to   CoD.  122. 
have  been  praftifed  at  a  very  early  period.     Thus,  the     **  *'  "     * 
Emprefs  Maud  conferred  the  earldom  of  Hereford  on 
Milo  de  Gloucejiery    by  a  charter   which  has    been 
publiihed  by  Rymer^  and  is  one  of  the  mod  ancient 
extant.     The  operative  words  of  this  charter  are—  Foed.  voli. 
Sciatisy   me  fecijfe    Milonem    de  Gloucejirid    comitem  ^' 
de  Hereford^  et  dedijfe  ei  motam  de  Hereford^  cum  toto 
cajiello^  in  feodo  et  bareditate^  Jibi  et  haredibus  fuis^ 
ad  tenendum  de  me  et  haredibus  meis.     Dedi  etiam  ei 
tertium    denariam    redditus    burgi   Hereford  guicquid  Vincent, 
unquam  reddaty  et  tertium  denarium  placitorum  totius   No.  3.C0IL 
comitatus  Hereford^ 

S  80.  Kinff Richard  i.  granted  to  William  Earl  of 
Arundely  the  caftle  of  Arundel^  with  all  the  honour  of 
Jtrundel^  et  tertium  demirium  de  flacitis  de  Suffix  unds 

w 

cotnes  eji^ 

King  Henry  3.  gave  to  Edmund  his  fon,  honorera 
comitatum  cajirum  et  villam  de  Lancajier. 

The  fame  king  gave  the  earldom  or  honour  of  Rich'^ 
mondj  to  his  uncle  Peter  of  Savoy  and  his  heirs,  vel 
cmcunque  de  fratribus  vel  confanguineis  /uis  ea  dare 
vel  ajftgnare  voluetit. 

P4      '  S  8'*  I^ 
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Vol.  2. 273;         §  8 1.  It  appears  from  the  rolls  of  parliament,  that^ 

in  36  Edw.  3.,  the  chancellor  declared  to  the  parlia<r 
ment,  that  the  king  intended  to  advance  to  honour  fuch 
of  his  fons  as  were  of  full  age.  That  his  fon  Lionel^ 
who  was  then  in  Irelandy  ihould  be  Duke  of  Clarence^ 
to  him  and  the  heirs  male  of  his  body.  That  his  fon 
JiAwfhouldbe  Tiyjiktoi  Lancajler^  and  his  ton pdmund^ 
Earl  of  Cambridge.  After  which  the  king,  in  full 
parliament,  did  gird  his  fon  John  with  a  fwprd,  and 
fet  on  his  head  a  cap  of  fur,  and  upon  the  fame  a 
circlet  of  gold  and  pearls  j  and  named  him  Duke  of 
Lancajier^  and  thereof  gave  him  a  charter. 

In  like  manner,  the  king  girded  his  fon  Edmund 
with  a  fword,  and  named  him  Earl  of  Cambridge ^  an4 
thereof  gave  him  a  charter. 

VqI.j.  P205.       §  82.  In  the  rolls  of  parliament,  9  Rich.  2.,  there 

is  an  account  of  the  confirmation  of  the  charter,  by 
which  that  king  granted  to  his  uncle,  Edmuiid  Earl  of 
Qambridge^  the  dignity  of  Duke  of  Tork.  The  char- 
ter  is  recited,  of  which  the  operative  v^ords  2x0— In 
Ducem  ereximtis,eidemDufatusEborum  titulum  a/Jtgnantes^ 
et  nomen.  And  the  king,  with  the  confent  of  parlia-^ 
ment,  confirmed  it,  and  invefted  him  with  the  dignity, 
by  delivery  of  the  charter,  girding  him  with  a  fword, 
and  putting  on  his  head  a  cap  of  honour,  and  a  circle 
pf  gold,  or  a  coronet. 

Rot.  Pari.  S  83.  In  1 1  Rich.  2.,  the  commons  petitioned  the 

Vol.^.  p.250.   j^^g  (Q  confer  fome  honour  on  his  brother.  Sir  yobn 

Holland;  in  confequence  pf  which,  he,^ith  the  confent 

of 
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of  parliament,  created  him  Earl  of  Huntingdon  by  a 

charter,  which  the  king  delivered  to  him,  and  by  gird- 

mg  him  with  a  fword ;  to  hold  to  him  and  the  heirs    Vide  Id.  26+, 

male  of  his  bddy  by  Elizabeth  his  wife,  with  a  penfion 

of  20/.   a  year  out  of  the  profits  of  the  county  of 

fluntingdon. 

§  84.  It  alfo  appears  from  the  rolls  of  parliament,  Vol.3.p.343« 
that,  ^n  20  Rich.  2.,  the  chancellor  informed  the  par- 
liament, that  the  king  had  created  J^hn  de  Beauford 
Jlarl  of  Somerfet ;  whereupon,  he  was  brought  before 
the  fovereign,  between  the  Earl  of  Huntingdon  and 
the  Earl  Marjhal^  arrayed  in  a  robe,  as  in  a  vefture 
of  honour,  with  a  fword  carried  before  him ;  and  the 
charter  of  his  creation  was  read  before  the  king  and 
parliament  \  after  which,  the  king  girded  him  with  a 
fword. 

§  85.  In  the  rolls  of  parliament,  11  Ric.  2.,  there  VoLj.p.sj;. 
is  ah  account  of  the  creation  of  feveral  dukes  by  char-  * 
ter,  and  inveftiture.    The  Countefs  of  Norfolk  was,  at 
the  fame  time,  created  a  duchefs  for  her  Jifej  and.   Vide  Bacon's 
]he  bemg  abfent,  her  charter  was  fent  to  hen  p«637. 

§  86.  The  ufual  manner  of  creatmg  barons,  in  an- 
tient  times,  was  by  writ  of  fummons ;  but,  in  the 
I  ith  year  of  Rich.  2.,  John  Beauchamp  de  Holt  was 
created  Baron  of  Kidderminjier  by  letters  patent :  be- 
fore whom,  {ays  Lord  Coke^  there  never  was  any  baron  i  Inft.  16 1, 
created  by  letters  patent,  but  by  writ.  And,  there- 
fore, whenever  a  barony  appears  to  have  exifted  before 
the  1 1  Rich.  2.,  it  muft  be  taken  to  be  either  a  barcmy 

by  tenure,  or  by  writt 

S  87.  Dugdale 
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Baron.VoI.z.        %  87.  Dugdale  {vj%^  that  the  folemn  inveftiture  of 
?•  *^^"  barons,  created  by  patent,  was  performed  by  the  king 

himfelf,  by  putting  on  a  robe  of  fcarlet,  as  alfo  a 
mantle  and  a  hood  furred  with  minever.  This  form 
of  creation  continued  until  1 3  James ^  when  the  law- 
yers declared,  that  the  delivery  of  the  letters  patent 
was  fuffident,  without  any  ceremony. 

X  loft.  16^.  §88.  Lord  Coke  obferves,  that  where  a  perfon  13 

created  a  peer  by  letters  patent,  the  itate  of  inheritance 
muft  be  limited  by  apt  words,  or  elfe  the  grant  b  void. 
The  ufual  words  are,  to  hold  to  the  grantee  and  the 
heirs  male  of  his  body  ;  though  it  is  fometimes  only 

la.  f.  28.         for  the  life  of  the  grantee.    But  Mr«  Selden  fays,  there 

was  no  inftance  of  the  grant  of  a  dignity  by  letters 
patent  to  a  perfon,  and  his  heirs  generally. 

S  89.  The  mofl  fingular  limitation,  of  a  .dignity 
whidi  I  have  feen,  is  that  of  the  barony  of  Liuas  of 
Crudwell :  it  was  granted  by  letters  patent  15  Cba.  2« 
to  Mary  Countefs  of  Kent^  to  hold  to  her  and  the 
heirs  male  of  her  body  begotten,  by  the  Earl  of  Kent ; 
and,  for  want  of  fuch  iflue,  to  the  hejrs  of  her  body 
by  the  faid  Earl  j  with  a  declaration,  "  that,  if  at  any 
*•  time  or  times  after  the  death  of  the  faid  Mary 
•*  Countefs  of  Kent^'  and  default  of  iffue  male  of  her 
**  body  by  the  faid  Earl  begotten,  there  fhall  be  more 
*^  perfons  than  one,  who  fhall  be  coheirs  of  her  body 
^^  by  the  faid  Earl,  the  faid  honour,  title,  and  dignity 
^^  fhall  go,  and  be  held  and  enjoyed,  from  time  to  time, 
*•  by  fuch  of  the  faid  coheirs,  as  by  courfe  of  defcent 
^^  at  the  conmion  law  fhould  be  inheritable  to  other 

*<  entire 
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*<  entire  and  indivifible  inheritances,  as  namely,  an 
*<  office  of  honour  and  public  trtift,  or  a  caflle  for  the 
«(  neceflary  defence  of  the  realm,  or  the  like ;  in  cafe 
^  any  fuch  inheritance  vas  given  or  limited  to  the 
^^  faid  Mary,  and  the  heirs  of  her  body  by  the  faid 
**  Earl  begotten."  And,  by  a  private  aft  of  parlia- 
ment, 15  Cba.  2.,  this  declarative  claufe  is  ratified  and 
confirmed. 

§  90.  In  the  cafe  of  letters  patent,  the  creation  of  i  Inft«  16 i. 
the  dignity  is  perfeft  and  complete  j  although  the   '*    *?•?*• 
grantee  Ihould  die  before  he  has  taken  his  feat  in  par- 
liament. 

5  91.  Thus  it  appears  from  the  Lords'  Journals,   VoL  tu 
that  Henry  TFaldegravey  being  by  letters  patent  i  Jac.  2.  P*  *^*' 
created  Baron  fFaldegrave  de  Cbentonj  to  him  and  the 
heirs  male  of  his  body,  but  dying  before  he  fat  in  par- 
liament, his  fon  James  was  introduced  in  his  robis, 
and  took  his  feat. 

The  prefent  Lord  Walfingham  took  his  feat  under 
the  lame  circumftances. 

§  92.  It  was  a  common  opinion,  that  a  dignity  A  Dignity 
mufl  be  created  of  fome  particular  place,  in  order  that  ^  ^  Fhccr 
it  might  appear  to  be  annexed  to  land,  and  thereby 
become  a  real  hereditament  But,  in  the  cafe  of 
Mr.  Knolfysj  who  claimed  to  be  Earl  of  Banbury^  and 
yfr3S  indifted  by  that  title,  and  a  plea  put  in  that  it  did 
not  appear  that  Banbury  was  in  England^  Lord  Hod 

was  of  opinion,  that  the  place>  from  whence  a  patentee 

took 
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took  his  title,  need  not  be  in  England':  nor,  ih  reality, 

was  there  a  neceflity  tliat  there  fliould  be  any  place. 

Bagd.  Bar.      AlbemafU  was  not  in  England ;  and,  neverthelefe,  at 

V.  3.  0*230.     •  ,  ,  '    r.    •^  •  y.^,  , 

the  time  'of  Magna  Charta^  there  was  an  carl  of  that 
title ;  anH  there  had'  been  dukes>  who'  had  lately  borne 
^tliat  title; 


Gerard  V. 

Gcrardy 
5  Mod.  64. 


§  93.  Sir  Thomas  Gerard  having  been  created  Lord 
Gerard  of  Gerard's  Bromley^  by  letters  patent,  (he 
beifig  thdt  reudent  with  his  fiimily  in  the  faid  capital 
xneffuage),  a  queftion  arofe,  whether  the  &id  capital 
mefluage  became  thereby  caput  baroma ;  and  it  was 
held  that  it  did  not. 


Dignities  by 
Marriage, 
ilnfi.  16  3. 


§  94.  Where  a  perfon,  [who  has  a  dignity,  mairies, 
his  wife  becomes  entitled  to  the  fame  during  her  Kfe ; 
unlefs  flie  afteiwkrds  marries  a  commoner.  But,  where 
a  woman,  who  has  a  dignity  in  her  owii  right,  inarries 
k  commoner,  (he  ftill  retams  her  d%nity.      '  • 


§  ^i.  Lord  Coke  fays,  if  a  dutchefs  by  marriage^ 
afterwards  marries  a  .baron,  ifhe  remains  a  dutchefs, 
and  does  not  Ipfe  her  name ;  becaufe  her  hutband  is 
poble.  Mr.  Hargrave^  in  a  note  on  this  paffage,  ob- 
ferves,  that  in  fome  books  it  is  faid,  if  a  woman,  noble 
by  birth,  marries  one  of  inferior  nobility,  fhe  fhall  be 
ftyled  by  the  dignity  of  her  fecond  hufband. 


,  At  the  coronation  of  his  prefent  majefty,'  the 
Dutchefs  Dowager  of  Leedsy  then  the  wife  of  Lord 
Portmore.  claimed  to  walk  as  a  dutchefs,  but  it  was 
tefufed. 

S  9«-  It 
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§  96.  It  is  faid  by  Juftice  Doddridge^  that,   if  a   CoIL  130. 

woman,  who  acquires  a  dignity  by  marriage,  slopes 

from  .her  jiuiband,  ihe  will  lofe  her  dignity.    "  For,   Tit.(5.c.5.f.7 
as  then  every  woman  (hall  lofe  her  dower,  fo  being 
advanced  to  titles  of  dignity  by  that  hufband^  by 

^  fuch  elopement  fhe  lofeth  them/*    I  have  met  with 

no  cafe  that  qonfirms  this  doctrine* 


t» 


§  97.  It  feems  U>  be  doubtful,  whether  a  perfon  can  Whether  a 
refufe  or  waive  a  dignity  conferred  on  him«  by  the  be  rdfufed. 
Crow».   ,Lord  Cote  lays,  "  if  the  king  cjalleth  any  ^  inft.  44. 
*'  knight  or  efquire  to  be  a  lord  of  parliament,  he 
^  cannot  refufe  to  ferve  the  king  there  in  illo  communi 
"  concilioj  fcr  the  good  of  his.country."     This  opinion 
i?  contradifted  by  Lord  Chancellor  C&wper^  who  held,   j  p,  Wmu 
that  the  king  coi^ld  not  create  a  fubjed  a  peer  of  the   592- 
realm,  againft  bis  ^ill^;.  beca^fe  then  it  would  be  in. 
the  power,  of  the  king  to  ruin  a  fubjeft,  whofe  eftate 
and  circumftances  might  not  be  fufEcient   for  the 
honour.     His  Lordfhip  alfo  held,  that  a  minor  might, 
when  qf  age,  waive  a  peerage  granted  to  him  during 
his  infancy. 

Lord  Trevor  was  of  a  different  opinion,  and  held,  in  ideia- 
conformity  with  Lord  Coke,  that  the  king  had  a  right 
to  the  fervice  of  his  fubjeds  in  any  (lation  he  thought 
proper ;  and  inftanced  in  the  cafe  of  the  Crown's  hav- 
ing power  to  compel  a  fubje£t  to  be  a  fheriff,  and  to 
fine  him  for  refufmg  to  ferve.  He  obferved,  that  in  Ante,  f.  51- 
Lord  Abergavenny's  cafe  it  was  admitted,  the  king 
might  fine  a  perfon,  whom  h^  thought  jroper  to  fupi- 
SK>n  to  the  Houfe  of  Peers  \  it  being  there  faid,  that 
.24  *  a  perfon 
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a  perfon  might  choofe  to  fubmit  to  a  fine :  and,  if  it 
were  allowed,  the  king  might  fine  one  for  not  accept- 
ing the  honour,  and  not  appearing  upon  the  writ :  the 
king  might  Snertoties  quoties^  where  there  was  a  re- 
fuTal ;  and,  confequendy^  might  compel  the  fubjed  to 
accept  the  honour.  And  that  it  was  not  to  be  pre- 
fiimed  the  king  would  grant  a  peerage  to  any  one,  to 
his  wrong,  any  more  than  that  he  would  make  an  ill 
ufe  of  his  power  of  pardoning :  all  which  were  fuppo- 
fitious,  contrary  to  the  principles  upon  which  the 
eonftitution  was  framed,  which  depended  upon  the 
honour  and  juftice  of  the  Crown. 

What  Eftatc        5  pg.  With  refpeft  to  the  eftate,  which  may  be 

fliay  be  had  •  •      •  • 

tA  a  Dignity,   had  in  a  dignity  or  title  of  honour,  while  dignities  were 

annexed  to  lands,  and  held  by  tenure,  the  perfon  in 
pofleilion  of  the  eftate,  if  he  was  tenaiit  in  fee-fimple, 
would,  I  prefume,  have  had  the  fame  eftate  in  the 

dignity. 

§  99.  A  perfon  may  alfo  have  a  qualified  fee  in  a 
I  Inft.  27  J.  dignity.  Thus,  Lord  Coke  fays,  that  king  flenry  6. 
Ante,  £  45.     ^^  letters  patent,  granted  to  Johtiy  the  fon  of  John 

Talbot  J  that  he  and  his  heirs,  lords  of  the  manor  of 
Kingjlon  LiJIe  in  the  county  of  Berksy  fhould  thence- 
forth be  lords  and  barons  of  Li/Ie^  and  peers  of  the 
realm ;  by  which  he  held  a  fee-fimple  qualified  in  the 
dignity,  determinable  upon  his  or  their  ceafing  to  be 
lords  of  the  manor  of  Kingjion  Li/Ie. 

§  1 00.  As  to  dignities,  derived  fi'om  writs  of  fum- 
I  Inft.  16  i,     mons.  Lord  Coi^fays,-—  \^  And  it  is  to  be  obferved 

13  '*  that 
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••  that,  if  he  be  generally  called  by  vmt  to  parliament, 
**  he  hath  a  fee-fimple  in  the  barony,  without  any 
"  words  of  inheritance/'  But  this  exprefEon  is  inac- 
curate ;  and  Lord  Coke  himfelf  correded  it  in  the  fame 
page,  by  faying,  *^  and  thereby  his  blood  is  ennobled 
^^  to  him  and  his  heirs  lineal.*'  Dignities  of  this  kind, 
which  are  defcendible  to  females,  have  generally  been 
faid  to  be  held  in  fee,  but  this  is  a  miftake ;  a  perfon 
having  a  dignity  of  this  kind,  is  not  tenant  in  fee* 
limple  of  it :  for,  in  that  cafe,  it  would  defcend  to  the 
heirs  general,  lineal,  or  collateral,  of  the  perfon  laft 
feifed ;  whereas  a  dignity  of  this  kind  is  only  inhe-  Vide  Tit.  29* 
ritable  by  fuch  of  his  heirs  as  are  lineally  defcended 
from  the  perfon  firft  fummoned  to  parliament,  and  not 
to  any  other  of  his  heirs.  It  is,  in  fa£t,  a  fpedes  of 
eftate,  not  known  to  the  law  in  any  other  inftance, 
except  in  that  of  an  office  of  honour.  Tit.  zg. 

§  1 01.  A  dignity  or  title  of  honour  may  be  intailed 
within  the  ftatute  De  Bonis  Conditionalibus^  for  it  con- 
cerns land :  and  it  was  refolved  by  all  the  judges  in  Ncvil'«  QJc, 
7  James  J  that,  where  Ralph  Nevil  was  by  letters  pa-  '  ^*^'  ''* 
tent  created  Earl  of  Wfjlmorelarhdy  to  him  and  the  heirs 
male  of  his  body,  an  eftate  tail  was  thereby  created  in 
the  dignity,  and  not  a  fee-fimple  conditional  at  law. 
And  Lord  Coke  fays,  the  judges  obferved  that,  with 
this  refolution,  agreed  divers  precedents,  and  the  ex- 
perience and  pradUce  always  ufed  :  for  the  earldom  of 
Northumberland  was  intailed  by  queen  Mary  to  Thomas 
Percy^  and  the  heirs  male  of  his  body ;  and,  for  de- 
feult  of  -fuch  iffue,  that  Hugh  his  brother  fliould  be 
carl,  to  him  and  the  heirs  male  of  his  body ;  and,  in 

t^at 
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that  cafe,  by  the  attainder  of  Thomas  for  treafon,  Hugb 
was,  after  his  death,  Earl  of  Northumberland. 

§  I02.  A  dignity  may  not  only  be  intailed  at  its 
firfticreation,  but  alfo,  a  dignity  which  was  originally 
defcendible  to  heirs  general,  may  be  intailed  by 
parliament  on  the  heirs  male  of  the  perfon  feifed 
thereof. 

■ 
CoH  173.  S  '^3*  I^  ^^  y^^  1626,  a  contefl  arofe  in  confe- 

quence  of  the  death  of  Henry  de  Vere  Earl  of  Oxford^ 
refpeding  the  right  to  the  earldom,  between  Robert  de 
Vere  claiming  under  an  intail  of  the  dignity,  made  by 
an  a&  of  parliament  in  16  Rich.  2.  as  heir  male  of 
Aubrey  de  Vere^  and  Lord  fFilloughby  of  Erejbyy  claim- 
ing  as  heir  general. 

The  cafe  was  referred  by  king  Charles  the  firft  to 
the  Houfe  of  Lords,  who  called  to  their  afliilance  Lord 
Chief  Jultice  Crew^  Lord  Chief  Baron  Walter j  Dod-^ 
dridgey  and  Teherton^  Juftices,  and  Baron  Trevor. 
Their  opinion  was  delivered  by  Lord  Chief  Juftice 
Crew  J  the  exordium  of  which  is  fo  eloquent,  that, 
for  the  gratification  of  the  reader,  it  (hall  be  tran« 
fcribed. 

**  This  great  and  weighty  caufe,  incomparable  to 
**  any  other  that  hath  happened  at  any  time,  requires 
^^  great  deliberation,  and  folid  and  mature  judgment 
**  to  determine  it :  and,  therefore,  I  wifh  all  the  judged 
«<  of  England  had  heard  it,  (being  a  cafe  fit  for  all), 
**  to  the  end  we  altogether  might  have  given  our 

"  humble 
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•*  humbie  advice  to  your  Lordfliips  herein.  Here  is 
"  reprefented  to  your  Lordfliips  certamen  honoris^  and, 
**  as  I  may  well  fay,  illu/iris  honoris j  illuflrious  ho- 
'^  nour.  I  heard  a  great  peer  of  this  realm,  and  a 
"  learned,  fay,  when  he  lived,  there  was  ho  king  in 
^«  chriftendom  had  fuch  a  fubjeft  as  Oxford.  He  came 
**  in  with  the  Conqueror,  Earl  of  Guynes ;  fliortly  aftef 
^^  the  Conqueil,  made  Great  Chamberlain  of  England^ 
**  above  five  hundred  years  ago,  by  Hen  ry  I.  the 
Conqueror's  fon,  brother  to  Rufus  j  by  Maud  the 
emprefs.  Earl  of  Oxford  \  confirmed  and  approved 
by  Henry  Fiiz^emprefsy  Henry  IL,  AlberiCo  Comitif 
"  fo  Earl  before* 

**  This  great  honour,  this  high  and  noble  dignity, 
**  hath  continued  ever  fmce  in  the  remarkable  fur* 
name  of  De  Vefe^  by  fo  many  ages,  defcents,  and 
generations^  as  no  other  kingdom  can  produce  fuch 
^<  a  peef,  in  one  and  the  felf-fame  name  and  title* 
^^  I  find  in  all  this  length  of  time  but  two  attainders 
^*  of  this  noble  family ;  and  thofe  in  ftormy  and  tem** 
^^  peftuous  times,  when  the  government  was  unfetded^ 
<<  and  the  kingdom  in  competition. 

**  1  have  laboured  to  make  a  covenant  with  myfelf, 
**  that  affeftioa  may  not  prefs  upon  judgment :  for  I 
fuppde,  there  is  no  man,  that  hath  any  apprehend 
iion  of  gentry  or  noblenefs,  but  his  afFedion  ftands 
*^  to  the  continuance  of  fo  noble  a  name  and  houfe, 
<<  and  would  take  hold  of  a  twig  or  twine  thread  to 
^  uphold  it :  and  yet  time  hath  his  revolution ;  there 
^  TDXjSk  be  a  period  and  an  end  of  all  temporal  things^ 
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^^  finis  rerum^  an  end  of  names  and  dignities,   and 
*•  whatfoevcr  is  terrene  j  and  why  not  of  De  Verb  ? 

**  For,  where  is  Bohun  ?  Where  is  Mowbray  ? 
**  Where  is  Mortimer  ?  Nay,  which  is  more  and 
"  moftofall,  where  is  Plantagenet?  They  are 
•*  intombed  in  the  urns  and  feptilchres  of  mortality. 
**  And  yet  let  the  name  and  dignity  of  De  Vere 
«  ftand  fo  long  as  it  pleafeth  God/' 

The  Chief  Jiiftice  and  his  brethren  were  of  opinion 

that,  although  the  earldom  oi  Oxford  was  originally 

CcD.  l^s•        ^cW  in  fee  by  the  family  of  De  Vere^  yet  that  *'  the 

'*  honour  of  the  faid  earldom  of  Oxford  was  intailed 
•*  upon  Aubrey  de  Vere^  and  his  heirs  male,  by  the 
'^  parliament  of  1 6  Rich.  2. ;  and  that  an  eflate  therein 
<^  to  the  heirs  males  was  fufSdently  raifed  and  created 
•*  thereby,  and  fo  reputed  and  enjoyed  by  many  de- 
**  fcents  of  the  earls,  which  coUjd  not  have  been,  (as 
*^  the  fame  was  limited),  if  the  fame  had  only  been  an 
<^  ordinance  of  parliament ;  and  that  the  faid  honour 
^*  defccinded,  and  then  of  right  belonged  to  Robert 
«  de  Verey  as  heir  male  of  the  faid  Aubrey ^  by  virtue 
«  of  the  intail." 

S  1 04.  An  eflate  in  a  dignity  may  be  limited  to  a 
i  perfoh  in  remainder,  as  in  the  cafe  of  the  Earl  of 

Northumberland ;  which  has  already  been  ftated. 

S  ^\AIL  **         ^  ^  ^^*  ^^^  ^^*^  ^^y^'  ^^^  *^  ^^^  °^^y  create  either 
f.  I.  a  man  or  a  woman  noble  for  life,  but  not  for  years ; 

becaufe  then  it  might  go  to  executors  or  adminiftrators. 

S  JO^*  While 
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§  1 06.  While  dignities  were  annexed  tothepoflef^  NoCurtefy 
iion  of  particular  lands,  the  hufband  of  a  woman,  ^  *  *gn»^r« 
iiaving  fuch  landsj  was  bound  to  perform  the  fervices 
for  which  they  were  held,  and,  among  others,  to  attend 
the  high  court  of  parliament ;  fo  that  he  was  entitled 
to  the  dignity  during  the  joint  lives  of  himfelf  and  his 
wife. 

%  107;  Eiizabetb^  fifter  and  heir  of  John  de  Say  Dugd.Siim; 
Lord  Sayy  (who  died  in  6  Rich.  2.)  was  twice  married : 
firft  to  Sir  John  de  Tallejby^  and,  fecondly,  to  Sir  Wd* 
Ham  Heron.  She  had  no  iflue  by  either ;  but  each  of 
them  was  fummoned  to  parliament  as  long  as  he  re^ 
mained  her  hxifband. 

$  io8.  Monthermer^  who  had  married  the  Dowager  Vmcent  upon 

Countefs  of  Gbucejier^  was  fummoned  to  parKament  T^^Glouccf- 

as  Earl  of  Gloucejier  during  the  minority  of  her  foa  and  tcr,CoIl  Ann. 
heir.    When  the  fon  came  of  age,  he  took  his  feat  in 
parliament  as  earl,  and  Montbermer  was  fummoned  as 
a  baron. 

§  109.  Where  there  was  iflue,  the  hufband  became  i  inft.  apt. 
tenant  by  the  curtefy  of  the  dignity.  Thus,  Lord 
Coke  mentions  a  cafe  in  the  reign  of  Henry  6.,  where 
a  perfon  was  allowed  to  hold  the  dignity  of  Earl  Salif" 
bury^  as  tenant  by  the  curtefy,  in  right  of  Alicia^  the 
daughter  and  heir  of  the  preceding  Earl  of  SaUJhury. 

%  no.  Intherdgn  oi Henry  ^.^  Mr.WimbiJb  hav-  CsHii* 
ing  married  a  lady  entitled  to  the  dignity  of  Taylboysj 
a  queftion  arofe,  whether  he  ought  to  have  the  name  of 

0^2  I«ord 
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"^uu  renoL,  an  end  of  namoi  and  dignities, 
"■  wbjskxvtr  is  tareju i  and  why  not  of  De  Vet 

**  F<a-,  vfaere  is  Bomun  ?    Where  is  Mo'w 
**  Where  is  Mortiuer  ?    Nav.  which  is  nrt' 
**  moBt.  of  all,  when 
**  intombed  in  the  v 
**  And  Tet  let  the 
**  ftand  fo  kug  as  il 

The  Chief  JidUce 
that,  although  die  i 
CA  i7;>  held  in  fee  by  the 
**  h<»iour  of  the  & 
"  npoh  Aubrey  Je 
*'  FailiamcDtof  i6 
•*  to  the  heirs  mak 
**  theTd)7,  and  fo 
••  fcents  of  the  eart 
**  the  fame  was  Um 
**  on&once  of  pari 
*'  defcended,  and  i 
"  de  Vere^  as  heir 
•*  of  the  intaiL*' 

S  I04.  An  eftat< 

/  perfon  iii  remaind( 

^ortbutnberioTid  •,  n 

I  loft.  16*.  c    »«,-    T        .«   . 
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.ng  this  recognition  of   the  Coll.  2]. 
lignities,  the  claim  of  Richard 
z  barony  of  Willoughby  in  right 
,  dutchefs  of  Suffolk^  as  tenant 
rejefted ;  and  Peregrine  Bertie    _. 
.,  in  the  life  time  of  hi«  lather* 

0^5  $112,  a 
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Lord  Taylboys^  in  right  of  his  wife,  or  not.  The  king 
confulted  the  two  chief  juflices.  Dr.  Gardiner  bifhop 
of  WincheJIer^  and  Gatter.  Firll,  the  king  demanded 
of  the  two  chief  juftices,  whether,  by  law,  Mr.  Wim* 
tj/b  ought  to  have  the  name  of  Lord  Taylboys^  in  right 
bi  his  wife,  or  not.  They  anfwered,  that  the  com- 
mon law  dealeth  Httle  with  the  titles  and  cuftoms  of 
chivalry ;  but  fuch  queftions  had  always  been  decided 
kcfore  the  conftables  and  marflials  of  England.  Theft 
Ae  king  mofved  the  queftions  to  Dr.  Gardiner^  who 
anfwered,  that,  by  the  law  which  he  profeflcd,  dig- 
jiity  was  denied  both  to  women  and  to  jews^  I  like  not 
that  law,  quoth  the  king,  that  putteth  ehriflian  wo- 
men and  jews  in  the  fam^  |)redicament.  That  law,  faid 
Dh  Gardiner^  as  I  take  it,  is  to  be  intended  of  dignity, 
whereunto  public  office  is  annexed  i  for,  in  France^ 
women  fucceed  as  well  to  their  anceflors  in  dignities, 
as  in  patrimonies :  therefore  the  cuftom  of  every  re- 
gion is  to  rule  thofe  things.  Then  the  king  afked 
Carter y  of  the  cuftom  of  England  \  who  anfwered, 
that  it  had  been  always  ufed  fo  in  England^  as  in  France^ 
that  the  hufband  of  a  baronefs  by  birth  fhould  ufe  the 
ftylc  of  her  barony,  fo  long  as  flie  lived  ;  and,  if  he 
were  tenant  by  the  curtefy,  then  that  he  might  ufe  it 
for  term  of  his  life.  The  chief  juftice  confeffed  that 
cuftom,  concerning  the  tenant  by  the  curtefy,  to  be 
confonant  to  the  common  law :  for  the  common  law 
admitted  him  to  all  his  wife's  inheritances,  of  which 
flie  was  feifed  during  the  coverture ;  and  that  might 
defcrind  to  their  iflue ;  and  the  dignity  was  parcel  of 
the  inheritance :  which  Dr.  Gardiner  confeffed,  add- 
ing, that  the  law  granting  the  more,  which  was  the 

pofleiIi<Hi 
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pofleiSon  of  the  barony,  could  not  be  intended  to  deny 
the  lefs,  which  was  the  dignity,  a  thing  incident  to  itt 
As  it  ftandeth  with  law,  faid  the  king,  that  tenants  by 
curtefy  fhould  have  the  dignity,  fo  it  ftandeth  with 
jreafon.  But  I  like  not  that  a  man  (hould  be  this  day 
a  lord,  and  to-morrow  none,  without  crime  committed; 
and  it  mud  fo  fall  out  in  the  hufband  of  a  baronefs, 
if  (he  die,  having  never  had  by  him  any  children* 
The  chief  juftice  confirmed,  that,  in  that  point,  the 
common  law  diifented  not  much  from  the  king's  rea^ 
fon  :  for  the  hufband,  that  never  had  iiTue,  was  thought 
to  have  no  intereft  in  law  in  his  wife's  inheritance,  more 
than  in  refpeft  only  that  he  was  a  hu{band  ;  but,  hav*^ 
ing  a  child,  then  he  acquired  a  ftate  in  law,  and  wa$ 
admitted  to  do  homage,  and  not  before. 

The  king  for  refolution  faid,  that  forafmuch  as  by 
their  fpeeches  he  underitood,  that  there  was  no  force 
of  reafon  or  law  to  give  the  name  to  him  that  had  no 
iffue  by  his  wife,  that  neither  Mr.  Wimbijhy  nor  none 
other,  from  thenceforth,  fhould  ufe  the  ftyle  of  his 
wife's  dignity,  but  fuch  as  by  curtefy  of  England  had 
alfo  right  to  her  poffeffions'  for  term  of  his  life.  The 
which  opinions  the  perfons  ^ore  named  appliiuded| 
^d  lb  the  fentence  flood. 

§  III.  Notwithflanding  this  recognition  of  the  Coll. 2]. 
doSrine  of  curtefy  in  dignities,  the  claim  of  Richard 
Bertie^  in  1580,  to  the  barony  of  Willoughby  in  right 
of  his  wife,  Catharine^  dutchefs  of  Si0blk^  as  tenant 
by  the  courtefy,  was  reje£ted ;  and  Peregrine  Bertie 
Iter  fgn  was  admitted,  in  the  life  time  of  his  father* 

C^5  §112,  Mr^ 
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I  Inft.  29  *.         S  ^  ?^»  Mr.  Hargravfi  M  obfeiycd,  that  two  othcf 
^*^"    .  (hips  of  a  like  kin4  F^rc  made  in  a  few  years  after, 

but  were  not  determined ;  and  be  could  not  learn  that 
f here  had  t^een  any  claims  of  dignities  by  curtefy,  fince 
^ord  Coki%  time :  and,  from  the  want  of  modern  iur 
(lances  of  fuch  claims,  as  well  as  from  fome  late 
creations,  ^y  which  women  were  made  peerefles,  in 
order  that  the  families  of  th^r  hufbands  xiiiight  have 
titles,  ;uid  yet  tl)p  hufl^ands  themfelyes  remain  com« 
mpn^rs,  ft  feemed  as  if  the  prevailing  notion  was 
againit  curtefy  in  titles  of  honor.     However,  he  had 
not  yet  difcovered,  whether  this  great  queftion  had 
ever  formally  received  the  judgment  of  the  Hpuf<?  of 
^Pordst 

§  113.  It  may  alfo  be  obferved,  that  there  are  fome 
modern  inftancps  of  perfons,  fitting  in  parliament,  as 
heirs  to  their  mothers*  dignities,  in  the  lifetime  of  their 
fathers ;  which  would  not  have  been  allowed,  if  their 
fathers  had  an  eflate  by  the  curtefy  in  fhofe  dignities. 
Thus,  the  prefent  Duke  of  Northumberland  was  allowed 
to  fit  in  parliament  as  Baron  Percyy  immediately  after 
the  de^th  of  his  mother,  though  his  father  was  living. 

In  the  fame  manner,  the  prefent  Earl  of  Leicejier 
ws^s  allowed  to  take  his  feat  in  parliament,  as  baron 
de  Ferrers  J  upon  the  death  of  his  mother,  though  his 
father,  Lord  Town/end^  was  alive, 

A  Dignity  S  '  '4*  Formerly,  it  was  held  that  a  dignity  or  title 

Sencd.  ^  ^^  honour,  held  by  tenure,  might  be  aliened  by  the 
Coll  I  lA,  P^rfo^  ^^^  ^^  ^n  poffeflion  of  it  j  pro\ided  fuch 
1 1&  alienation  wa;  mad^  with  t^e  king's  licence. 

§115.  Hercwar4 
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.  §  115.  HerewardDe  Marifco  and  Rametta  his  wife,  Pat.  An. 
conveyed  to  Simon  De  Montfort  Earl  of  Leicejier^  totam  ^^  ^ 
barmiam  De  Emeldon^  in  Com.  Northumbr.  qua  ad 
iff  am  Ramettamjure  hereditaria  defcendit  de  her  edit  ate 
qua  fmt  Jobannis  le  Vifcount  patris  fuiy  babend.  Ssf 
tenend.  eidem  com.  et  haredibus  fuis  et  eorum  affignatis. 
And  king  Hen.  3.  confirmed  the  grant  anno  41,  which 
with  others  was  afterwards  confirmed  by  king  Ed- 
ward  3. 

^  §116.  Lord  Ce?it^  fays,  that  the  hzrony  of  Edmond  4liift.  ufit 
de  Eincourty  originally  created  by  writ*,  had  long  con- 
tinued in  his  firname  \  and  he  having  no  ifliie  male, 
deiirous  thai  his  iirname,  arms,  and  barony,  ail  which 
he  held  in  fee-fimple,  might  continue,  by  humble 
fuit  importuned  king  Edward  2.  for  that  he  conceived, 
quod  cognomen  fuum^  et  arma^  poji  mortem  fuam  dele^ 
rentur^  et  corditer  affeclabat  ut  poJi  mortem  ejus  in 
memorid  haberentur^  ut  de  maneriis  et  armis  fuis 
feoffdret  quemcunque  voluerit ;  and  in  the  end  obtained 
his  fuit,  by  the  king's  letters  patent  under  the  great 
feai;  and  afterwards,  about  19  Edw.  2.,  he  afligaed 
according  to  -the  king's  grant,  his  fimame,  arms,  and 
pofleffions*  For,  it  appears  in  the  clofe  rolls,  that 
Edmond  Baron  of  Eincourtj  fat  in  parliament  until  and 
in  18  Edw.  2. }  and  that  after  his  deceafe,  his  affignee 
fat  in  parliament  in  i  Edw.  3.  by  the  name  of  William 
de  Eincourt:  and  in  his  heirs  males  the  dignity, 
fimame,  and  poffef&ons  continued  till   2 1  Hen.  6. ; 


*  It  appears  from  Dugdale't  Baron,  vol.  i.  p-385'#  that  thja 
«ra«  a  barony  by  tenure ;  for  be  does  not  mention  any  writ. 

C^4  an4 
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and  then  his  heir  male,  together  mth  the  name  and 
dignity,  ceafed* 

4laft.  w6,  S  ^^7*  L^^^  ^^*^  ^^  %^»  ^^  heard  lord  Burgley 

vouch  a  record  in  the  reign  of  Edm*  4.  that  the  Lord 
HoCy  having  no  iffue  male,  by  his  deed  and  under  hi^ 
feal,  granted  his  name,  arnis,  and  dignity  over ;  but 
.  not  having  the  king's  licence  and, warrant,  the  fame 
was  in  parliament  adjudged  to  be  vo^d. 

§  118*  It  has,  however,  been  long  eflablifhed,  that 
a  dignity  or  title  of  honour  is  unalienable ;  bdng  aa 
hereditament  inherent  in  the  blood  of  the  grantee, 
and  his  defcendants  \  and,  in  the  cafe  of  the  barony  of 
Grisj  of  Ruthyriy  in  1640,  the  Houfe  of  Lords  made 
Lords*  Joun  the  following  refolution : — "  Upon  fomewhat  which 
▼Q  4-  P  ^5^-   cc  ^jj^s  fpoken  of  in  the  argument  concerning  a  power 

*^  of  conveying  away  of  honour,  it  was  refolved  upon 
<<  the  queftion,  nemine  coniradicentey  that  1^0  perfon, 
<<  that  hath  any  honour  in  him,  and  a  peer  of  thi^ 
♦.*  realm,  may  alien  or  trs^nsfer  the  honour  to  s^y  othe^ 
♦'  perfon/' 

Nor  furrcn-  S  ^  ^9*  ^^  ^^LS  alfo  formerly  held,  that  a  digm'ty  or 

^rcd  to  the     ^^j^  ^f  honour  might  be  furrendered  to  the  king  j  of 

which  there  are  feveral  inilances. 

Coll.  10.  S  ^^o.    Sir  Charles   Brandon^   being  affianced  to 

Elizabeth  Vifcountefs  Lijle^  (who  was  then  an  infant 
of  tender  age),  obtained  letters  patent  creating  hi^^ 
Vifcount  Lijlej  to  him  and  his  heirs  by  the  fsud 
Elizabeth.    «*  But,  having  fhortly  after  happened  on 

'«  afattw 
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^*  9  fatter  morfd,  he  yielded  up  the  letters  pate&t  to 
^  be  cancelled,'' 

S  I2X.  It  was,  however,  refolved  by  theHoufeof 
Xiords,  in  the  cafe  of  the  barony  of  Rut  by  n,"^*^  That   Lords'  Jour. 
^f  no  peer  of  this  realm  can  drown  or  extinguilh  his  ^^  *'  '^^ 
<^  h(Miour,  (but  that  it  defcends  to  his  defcendant^» 
f^  neither  by  furrender,  grant,  fine,   nor  any  other 
<f  conveyance,  to  the  king.**  • 

§  122.  Some  years  afterwards  the  queftion  arofe, 
and  was  agitated  in  the  Houfe  of  Lords ;  where  it  was 
decided  in  conformity  to  the  refolution  ia  the  above 
cafe. 

Iiord  vifcount  Purbeck  had  furrendered  his  dignity   Showex't 
to  the  king,  by  fine;^  and  after  his  deceafe,  the  dig.  J^^^«"J^- 
pity  was  claimed  by  his  heir. 

It  was  argued  on  behalf  of  the  petitioner,  that  this 
was  a  perfonal  dignity,  annexed  to  the  blood,  and  fo 
pifeparable  and  immovable,  that  it  could  not  be  either 
transferred  to  any  other  perfon,  or  furrendered  to  the 
cro^fcn*  It  could  neither  move  forward  nor  backward, 
but  only  downward  to  pollerity;  and  nothing  but 
deficiency,  or  a  corruption  of  the  blood,  could  hinder 
the  defcent. 

The  king's  attorney-general,    (Sir  William  Jones}, 
endeavoured  to  fupport  the  furrender  upon  the  autho» 
rity  of  feveral  ancient  precedents.  The  Houfe  of  Lords 
came  to  the  following  refolution:—^*  Forafmuch  as   Lordt'Jour. 
!*  upon  debate  of  the  petitioner's  cafe,  who  claims  the  ^^-'S-P-^JS' 

•«  title 
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^  dde  of  Vifcount  Purbeci,  a  queftion  in  law  di4 
**  arife ;  whether  a  fine,  levied  to  the  king  by  a  peer 
'^  of  the  realm  of  his  title  of  honour,  can  bar  and 
^  extinguifh  that  title;  the  lords  fpiritual  and  tem- 
^  poral  in  parliament  afiembled,  upon  very  long 
^^  debate;  and  having  heard  his  majefly's  attorney- 
^^  general,  are  unanimoufly  of  opinion,  and  do  refolve, 
^  that  no  fine,  now  levied  or  at  any  time  hereafter  to 
^  be  levied  to  the  king,  can  bar  fuch  title  of  honour, 
^^  or  the  right  of  any  perfon,  claiming  under  |ma 
f*  thjjt  levied,  or  fhall  levy,  fuch  fine^** 

A  Peer  de-  S  ^*3'  There  is  one  inflancc  of  a  peer  being  de* 

Kmy!°'       g^d^d  for  poverty, 

JLk^u  Pari.  By  an  a£t  of  parliament  made  in  1 7  Edw*  4.,  recit« 

I°Inft.  ace.      ^^S  ^^^  ^^^  ^^S  ^^^  erefted  and  made  George  Nevill 
1 2  Rep.  107.   Duke  of  Bedford^  and  had  purpofed  to  have  given  hin^ 

for  the  fuflentation  of  the  fame  dignity  fufEcient  live- 
lihood ;  and,  for  the  great  offences,  unkindnefs,  and 
mifbehavings  that  the  faid  John  NeviU^  (his  father), 
had  done  and  committed  to  his  highnefs,  as  was 
openly  known,  he  had  no  caufe  to  depart  any  liveli- 
hood to  the  faid  George*  i^nd  that  it  wa^  openly 
known,  that  the  f?iid  George  Nevill  had  not,  nor  by 
inheritance  might  have,  any  livelihood  to  fupport  the 
name,  eflate,  and  dignity  of  Duke  of  Bedford;  as 
oftentimes  it  was  feen  that  when  any  lord  was  called 
to  high  eflate,  and  had  not  livelihood  convenient  to 
fupport  the  fame  dignity,  it  induced  great  poverty  and 
indigence,  and  oftentimes  caufcd  great  extortion,  em- 
bracery,  and  maintenance  to  be  had,  tp  the  gre^t 

trouble 
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trouble  of  all  fuch  countries,  where  fuch  eftate  fhould 
happen  to  be  inhabited :  wherefore  the  king,  by  the 
a,dvice  of  the  lords  fpiritual,  &fr.,  ordained,  that  from 
thenceforth  the  faid  erection  and  making  of  the  fame 
duke,  and  all  the  names  of  dignity  to  the  £iid  George j 
or  to  John  Nevill  his  fisither,  fliould  be  from  thence- 
forth void  and  of  none  eflfed* 

§  124.   Sir  William  Blackftone  has  obferved,  that   iComoi. 
this  is  a  fingular  inftance ;  which  ferves  at  the  fame  ^^* 
time,  by  having  happened,  to  (hew  the  power  of  par- 
liament ;  and,  by  having  happened  but  once,  to  fhew 
how  tender  the  parliament  Ijiath  been  in  exerting  fo 
high  a  power.    It  bath  been  faid,  indeed,  that  if  a 
baron  waftes  his  eftate  fo  that  he  is  not  able  to  fupport 
the  degree,  the  king  may  degrade  him*    But  it  is  ex- 
prefsly  held  by  later  authorities,  that  a  peer  cannot  be  12  Mod.  $6. 
degraded,  but  by  a£t  of  parliament 

§  125.  It  appears  formerly  to  have  been  doubted,  a  Dignity 
whether  a  barony  by  writ  was  not  extinguiflied  by  the  ^l^cd  by  a 
acceptance  of  a  new  barony  of  the  fame  name.    But  ^"^  Tide, 
it  is  now  fettled,  that  the  acceptance  of  a  new  dignity 
doth  not  merge  of  deftroy  an  ancient  one. 


123- 


§  126.  Ii)  the  cafe  of  lord  DelawarrCj  it  was  re-   irRq».  i. 
folved  in  parliament  39  Eliz. ;  that  a  grant  of  a  new   ^^^ '  ***• 
barony  of  Delawarre  to  William  Weji^  who  was  not 
then  in  poffeflion  of  the  old  barony  of  Delawarre^ 
did  not  merge  or  extinguiih  the  old  barony. 

§  127.  And 
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Co)l32u  $  i%y.   And  in  the  cafe  of  the  barony  of  lord 

Wil/ougbby  de  BrokCy  it  was  refolved  by  die  Houfe  of 
Lords,  that  the  grant  of  a  new  barony  of  Willoughby 
df  Broke  to  Sir  FoulM  GrevilUj  by  letters  patent  to 
him  ^d  his  heurs  male,  (he  being  in  poffeflion  of  the 
ancient  barony  by  writ),  did  not  deftroy  fuch  ancient 
barony.  But  the  fame  continued  and  defcended  to 
his  fitter,  and  fole  heir,  and  from  her  to  Sir  Richard 
Vemey:  who  was  iieated  in  the  Houfe  of  Lords  ^ccord^ 

Infnu  ing  to  the  date  of  the  ^(npient  barony. 

An  Eaildom  S  ^  ^8.  It  was  alfo  formerly  held,  that,  where  a 
^*^®'  perfon,  having  a  barony  created  by  writ,  and  confe<Y 
Barony.  quently  defcendible  to  his  heir  gen^l,  was  created  an 

Earl  to  him  and  the  heirs  male  of  his  body ;  the  earl- 
dom attra&ed  the  barony,  fo  t^at  it  could  not  be  after- 
wards feparated  from  it. 

Cott.  195.  S  '^9*  '^^  dofbrlne,  however,  was  fully  exploded 

1  Inft.  15  ^.     jj^  ^Yit  cafe  of  the  barony  of  Grey  of  Rutbyn  4  in  which 

it  appeared,  that  Lord  Grey^  being  a  baron  by  writ^ 

was  created  Earl  of  Kent  by  letters  patent  to  him  and 

the  heirs  male  of  his  body,  ^uid  had  iifue  two  fons, 

Lordi'  Jour,     the  eldeft  of  whom  had  iflue  a  daughter  only.    And 

▼01.4. 149.      j^  ^j^  refolved,   that  the  barony  defcended  to  the 

daughter,  and  the  earldom  to  the  younger  brother  \ 
and  that  the  earldom  did  not  attrad  the  barony* 

» 
§  130.  So,  where  the  earldom  becomes  extin£tj| 
the  barony  will,  notw^thflanding,  defcend  to  the  heir 
general. 

131.  hk 
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§  13  f.  In  the  year  1669,  the  claim  of  Benjamin  C«1L286. 
Mildmay  to  the  barony  of  Fifzwalter  was  heard  before 
the  King  in  Council,  aflifted  by  the  two  Chief  Juitices, 
the  Lord  Chief  Baron  Hahy  the  King's  Chief  Serjeant, 
and  the  Attorney  and  Solidtor-General.  The  peti- 
tioner  deduced  his  pedigree  from  Robert  Fitzwaltery  who 
was  fummoned  to  parliament  by  writ,  in  23  Edw.  i« 
and  feveral  times  aften  The  title  defcended  to  Robert 
fitzwalterj  who  was  created  Vifcount  Fttzwalter  and 
Earl  of  Stifesty  by  Hen.  i.  This  Earl  of  Siiffex  had 
two  fons,  Henry  Earl  of  Sujexy  and  Sir  Humphrey 
Ratcliffi  Henry  had  two  fons,  Thomas  Earl  of  Sufex^ 
who  died  without  ifiue,  and  Henry  Earl  of  Suffexy 
who  left  one  fon,  Robert  Earl  of  Suffexy  and  one 
daughter.  Lady  Francesy  who  married  Sir  Thomas 
Mildmay,  to  whom  the  petitioner  was  heir. 

The  counfel  on  the  other  fide  infilled,  that  the 
barony  was  merged  and  extind  in  the  earldom,  by 
coming  to  Edward  the  laft  Earl  of  Suffix;  who  died 
without  iffue. 

The  queftion  being  put  to  the  Judges,  they  unani- 
moufly  agreed,  that,  **  if  a  Baron  in  fee  fimple  be 
*^  be  made  an  Earl,  the  barony  will  defcend  to  the 
^^  heir  general,  whether  the  earldom  continue  or  be 
*•  extinft;*'  with  which  opinion  and  refolution  his 
Majefty  being  fully  fatisfied  in  council,  it  was  ordered 
by  his  Majefty  in  council,  that  the  petitioner  be  ad- 
mitted humbly  to  addrefs  himfelf  to  his  Majefty,  for 
his  writ,  to  fit  in  the  Houfe  of  Peers,  as  Baron  Fitz^ 
'tDalter. 

s 

A  writ 
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A  writ  of  fumtnons  wa$  accordingly  iflued  to  hhn  $ 
and  he  was  feated  in  the  plate  of  the  ancient  barons 
of  Fttzvjalteri 

forStS'by"        $  ^32-  A  dignity  or  title  of  honour,  whether  held 
Attainder.       in  fee,  in  tail,  or  for  life,  is  forfeited,  and  for  ever 

ioft,  by  the  attainder  for  treafon  or  felony  of  the  per^^ 
fon  pofiTefled  of  it ;  and  can  never  he  again  revived, 
but  by  Veverfal  of  the  attainder. 

KeviTPs  Cafe.  §  133-  Charles  Nevill,  EaH  of  Wefimoreland^  to  hhri 
^'  ^^*  ind  the  heirs  male  of  his  body,  by  letters  patent,  was 
attmnted  of  high  treafon,  by  outlawry,  and  by  aft  of. 
parliament ;  and  died  without  ifiue  male ;  tipon  which 
Edward  Nevill  claimed  to  be  Earl  of  Wejtmorelandj  as 
heir  male  of  the  body  of  the  firft  grantee  of  the 
earldom* 

It  was  refolved  by  all  the  judges,  that,  although 
die  dignity  was  within  the  ftatute  de  donis  conditianaiU 
bus,  yet  it  was  forfeited  by  a  condition  in  law,  taciti 
annexed  to  the  eftate  of  the  dignity ;  for  an  earl  has 
an  office  of  truft  and  of  confidence :  and,  when  fuch  a 
perfon,  againft  the  duty  and  end  of  his  dignity,  takes 
not  only  council,  but  alfo  arms  againft  the  King,  td 
deftroy  him,  and  thereof  is  attainted,  by  due  courfe 
of  law ;  by  that  he  hath  forfeited  his  dignity,  in  the 
fame  manner,  as  if  tenant  in  tail  of  an  office  of  truft 

Tit.  25.  f.       mifufe  it,  or  ufe  it  not ;  thefe  are  forfeitures  of  fuch 

office,  for  ever,  by  force  of  a  condition  in  law  tacif^ 
annexed  to  their  eftates.    It  was  alfo  refolved  that,  if 

Tit.  2.  c.  2.     i^  ^2id  not  been  forfeited  by  the  common  law,  it  would 

f-  3^*  have  been  forfeited  by  the  26  Henry  8t 

S  134- Ift 
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§  134.  In  the  cafe  of  a  dignity  defcendible  to  heirs  Corruption  of 
general,  the  attainder  of  any  anceftor  of  a  perfon  ^"^' 
claiming  fuch  dignity,  through  whom  the  claimant 
mnft  derive  his  title,  (though  the  perfon  attainted  was 
never  pgAefied  of  the  dignity),  will  bar  fuch  claim : 
for,  the  blood  of  the  perfon  attainted  being  corrupted, 
no  title  can  come  through  him* 

§  135.  William  Marquis  of  Tallibardiney  the  eldeft 
fon  of  John  firft  Duke  of  Atboly  was  attainted  by  affc 
of  parliament,  i  Geo.  i.  and  fled  into  France.  An 
a£l  of  parliament  was  pafled  in  the  fame  feflions,  by 
which  it  was  enacted,  that  the  attainder  of  the  Marquis 
of  TulUbardine  fliould  not  extend  to  prevent  any  de* 
fcent  of  honour  or  eftate  from  the  Duke  of  Athol  to 
James  Lord  Murray  his  fecond  fon ;  but  that  all  the 
honours,  titles,  and  eftate  of  the  faid  Duke  of  Athol 
fhould,  from  and  after  his  death,  defcend  to  the  faid 
James  Murray  an4  his  ilTue,  in  fuch  manner  as  the 
fame  would  have  defcended,  in  cafe  the  faid  Marquis 
of  TulUbardine  had  not  been  attainted  of  high  treafon, 
and  had  died  without  ilfue  in  the  lifetime  of  the  faid 
Duke  of  Athol. 

5  136.  In  the  year  1723,  Robert  Lumley  Lloydy  Coll.  373. 
rcftor  of  5/.  PavTsj  Covent  Garden^  claimed  the  barony 
,of  Lumley  J  which  Was  created  by  writ  of  fummons  in 
8  Rich.  2.y  as  heir  to  Ralph  Lord  Lumley,  the  firft 
perfon  fummoned  to  parliament.  It  appeared,  that 
George  Lumley y  the  eldeft  fon  of  John  Lord  Lumley ^ 
was  attainted  of  treafon  in  the  lifetime  of  his  father ;  « 

4  and 


l4o 
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and died  before  his  father,  leaving  iflue  from  whoiil 


claimant 


Exception. 
Intailed  Dig- 
iuUe9. 


Law  of  For- 

feiturct 

2  Hale,  P.  C. 
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Lords*  Jour, 
to].  30.  p. 
466.469. 


The  Houfe  of  Lords  refolved,  that  the  petitioner  had 
not  any  right  to  a  fummons  to  parliament,  as  prayed 
by  his  petition  *• 

§  137.  In  the  cafe  of  in  tailed  titles,  no  corruption 
of  blood  tak^  place.  And,  therefore,  a  dignity  in 
tail  may  be  claimed  by  a  fon^  furviving  an  attainted 
father,  who  never  was  tenant  in  tail  in  pofieflion  of 
fuch  dignity :  for  the  fon  may  claim  from  the  firfl 
pur  chafer  of  the  dignity  per  formdm  doni^  as  heir  male 
of  his  body  within  the  defcripdon  of  the  grant.  And^ 
though  the  defcent  of  a  dignity,  to  which  the  heirs 
general  of  the  firfl  grantee  are  inheritable,  may  be 
impeded  by  corruption  of  blood,  as  in  the  cafe  of  the 
barony  of  Lumleyj  yet  the  attainder  of  a  father,  who 
was  never  pofTeiFed  of  an  intailed  dignity,  will  not 
prejudice  the  defcent  to  his  iflue. 

§  138.  In  1764,  John  Murray^  prefented  a  petition 
to  his  Majefty,  ftating  that  his  grandfather  Johrij  Mar** 
quis  of  Atholj  was  by  letters  patent  created  Duke  of 
Athol}  to  hold  to  him  and  the  heirs  male  of  his  body. 
That  the  faid  Duke  of  Atbol  died  in  1725;  leaving 
James  his  eldefl  fon,  who  fucceeded  to  the  title,  and 
George  his  next  fon,  the  petitioner's  father. 


*•*■ 


*  The  do^rlne  of  corruption  of  blood  was  aboUfhed  in  the  reign 
of  Queen  Ann^  but  has  been  revived  by  the  ftatute  59  Geo.  3.  c.  9 J. 

That 
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That  the  (aid  George  was,  m  17459  attainted  of  high 
treafon  by  ad  of  parliament^  and  died  in  1760  ;  leav« 
ing  the  petitioner  his  eldefl:  fon.  That  James  Duke  of 
Atboly  the  petitioner's  uncle,  died  in  January  1764,, 
ivithout  leaving  any  iflue  male. 

That  the  petitioner  had  confulted  many  gentlemen, 
learned  in  the  law  of  England^  particularly  the  honour* 
able  Charles  Torisy  Sir  Fletcher  Narton^  and  Mr.  De . 
iirey;  whether  the  faid  attainder,  under  the  circum* 
ftances  of  the  cafe,  could  be  any  bar  to  the  petitioner's . 
Succeeding  to  the  faid  title,  upon  the  death  of  his  faid 
uncle  James  Duke  of  Atbd  r  and  the  faid  gentlemen 
were  unanimbufly  of  opinion,  that  as,  by  the  law  of. 
England^  in  a  like  cafe  no  objection  could  arife  from 
the  faid  attsdnder ;  and  as,  by  the  ftatute  of  7  Jnn^ 
all  perfons  attainted  of  treafon  in  Scotland  were  liable 
to  t'he  fame  corruption  of  bloody  pains,  penalties  and 
forfeitures,  as  perfons  convided  or  attainted  of  high 
treafon  in  England^  the  petitioner  would  be  clearly 
endtled  to  fucceed  to  the  faid  honours.  The  peti- 
tion,  therefore,  prayed  that  proper  diredioils  (hould 
be  given,  for  having  the  petitioner's  light  declared 
and  eftablifhed. 

The  petition  was  referred  to  the  Houfe  of  Lords, 
who  refolved,  that  the  petitioner  had  a  right  to  the. 
title  of  Duke  of  jithol :  and  a  writ  of  fummons  was 
iflued  to  him  accordingly. 

S  139*  In  all  cafes,  where  a  perfon  has  been  at-   Kcftitutlon  of 
tainted  of  high  treafon  by  ad  of  parliament,  or  by   ^^°^' 
VoLtllL  R  judgment 
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iHal^»P.C.  jtidgment  on  an  ifldiAment  for  high  treafon,  petty 
*^*'  treafbn,  or  felony,  his  blood  is  corrupted,  and  can 

only  be  reflored  by  aft  of  parliament ;  which  may  be 
either  general  or  fpecial.  But,  generally,  fays  Lord 
Hakj  a  refutation  in  blood  is  cohflrued  liberally  and 
extenfirely, 

A«te,  r.  I  $6.        §  140.  In  the  cafe  of  the  barony  of  Lumley^  the 
Co    if  374*    petitioner's  counfel  produced  an  ad  of  parliament 

• 

6Edw.  5.,  upon  the  petition  oi  John  Lumley^  eldeft 
Ion  of  Ceorge  Ltmley^  fon  and  heir  appaient  of  John 
late  Lord  Lumley  deceafed }  whereby,  ^ter  a  recital  of 
the  attainder  of  the  faid  George  Lumley^   by  reafon 
whereof  the  faid  Jobn  Lumley  flood,  and  was  a  perfon 
in  his  lineage  and  blood  corrupted,  and  deprived  of 
all  degree,  eflate,  name,  fame,  and  of  all  other  inheri- 
tance, that  fhould  or  might  by  poiCbility  have  come 
to  him  by  any  other  his  collateral  anceflors,  on  his 
f^d  Other's  fide,  to  whom  he  fhould  or  might  have 
conveyed  himfelf,  as  coufin  and  next  heir  of  blood, 
by  mefne  degrees  by  his  faid  father :  it  was  therefore 
<!naded,  that  the  faid  John  Lwrdey^  and  the  heirs  males 
of  his  body  coming,  might  and  ibould  be  accepted  and 
called  from  thenceforth  by  the  name  of  Lord  Lumley ; 
and  that  he,  and  the  heirs  males  of  his  bpdy,  fhould 
have  and  enjoy,  in  and  at  all  parliaments,  and  all  other 
places,  the  room,  name,  place,  and  voice,  of  a  baron 
of  this  realm.    And  that  the  faid  John  Lumley^  and 
his  heirs,  might  be  and  fhould  be  reflored  only  in 
^  blood,  as  fon  and  heir,  and  heirs  to  the  faid  George 

Lumley'y  and  as  coufm  and  heir  and  heirs  of  the  faid 

John 
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yobn  late  Lord  Lumley^  and  made  only  heir  and  heirs 
in  blood,  as  well  as  to  the  faid  George  as  to  the  faid- 
John  late  Lord  Lwnley^  and  either  of  them,  by  the 
name  of  Lord  Lumley. 

It  was  contended,  that  the  attainder  oi  George  Lumley 
was  not  reverfed  by  this  a6t,  but  remained  in  force ; 
and  that  the  reflitution  of  the  faid  John  Lord  Lumley^ 
in  blood  only,  while  the  attainder  remained  unreverfed, 
could  Hot  poffibly  revive  the  antient  barony,  which 
was  before  eztinft,  and  merged  in  the  crown,  in  con« 
fequence  of  that  attainder.  The  Houfe  of  Lords  ap- 
pear to  have  been  of  this  opinion,  and  to  have  deter- 
mined  accordingly. 

§  1 41.  Where  a  perfon  is  outlawed  for  high  trea- 
foU,  petty  treafon,  or  felony,  his  blood  is  alfo  cor« 
rupted  ;  but  it  may  be  reftored  by  a&  of  parliament, 
or  by  a  reverfal  of  the  judgment  of  outlawry,  by  writ 
of  error :  which  may  be  done  during  the  life  of  the 
perfon  outlawed,  or  at  any  time  after.  But  a  writ  of 
error,  to  rcverfe  an  outlawry  in  treafon  or  felony,  is 
not  ex  debiiojujlitia  \  and,  therefore,  can  only  be  ob« 
tained  by  die  favoiu:  of  the  crown. 

S  14a.  The  Houfe  of  Lords  refolved,'^in  1702,  that   Lot**  Jow. 
they  would  not,  in  future,  recdve  any  bill  for  revert   ^  j\lj* 
ing  outlawries,  or  reflitution  in  blood,  that  fhould  not 
be  firft  figned  by  her  majefty,  or  her  fuccefibrs,  kings 
or  queens  of  the  realm,  and  fent  by  her  or  them  to 
their  houfe  firfl,  to  be  confidered  there. 

R  a  S  «43'  Dig- 
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Defcentor  S  '43*  Dignities  are  hereditary ;  and  it  has  already 

Digmiic*.        \^^i^  ftatcd,  that,  where  a  dignity  is  by  tenure,  it  will 

defcend  in  the  fame  manner  as  an  eftate  in  fee-iimple 
in  lands.  But,  where  a  dignity  was  originally  credted 
by  writ  of  fummons  to  parliament,  it  is  defcendible  to 
all  the  lineal  heirs  of  the  perfon  fo  fummoned,  whe» 
ther  male  or  female ;  but  not  to  collaterals. 

§  144,  The  right  of  primogeniture  takes  place  be- 
tween males  in  the  defcent  of  dignities ;  and,  there- 
fore,  where  a  perfon  pofTefling  a  dignity,  dies,  leaving 
feveral  fons,  it  defcends  upon  the  eldeft :  for,  being 
of  an.  indivifible  nature,  it  cannot  go  to  them  all. 

S  145.  The  defcent  of  dignities  by  writ  is,  in  fome 

refpeds,  different  from  the  defcent  of  lands ;  poffef- 

Vide  Tit.  29.   lion  does  not  affeft  the  defcent  of  a  dignity  :  for  every 

perfon,  claiming  a  dignity  by  writ,  muft  make  himfelf 

heir  to  the  perfon  firft  fummoned,  not  to  the  perfon 

ilnfl.  15^.      laft  feifed.     And,  for  this  reafon,  a  brother  of  the 

3  Rep.  41  a.     half-blood  is  capable  of  inheriting  a  dignity  :  for  the 

younger  brother,  being  heir  to  the  father,  fhall  inherit 
the  dignity  inherent  in  the  blood,  as  heir  to  him  that 
was  firft  created  noble. 

Lord  Grcy'i  §  146.  A  queftion  was  moved  in  parliament  in 
Cro.Car.6oi.  '^  ^^^*  ^'^  refpefting  the  barony  of -Grey  de  Ruthyn; 
Goll.  195.        which  was  originally  created  by  writ  of  fummons. 

Lord  Grey  died,  leaving  a  fon  and  a  daughter  by  one 
venter,  and  a  fecond  fon  by  another  venter.  The 
barony  defcended  to  the  eldeft  fon,  who  fat  in  parlia- 
ment,  and  afterwards  died  without  iflue.    The  queftion 

1 2  was« 
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vni&y  \7hether  the  fdeond  foa  fhoul4  inherit  the  barony, 
or  the  filler ;  and  the  opinion  of  the  judges  was  re- 
quired ;  who  refolved,  that  there  was  not  any  pojfejjio   Lords*  Jouro. 
yr^/r/>  of  a  dignity,  but  it  fhould  go  to  the  younger   8  Term  Rep. 
fpn,  who  was  hares  nattju\  and  the  fitter  was  only   *^3* 
bares  faila^  by  the  poffefflon  of  her  brother,  of  fuch 
things  as  were  in  demefne,  but  not  of  dignities,  whereof 
there  could  not  be  an  acquifition  of  the  pofieflion. 

§  147.  Lord  Hale^  in  his  notes  to  the  Ftrji  Injlitute    '  ^o**  »5  ^« 

9«  3* 

publifhed  by  Mr.  Hargrave^  obferves  on  this  cafe,  that, 
if  it  was  a  feudal  title  of  honour,  as  of  the  earldom  of 
Arundely  or  barony  of  Berkley^  there  pojfejjio  fratris 
Ihould  hold  well ;  becaufe  the  title  is  annexed  to  the 
land, 

• 

§  148.  In  the  cafe  of  dignities  created  by  letters 
patent,  the  mode  of  defcent  is  precifely  declared.  The 
ufual  one  is,  to  the  heirs  male  of  the  body  of  the 
grantee;  though,  in  fome,  it  is  to  the  heirs  of  the 
body  generally, 

S  149.  In  antient  times,  the  right  of  primogepiture  Abeyance  of 
appears  to  have  taken  place  in  the  defcent  of  dignities 
to  females,  as  well  as  to  males ;  fo  that,  where  a  per- 
fon  died  feifed  of  a  dignity,  leaving  only  daughters,  or 
fitters,  the  dignity  defcended  to  the  eldett  j  or,  at  leaft, 
the  eldett  had  a  ftfonger  claim  than  the  others. 

• 

•  S  'S^«  Thus,  Dugdale  mentions,  that  Edward  ^. 
by  letters  patent,  declared  Lawrence  Hajiings  to  be  Earl 
9f  Pembroke^  by  reafoa  of  his  defcent  from  the  eldeft 

R3  fifte? 
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fifter  and  coheir  of  jiymer  de  Valence  y  who  died  feifcd 
of  that  dignity. 

4lnfl.  Ch*4o.       Thefe  letters  patent  are  ftated  by  Lord  Coke  in  his 

Fourth  In/litute ;  and,  as  they  recognize  the  right  of 

the  eldeft  filler  in  the  flrongefl  terms,  I  fhall  here 

tranfcribe  a  part  of  them.— -Ctrm  itaque  hareditas  bona 

memoria  Audomari  de  Valentid  Comitis  Pembrocbia  (itt 

diciturj  jampridemjine  herede  de  corpora  fuo  procreato 

decedentis  ad forores  fuas  fuerit  devoluta^  inter  ipfas  et 

^arum  baredes  proportionabiliter  dividenda  :  quia  CDttflat 

^wbis  qudd  prafatus  Laurentius^  qui  di£P  Audomar*  in 

partem  hareditatis  fuccedit^  eft  ex  ipjius  Audomari  forore 

feniori  defcendens^  etjic  peritorum  ajfertione^  quos  fuper 

hoc  confuluimusj  Jibi  debeatur  prarogativa  nominis  ;  et 

honoris  jujium  et  debitum  reputamus^  ut  idem  Lauren^ 

tius  ix  feniori  forore  caufam  habensy  affumat^  et  habeat 

nomen  Comitis  Pembrocbia^  quod  diSlus  Audomarus  ba* 

iuit  dum  vivebat :  quod  quidem  (quantum  in  nobis  eft) 

Jibi  confirmamusj   ratificamusy    et  etiam    approbamus ; 

volentes  et  concedentes  ut  didus  Laurentius  pratogdtivam 

et  bonorem  Comitis  Palatini  in  terris  quas  tenet  de  bare* 

ditate  didi  Audomari ^  adeo  pleno  et  eodem  modo  habeat ^ 

et  teneatyfuut  idem  Audomarus  illas  babuit  et  tenuit 

tempore  quo  deceit. 

iTnft.  i6y«.        S  ^5^  Lord  Coke^  in  his  Firft  InJiitutCy  had  ftated 
Fii2  Ab.        a  cafe  in  23  Hen>  3.  in  thefe  words  : —  "  Note,  if  the 

Tit.Fracfcrip.  -^  o  ^ 

18.  "  earldom  of  Chefter  defcend  to  coparceners,  it  fhall 

be  divided  between  them,  as  well  as  other  lands ; 

and  the  eldeft  ftiall  not  have  this  feignory  and  ^rl- 

**  dom  entice  to  herfelf,  quod  nota^  adjudged  per  totam 

*♦  curiam  .•** 
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^^  curiam  :*'  and  his  Lordihip  makes  the  foUoimg  ob- 
fervadons  on  this  cafe.    ^<  By  this,  it  appeareth,  that 
^^  the  earldom,  (that  is,  the  poiIeflion3  of  the  earldom,) 
'^  fhall  be  divided ;  and  that,  where  there  be  more 
daughters  than  one,  the  elded  fiiall  not  have  the 
dignity  and  power  of  the  earl,  that  is,  to  be  a 
countefs.    What,  then,  fhall  become  of  the  dignity  ? 
The  anfwer  is,  that,  in  that  cafe,  the  king,  ieho  is 
fovereign  of  honour  and    dignky,    may,   for  the 
uncertainty,  confer  the  dignity  upon  which  of  the 
daughters  he  pleafe ;  and  this  hath  hmti  the  ufage, 
^'  fince  the  Conqueit,  as  it  is  faid/^ 

§  152.  The  cafe  refpefting  the  earldom  of  Cbejier 
is  probably  mif-ftated :  for  it  appears  from  Dugdale^  Baron. Vol.  x. 
that  Ranulph  Earl  of  Chejler  died  in  16  Hen.  3.  with-  ^^^' 
out  iflue,  leaving  four  fifters;  of  whom  Maud^  the 
eldefl,  was  married  to  David  Earl  of  Huntingdon^  bro- 
ther to  William  king  of  Scotland^  by  whom  flie  had  a 
fon  Jobnj  fumamed  Scot ;  who  fucceeded  Ranulph  in 
the  earldom  of  Cbefter.  But  the  reafon  of  this  cafe 
was,  that,  in  the  partition  of  the  vafl  poiTeiHons  of 
Ranulph^  this  John  had  for  his  part  (his  mother  being 
dead)  the  whole  county  of  Chejler. 

§  153.  Bradon  treats  of  the  partition  of  eftates  ^j^aMk 
among  parceners  }  and  obferves  that,  where  a  manfion- 
houfe  was  caput  comitatiU  or  baronia^  it  was  not  divi- 
fiblc,  propter  jus  gladii^  quod  dividi  non  potejl ;  for, 
by  that  means,  earldoms  and  baronies  would  come  to 
nothing.  Per  quod  dcficiat  regnum^  quod  ex  comitati^ 
bus  et  baroniis  dicitur  ejfe  conjlitutum. 

R  4  Now, 
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Now,  as  the  eldeft  daughter  had  a  right  to  th<  prin* 
dpal  manfion^  if  it  was  a  caput  comitatusj  or  baronisSj 
ihe  would,  in  thofe  times,  have  been  entitled  to  the 
dignity  annexed  to  it :  and  this  appears  to  have  been 
the  reafon,  that  the  whole  earldom  of  Chefter  w^ 
plotted  to  the  fon  of  the  eldeft  fifter,  who,  by  th?it 
means,  acquired  the  dignity. 

§  1 54.  It  appears  that,  lb  late  as  in  the  reign  of 

Hen*  6.,  the  ^Idefl ,  daughter  was  fuppofed  to  have  a 

cl^m  to  her  father's  dignity,  fuperior  to  that  of  her 

Dogd.  Ban      fifters.     But,  whatever  might  have  been  the  old  law 

TOl.z.r«.      ^^  ^jjjg  fubjea^  the  doftrine  laid  down  by  Lord  Qoke 

was  fully  eftabliihed  in  his  time :  and  it  was  foon 
after  determined  by  the  Judges,  and  the  Houfe  of 
Lords,  that  where  a  dignity  or  title  of  honour  is 
defcendible  to  heirs  general,  and  the  perfon  pofleiTed 
of  it  dies,  leaving  only  daughters,  or  fifters,  or  coheirs, 
it  falls  into  abeyance;  or. rather,  become^  vefted  in 
tlie  crown  during  the  continuance  of  the  coheirihip, 

Collins.  175.         S  ^  SS^  Thus  in  the  cafe  of  the  earldom  of  Oxford  and 
Lords'  Jour.     Great  Chamberlain,  a  report  was  made  to  the  Houfe 

voL  3,  535.  '  r 

of  Lords  by  Lord  Chief  Juftice  Crewe ;  that  he,  with 
the  Lord  Chief  Baron  Hahy  Mr.  Juftice  Doderidge^ 
Mr.  Juftice  Telverton^  and  Mr.  Baron  Trevor ^  had, 
according  to  the  order  of  the  Houfe,  confidered  the 
titles  of  flie  competitors  to  the  earldom  of  Oxford^  the 
baronies  of  Bulbeck^  Sanford^  and  BadlefmerCy  and  the 
ofSce  of  Great  Chamberlain  of  England.  And  they 
certified  that,  **  as  touchmg  the,  baronies  of  Bulbeck^ 
^  Sanford^  and  Badlefmerc^  their  opinion  was,*  tha^ 

♦*  the 
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^'  the  fame  defcended  to  the  general  heirs  of  John^ 
«  the  fourth  Earl  6f  Oxfordy  who  had  iffue  John  the 
"  fifth  Earl  oi  Oxford  and  three  daughters,  one  of 
««  them  married  to  the  Lord  Latimer ^  another  to  Pf/;if - 
*•  Jieldy  and  another  to  Knigbtley ;  which  Jobn  the  fifth 
*'  Earl  of  Oxford  dying  without  iffue  male,  thofe 
^<  baronies  defcended  upon  the  daughters  as  his  fifters 
^^  and  heirs.  But,  thefe  dignities  being  entire  and  not 
«^  dividable,  they  became  incapable  of  the  lame, 
^*  otherwife  than  by  gift  fi'om  the  cr6wn ;  and  they, 
*<  in  ftridnefs  of  law,  reverted  to,  and  were  in  the 
«*  difpofition  of  king  Henry  8." 

In  this  cafe,  the  Houfe  of  Lords  certified  to  the  king, 
that,  for  the  baronies,  they  were  wholly  in  his  majeft/s 
hand,  to  difpofe  of  at  his  own  pleafure. 

§  I  c6.  The  ezpreffion,  that  baronies  in  abeyance  T*>«  ^^^ 

^  inaT  teiiBi- 

are  wholly  at  the  dlfpofal  of  the  Crown,  is  too  general ;  jmu  the 
for  it  is  not  in  the  power  of  the  Crown  to  difpofe  of  Abcywce* 
fuch  baronies  to  a  mere  ftranger.  But  the  Crown  has 
the  prerogative  of  terminating  the  abeyance,  or  fufpen- 
fion  of  the  dignity,  by  nonunating  any  one  of  the 
coheirs  to  it :  and  fuch  a  nomination  operates,  not  as 
a  new  creation  of  a  dignity,  but  as  a  revival  of  the  an- 
tient  dignity:  for,  the  nominee  becomes  entitled  to 
precedence,  according  to  the  date  of  the  antient 
dignity,  to  which  he  is  nominated. 

S  157.  Sir  William  Blackjione  obferves,  that  !a  the  sCeBMB«tt6. 
king's  prerogative,  of  conferring  a  dignity  on  which 
of  the  daughters  he  pleafes,  is  preferved  a  ftrong  traee 

of 
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of  iht  ^dent  law  of  feuds,  before  their  defceiit  by  pri* 

mogeaiture,  even  amongfl  the  males,  was  eftablifhed : 

Ramely,  that  the  lord  might  beftow  them  on  which  .of 

I  Lib.  Fcod.    thie  fons  he  thought  proper.     Progrejfum  eji  ut  adjilios 

deveniretj  in  quern  fcilicet  dominus  hoc  vellet  beneficium 
conjirmare. 

Lords' Journ.  §158.  There  are  feveral  inftances,  where  the 
•30-  403'  Crown  has  excrcifed  this  power.  In  1763,  his  Majefty 
ifTued  his  writ  of  fummons  to  Sir  Francis  Dajhwood 
Baronet,  by  the  title  of  Lord  Le  Defpencer ;  the  Lord 
Cliancellor  informing  the  Houfe  of  Lords,  that  he  was 
one  of  the  heirs  of  Lady   Mary  Fane^  in  favour  of 

l.orda' Journ.   whom  and  whofe  heirs  king  James  1.  had  revived  the 

ancient  barony  of  Le  Defpencer ;  and,  thereupon,  he 
was  allowed  to  take  his  place  upon  the  upper  part  of 
the  Bench,  next  above  Lord  Abergavenny. 

§  159.  In  the  year  1764,  Norman  Berkley  Efq* 
petitioned  his  Majefty  to  be  nominated  to  the  antient 
barony  of  Botetourt ;  ftating,  that  John  .  de  Botetourt 
Chevalier,  was  fummoned  to  parliament  as  a  baron, 
by  writ  in  '^^Ed'u^.i.,  and  fat  in  parliament  in  purfuance 
of  that  writ.  That  the  i^d  John  had  iflue  a  fon  Jobn^ 
(who  died  in  the  lifetime  of  his  father,  leaving  liTue  a 
daughter  Joy£e\  and  Ifive  daughters.  That  the  faid 
Joyse  died  without  iffue  of  her  body  in  7  Hen.  4. ;  and 
that,  thereupon,  the  barony  became  in  abeyancp 
amongfl  the  daughters  of  the  faid  John  laft  Lord  De 
J^Qtetourt.  That  the  petitioner  was  fole  heir  of  Catha^ 
fifie  Berkley  J  one  of  the  faid  dai^hters  of  John  Lord 
Botetourt.    This  petition  having  been  referred  to  tfi/e 

Houfe 
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Houfe  of  Lords,  the  committee  of  privileges  reported, 

that  the  barony  of  Botetourt  was  in  abeyance ;  and  diat  }^^'^^^[ 

the  petitioner  was  one  of  the  coheirs  of  John  Lord 

Botetourt.    Soon  after,  his  Majefty  ordered  a  writ  of 

fummons  to  be  diredted  to  Norman  de  Botetourt  Chci- 

valier ;  who,  in  confequence  thereof,  was  allowed  to   Id.  $^%» 

take  place  on  the  Barons'  Bench,  next  after  Lord 

Dacre. 

S  160.  The  barony  of  WilloUgbbj  oi  Erejby  fell  into 
abeyance  in  the  year  1779,  by  the  death  of  Robert 
Bertie  Duke  of  Ancajier  and  Kejieven^  without  ifliie, 
leaving  Lady  Pri/c/V/^,  Barbara  Elizabeth^  and  Lady 
Georgina  Charlotte  Bertie,  his  fifters  and  coheirs.  And, 
in  the  following  year,  his  Majefty,  by  letters  patent, 
confirmed  the  barony  of  Willoughby  of  Erejby  to  Lady 
Prifcilla  Barbara  Elizabeth^  then  the  wife  of  Petet^ 
Burr  ell  E[q.f  fince  created  Lord  Gwydir^  and  the  heirs 
of  her  body. 

§  i6i.InthecafeofSir/(?i&flGr/^;iG/Y^in,ini784, 
claiming  to  be  one  of  the  two  coheirs  of  James  ^or^ 
Howard  of  Walden^  grandfon  and  heir  of  Thomas  Lord 
Howard  of  Walden^  who  was  fummoned  to  parliameA( 
by  writ  in  4oEliz.y  and  fat  therein;  the  Attorney 
Qeneral  reported,  ^^  diat  the  faid  Sir  John  Griffin 
^^  Griffin  had,  jn  his  opinion,  proved  his  pedigree; 
^'  8|nd  that  the  Earl  of  Brijigl  and  the  petitioner  ap» 
^^  peared  to  him  to  be  the  coheirs  of  the  body  of 
^^  Thomas  Lord  Howard  of  Wflden ;  and  that,  if  the 
^  (aid  Thomas  Lord  Howard  pf  Waldeu  vi^  called  up 
«  to  thp  H^uifc  ^f  Peers  by  writ,  vithgut  patent,  and 


C( 
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^^  fat  by  virtue  of  the  fame,  (which,  as  far  as  he  could 
^  colle£):  from  the  evidence  laid  before  him,  appeared 
to  be  the  cafe),  he  acquired  thereby  an  inheritance 
in  the  barony,  to  him  and  the  heirs  of  his  body ; 
<^  and  that  the  fame  was  then  in  abeyance,  between ' 
"  the  petitioner  and  the  Earl  of  Brijiol ;  in  which  cafe, 
<^  his  Majefly  had  an  undoubted  right  to  allow  and 
**  confirm  the  fame  barony,  either  to  the  petitioner, 
**  or  to  the  faid  Earl  of  Bri/iol :  and  fuch  perfon,  to 
♦*  whoni  the  fame  was  fo  confirmed,  and  the  heirs  of 
•*  bis  body,  would  hold  and  enjoy  the  faid  barpny, 
**  and  all  the  privileges  thereunto  belonging,  exclu- 
**  fively  of  the  other  and  the  heirs  of  his  body,  whofe 
^'  right  to.  the  fame  would  remain  dormant  and  fuf- 
*^  pended,  fo  long  as  there  fhould  be  itflie  of  the  body 
"  of  the  perfon  to  whom  the  fame  fhpuld  be  fa 
•*  confirmed/* 

The  Houfe  of  Lords  refolved,  that  the  barony  of 
Howard  of  Walden  was  in  abeyance ;  ^nd  that  the  peti* 
doner  was  one  of  the  coheirs  of  James  the  then  laft 
Lord  Howard  of  Walden :  and  Sir  John  Griffin  Griffin 
was  fummoned  to  parliament  by  writ^  as  Lord  Howard 
of  Walden. 

5  162.  Where  the  king  terminates  the  abeyance  of 
a  dignity  in  favour  of  a  commoner,  he  ifiues  a  fum- 
mons  to  him  by  the  name  of  the  barony,  which  was  in 
abcpnce ;  as,  in  the  cafes  of  Lord  Le  Defpencer  and 
Lord  Botetourt.  But,  where  the  perfon,  in  whofe  fii- 
vour  the  abeyance  is  terminated,  is  already  a  peer, 
and  has  a  .higher  dignity^  there,  the  king  makes  a 

declaratioA 
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declaration  under  the  Great  Seal,  confirming  the  barony 
to  him :  and,  in  the  cafe  of  a  female,  the  abeyance 
is  alfo  terminated  by  a  declaration*  Formerly,  it  was 
the  praftice,  to  confirm  the  barony  to  the  perfon,  and 
his  or  her  heirs  ;  but  now  it  is  only  to  the  heirs  of  his . 
or  her  body. 

5  1 63.  Where  an  abeyance  is  terminated  by  a  writ   Efleft  of  a 
of  fummons,  different  opinions  have  been  entertained   „,^„g  ^q  qqc 
refpefting  the  extent  of  the  operation  of  fuch  a  writ    ^  ***f  ^*;" 
Some  eminent  perfons  are  iaid  to  have  held,  that, 
where  a  barony  is  in  abeyance  between  the  defcend« 
ants  of  two  coheirs,  and  the  king  iffues  his  writ  of 
fummons  to  one  of  the  heirs  of  the  body  of  one  of 
the  two  coheirs,  the  abeyance  is  thereby  terminated ; 
not  only  as  to  the  perfon  fummoned,  and  the  heirs  of 
his  or  her  body,  but  alfo  as  to  all  the  heirs  of  the 
body  of  fuch  original  coheir ;  but  the  better  opinion 
feems  to  be,  that  *  the  effed  of  a  writ  of  fummons,  in 
a  cafe  of  this  kind,  is  only  to  terminate  the  abeyance 
as  to  the  perfon  fummoned,  and  the  heirs  of  his  or   Vide  Cafe  of 
her  body;  and  that,  upon  feUure  of  heirs  of  the  body   ^^J^^Z'^ 
of  the  perfon  fo  fummoned,  the  barony  will  again  fall   ante,f.  i6c. 
into  abeyance,  between  the  remaining  heirs  of  the   cb.  Juftlce 
body  of  the  orinnal  co-heir,  one  of  whofe  heirs  was   ^)^'f  A^gu- 
fo  fummoned,  if  any,  and  the  heirs  of.  the  body  of  Ca.'eof  the 
the  other  co-heir.  ^^zuL^^l 


Infra. 


§  164.  This  latter  opinion  is  founded  upon  a  prln* 
ciple  of  law,  that  poffeflion  does  not  affect  the  defcent 
of  a  dignity ;  and  that  a  writ  of  fummons  to  parlia- 
ment by  an  ancient  title,  (as  the  fummons  of  the 

^  eldcll 
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elded  fon  of  a  peer  in*  the  lifetime  of  his  father,  by 
^  the  name  of  an  ancient  barony  then  vefted  in  the  fa« 

ther),  will  not  operate,  fo  as  to  give  any  title  by  de- 
fcent,  collateral  or  lineal,  diflTerent  from  the  courfe  of 
defcent  of  the  ardent  barony  \  as  was  determined  in 
Ante  C     .     ^^  ^^^  ^^  ^^  barony  of  Sydney  of  Pcnjhurjl.    And 

that  he  who  claims  a  dignity  mud  make  himfeif  heir 
to  the  perfon  on  whom  the  dignity  was  originally  con- 
ferred ;  not  to  the  perfon  who  laft  enjoyed  it. 

Where  only  §  1 65.  In  all  cafes  of  abeyance  of  dignities,  when- 

one  Heir,  the  g^gy  ^jjg'  c6-heirfhip  determines  by  the  death  of  all 

Abeyance  ter- 

mintte*.  the  fitters  but  one,  or  by  the  extindUon  of  all  the 

defcendatits  of  fuch  fillers  but  one,'  by  which  there 
remains  only  one  heir  to  the  dignity,  the  abeyance  is 

Skin.  R. 437.  terminated;  and  the  perfon,  who  is  fole  heir,  becomes 

immediately  entitled  to  the  dignity :  for,  although  it*^ 
was  held  by  fome,  that  in  the  cafe  of  the.  Earl  of 
Oxford  the  Judges  had  given  their  opinioni  that,  by 
the  defcent  of  a  barony  upon  co-heirs,  it  became  fo 
completely  vefted  in  the  crown,  that  no  perfon  could 
claim  it,  or  acquire  a  title  to  it  without  a  grant  from 
the  crown ;  yet  it  was  afterwards  fettled,  that  where 
the  coheirfhip  ceafed,  and  theire  remained  only  one 
heir,  fuch  fole  heir  became  entitled  to  it  as  a  matter 
of  right,  and  not  of  favour  from  the  crown. 

Dugd.  Ban         §  1 66.  Sir  Robert  Ogle  was  fummoned  to  parlla« 
vol.  %.  363.      ^^^i^^  ^  £^^^  ^^^  ^^  tlig  title  defcended  to  Cutbberi 

Ogle ;  who  was  fummoned  to  parliament  5  Eliz.  and 
died  in  ^^  EUz.^  leaving  two  daughters  his  hdrs; 
Joan^  married  to  Edward  TalboU  st  younger  brother 

^  to 


p.  412. 


7///^  XXVI.     Dignities.    §166—168.  255 

to  the  Earl  of  Shrew/bury^  who  died  without  iffue, 
and  Catherinej  married  to  Sir  Charles  Cavendijh  of 
Welbeck.  Catherine  having  furvived  her  lifter,  and 
being  fole  heir  to  the  barony  of  OgUj  obtained  fpedal 
letters  patent,  4  Car.  1.  declaring  her  to  be  Bsu-onefs 
OgUy  of  Ogle  in  the  county  of  Norihumberlandj  to  her 
and  her  hdrs  for  ever ;,  a  copy  of  which  is  given  by 
Collins. 

§  167.  In  this  eafe,  the  confirmation  might  have 
been  a  matter  of  favour:  and,  indeed,  an  opinion 
,  feems  to  have  prevailed  during  the  reign  of  King 
Charles  2. ;  that,  where  a  dignity  fell  into  abeyance, 
it  was  in  the  power  of  the  crown  to  extinguiih  it. 
This  appears  from  the  letters  patent,  by  which  the 
barony  of  Lucas  of  Crudwell  was  created ;  in  which 
there  is  a  provifo,  "  That  if  there  fhall  be  more  per- 
*^  fons  than  one,  who  ihall  be  co-heirs  of  her  body 
"  by  the  faid  Earl  of  Kent^  whereby  the  King's  Ma- 
**  jefty,  his  heirs  or  fucceffors,  might  declare  which 
^*  of  them  he  pleafes  to  have  and  enjoy  the  faid 
^*  honour,  title  and  dignity,  or  might  hold  the  fame 
^*  in  fufpence,  or  extinguifh  the  fame,  at  his  and  their 
^^  pleafures;  that  neverthclefs  the  faid  honour,  title 
<^  and  dignity,  (hall  not  be  held  in  fufpence,  or  eztin- 
<<  guiihed,  but  ihall  go  to  and  be  held  and  enjoyed, 

§168.  But  the  do£trine,  that  where  a  dignity  fell 
into  abeyance,  it  might  be  extinguiihed  by  the  crown^ 
appears  to  h^ve  been  fully  difproved  in  the  following 
cafe  \  in  whicli  it  was  detet'mined  by  the  Houfe  of 

Lords, 
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Lords,  after  great  deliberation,  and  aflented  to  by  the 
Crown^  that  where  a  dignity  falls  into  abeyance  be« 
tween  co-heirs^  whenever  there  is  a  determination  of 
the  co-heirfhip,  by  the  death  of  all  the  co-heirs  occqit 
one,  fuch  one  heir  becomes  entitled  to  the  dignity,  as 
a  matter  of  right. 

Coll.  322.  §   169.    In   1694,    Sir    Richard  Verneyj  Knight^ 

Skm.  Rep.      i^jajnied  the  barony  of  Broke^   as  lineal  heir  to  Sir 
432.  ' 

Robert  Willoughbyj  who  was  fummoned  to  parliament, 
7  Hen.  y.  the  writ  being  direded  Roberto  Willougbby 
de  Broke  Chevalier;  to  whom  fucceeded  Sir  Robert 
Willoughby^  who  was  fummoned  to  parliament  by  the 
iame  title,  and  fat  accordingly  temp.  Hen.  8. ;  from 
him  the  barony  defcended  to  Lady  Elizabeth  Greville^ 
(Oie  having  furvived  her  two  lifters,  who  died  without 
iflue),  from  whom  it  defcended  to  her  grand-child 
and  heir.  Sir  Foulk  Greville^  Knt.  (who  was  created 
Lord  Broke  to  him  and  his  heirs  male);  but,  who 
dying  without  iffue,  the  barony  defcended  to  Margaret 
Lady  Verneyj  the  petitioner's  grandmother* 

The  Attomey-General  argued  againft  this  claim, 
I  ft.  That  a  fummons  by  writ  did  not  create  an  eftate 
in  fee :  for  that  anciently  feveral  had  been  fo  fum- 
moned, and  yet  their  fons  had  never  been  fummoned 
Aote^r.  56.      after  them.     Nay,  fometimes  the  very  perfon  firft 

fiunmoned  had  afterwards  been  omitted  to  be  fum- 
moned. .But  he  did  not  defign  to  uige  that  any 
farther,  but  chiefly  infifted  that  even  in  the  time  of 
King  Henry  7.,  when  Sir  Robert  Willoughby  was  firft 
fummoned,  it  was  not  confidered  as  an  eftate  ia  fcie  ; 

V^ng 
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Qrging  Latimer's  cafe,  and,  of  later  tunes,  Aberga^ 
venn/z  cafe,  and  Paget^s*  2d,  That,  if  it  did  defcend, 
it  was  extingui/hed  in  the  co-heirs  of  Lady  Margaret 
Greville  ;  urging  the  Earl  of  Oxford's  cafe*  • 

The  counfel  for  the  petitioner  replied,  that,  i  ft,  as 
to  the  baronies  of  Latimer  and  Abergavenny^  thofe 
honours  followed  the  intail  of  the  lands,  as  baronies 
by  tenure*  As  to  the  refoiutions  in  the  Earl  of  Ox' 
JbrtTs  cafe,  touching  the  baronies  of  Bulbeck^  Sand-  ^^^ 
fordy  and  Ba^lefmere^  that  they  were  in  his  Majefty's 
difpofition ;  they  allowed  that  the  King  might  difpofe 
of  them  to  which  of  the  co-heirs  he  pleafed,  during 
the  coparcenerfliip,  but  not  to  a  ftranger,  nor  to  the 
heir  male  collateral,  who  had  no  right  thereto,  fo 
long  as  there  were  heirs  general. 

The  Houfe  of  Lords  refolved,  that  the  petitioner 
had  no  right  to  a  fummbns  to  parliament. 

It  has  been  already  ftated,  that  in  confequence  of  Ante»  f.  6^. 
this  refolution  feveral  Peers,  who  had  baronies  by  writ 
in  them,  were  heard  by  counfel  at  the  bar  of  the 
Houfe  of  Lords,  refpe^ting  the  defcent  of  fuch  dig« 
nities,  and  the  ground  of  the  refolution  that  Sjr 
Richard  Vemey  had  no  right  to  the  barony  of  Willoughby 
de  Broke ;  being,  that  where  a  dignity  defcended  to 
co-heirs,  it  was  in  his  Majefty's  power  to  hold  the 
fame  in  fufpence  or  abeyance.  The  matter  was  re** 
ported  by  the  Lord  Keeper  ;  and,  the  queflion  being 
^ut,  *•  Whether,  if  a  perfcm,  fummoned  to  parlia-  Lords'  Jour. 
f*  inent  hy  writ^  and  fitting,  die,  leaving  iflue  two  or  ^^ '  *^'  ^**' 

You  in,  S  *«  more 
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*•  more  daughters,  who  all  die,  one  of  them  only 
^^  leaving  iiTue,  fuch  iflfue  has  a  right  to  demand  a 
**  fummons  to  parliament?" — It  was  refolved  in  the 
affirmative. 

The  principal  objeftion  touching  the   extinguifh- 
ment  of  the  barony  of  Brokcj   by  reafon  of  its   de- 
Lords'  Jour,     fcending  to  co-heirs,   being   removed ;  Sir  Richard 
6    ^6  ^'        Verney  claimed  the  barony  of  Willoughby  de  Broke j  as 
671.  the  fole  heir  of  Sir  Robert  Willoughby  de  Broke. 

Sir  Thomas  Powis,  as  his  counfcl,  read  a  lift  of  thofe 
peers,  who  had  baronies  by  writ  in  them,  included 
under  higher  titles,  and  alfo  a  lift  of  thofe  lords,  who 
then  fat  in  the  houfe  by  virtue  only  of  original  writs 
of  fummons,  and  by  defcent  from  baronies  in  fee ; 
and  a  lift  of  feveral  noble  ladies,  who  had  then  fuch 
baronies  in  them,  fome  of  whom  had  been  declared 
baroneffes  in  parliament :  and  infmuated  to  the  Lords, 
that,  while  he  was  arguing  one  peer  into  the  houfe, 
the  king*s  counfel  were  arguing  feveral  noble  dukes 
and  earls  out  of  their  baronies,  and  feveral  fitting 
barons  out  of  the  houfe.  For,  if  a  fummons  by  writ 
was  not  an  eftate  in  fee,  and  defcendible,  then  might 
the  king  choofe,  whether  he  would  fummon  thofe 
barons  any  more  to  parliament,  after  the  conclufion  of 
the  prefent  parliament ;  and  fo  by  that  means  would 
fubje£k  the^peerage  to  great  uncertainties,  and  deftroy 
all  their  refolutions  and  judgments,  touching  the  de- 
fcent of  fuch  baronies. 

The  king's  counfel  urged  feveral  inftances  of  ancient 

times  agairift  the  defcent  of  fuch  baronies,  and  argued 

.       ■  ,       .1     a^nft 
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ugainft  the  operation  of  the  writ ;  and  that  in  this  cafe 
it  did  not  appear,  but  that  the  firft  foundation  of  the 
honour  might  have  been  by  patent,  or  for  life,  or  in 
tail  male;  and  vouched  Bromfiete^s  cafe,  and  Lord 
Vefey*s  writ  of  fummons.  He  ferther  infilled,  that 
the  defcent  of  the  barony  to  co-heirs  did  merge  or  ex* 
tinguifh  it,  or  make  it  revert  to  the  crown ;  and  that 
it  was  in  abeyance,  by  which  means  it  was  left  to  the 
clutches  of  the  law,  fo  as  not  to  be  taken  out  from 
thence,  by  any  perfon  whatfoever,  otherwife  .than  by 
a  new  creation. 

The  petitioner's  counfel  replied,  that  the  honour 
could  not  be  by  patent,  nor  by  writ,  with  a  limi- 
tation to  the  heirs  male :  for  that  there  was  iiTue 
male  from  each  of  the  two  Sir  Robert  Wilhugbhys^ 
who  yet  were  not  barons ;  infiiling  upon  the  right  of 
the  peerage  in  general,  and  that,  upon  the  true  con- 
ftru£tion,  the  title  was  WiUottghby  of  Broke. 

After  long  debate,  it  was  refolved  that  Sir  Richard 
Vemey  had  a  right  to  a  writ  of  fummons  to  parliar 
ment,  by  the  title  of  Lord  Willougbby  of  Broke. 

9 

A  writ  of  fummons  was  accordingly  iflued  to  him  j  Lords  Journ. 

and  he  was  feated  in  the  Houfe  of  Peers  by  defcent,  "^^^  '^'  ^^•• 
without  ceremony,  in  the  ancient  place  of  his  anceftor 
Sir  Robert  Wilhughby^  next  above  Lord  Eure. 

%  170.  The  fame  point  was  again  determined  in 
the  following  cafe. 

S  2  In 


f 

I 

C0IL372.  In  1720,  Catherine  Bokenham  claimed  the  barony 

▼d.^21.266.'     ^f  Bemersy  which  had  fallen  into  abeyance;  a$  folc 
S39*  heir  of  Sir  John  Bourchier  Lord  Bemers ;  the  abeyance 

being  then  terminated.     This  petition  waa  referred  by 
g  his  Majefty  to  the  Houfe  of  Lords ;  and  Lord  Claren* 

don  reported  fix>m  the  committee  of  privileges,  that 
feaith  had  been  made  fo  far  back  as  the  reign  of 
EAv*  3*9  whether  any  patent  had  been  granted  for 
creating  Sir  John  Bourchier  a  baron  j  but  none  could 
^  be  found. 

That  there  was  produced  a  writ  of  fummons  to 
p^liament,  33  Hen.  6.,  direfted  Johanni  Boicrchier  de 
ternersj  along  with  feveral  other  writs  direfted  to 
him ;  and  alio  feveral  writs  directed  to  his  grandfon 
ind  lieir.  That  the  committee  had  infpefled  ^he 
joumak  of  the  Houfe  in  the  reign  off  Henry  8.,  and 
found  the  name  of  Lord  Bertiirs  entered  therein  as 
prefent  feveral  days. 

That  It  appeared  to  the  committee,  that  the  jieti- 
tioner  wiais  (by  the  death  of  her  brothers  and  fiftera 
without  iflue)  become  fole  heir  of  SXrJohn  Bourchier^ 
Ent.,  firfl  Lord  Berners  ;  and  was  lineally  defcended 
from  him. 

-  The  houfe  refoved,  that  the  faid  Catherine  Boken* 
bam  had  a  right  to  the  faici  barony  of  Berners. 

Atulndcr  of  S  ^7'»  ^'  ^^s  been  held  by  the  Houfe  of  Lords  in 
T^h'  ^T  ^  J'^ent  cafe,, that,  where  a  barony  was  in  abeyance 
not  determine  betwecQ  two  perfous,  the  attainder  of  one  of  them 

tbc  abeyance.  ^^^ 
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for  h^h  treafon  did  aoc  tenninate  the  abeyance,  9x14 
give  to  the  other  a  rlgl^t  to  the  barony. 

§  172.  Thomas  Stapletony  of  C^rilr/an  in  the  county  Printed CafiM, 
7^orkj  Efq.  claimed  the  barony  of  Beaifmonty  »nd  iT^lr.  * 
ftated,  that  Henry  de  Beaunumt  W2^  fummoned  to  par? 
liament  in  the  feccmd,  third,  fourth,  and  feveral  other 
years  of  the  reign  of  Edward  2.  ^d  fat  in  parliat 
ment.  That  the  barony  of  Beaumont  d^fcended  to 
William  Lord  Beaumont ^  who  died  24.  Hen.  y.  "without 
children,  leaving  an  only  iiiter,  Joan.  That  the  faid 
Joan  married  John  hoxA  Lovellj  and  had  iflue  a  foo, 
who  died  without  i0ue,  and  two  daughters;  Joan^ 
who  married  Sir  Brian  Stapletony  to  whom  the  claim* 
ant  was  heir  at  law,  and  fridefwidey  who  married  Sir 
Edward  Norris.  That  Fridefwide  had  two  fons,  Sijr 
John  Norris  J  who  died  without  iffue ;  and  Henry 
itf orris y  who  was  attainted  of  high  treafon  in  27  Hen*  8. 
and  from  whom  the  Ear)  of  Jbingdon  was  lineally 
4defcended. 

That,  upon  the  death  of  Sir  John  Norris^  without 
iflue,  the  abeyance  in  the  barony  of  Beaumont  ceafed; 
and  the  whole  right  and  claim  to  the  fame  vefted  in 
the  heirs  of  Joan  the  eldeft  fider.  That  the  petitioner 
was  the  I^eir  general  of  Henry  de  Beaumont ^  who  was 
&rft  fummpned  to  parlijinient ;  and  therefore  appre* 
iiended,  and  wjis  fuivifed,  that  be  had  a  legal  claim  to 
J^e  faid  bvpny. 

11m8  petition  w^s  re&rred  to  the  Attorney  General 
(Sir  Xoiti  SjSfitt)^  wiio  reportied,--."  Tfejt  gn  imppc- 

S  3  «  tant 
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**  tant  queftion  arofe,  whether,  by  the  attainder  of 
Henry  Norris^  the  abeyance  was  determined,  and 
the  heirs  of  the  eldeft  fitter  exclufively  entitled  by 
*'  defcent  to  the  barony  of  Beaumont^  by  reafon  of 
**  the    incapacity   of    Henry   Norrh's    heirs   thereby 
•*  created,  to  claim  through   him  ?    Upon  this  point 
^  point  he  humbly  certified   to   his  Majefty,  that  he 
*'  had  not  been  able  to  find  any  fatisfaftory  determi- 
nation;   and,    inafmuch   as   this   point    materially 
aflFefted  his  Majefty*s   royal  prerogative,   and   the 
principles  of  law,  with  refpefl:   to  the  defcent  of 
honours   and  dignities ;    he  humbly  prefumed  to 
fubmit  to  his  Majefty,  that,  before  any  aft  was  done 
purfuant  to  the  prayer  of  the  petition,  it  might  be 
fitting  to  refer  the  whole  matter  of  the  petition  to 
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**  the  Houfe  of  Peers. 
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The  petition  having  been  referred  to  the  Houfe  of 
Peers,  it  was  contended  by  Mr.  Stapleton's  counfe^, 
that  the  coheirlhip  was  determined  by  the  attainder  j 
'and  that  the  cafe  of  Cbarleton  Lord  Powis  was  in 
point. 

CoUiui,  398.        In  that  cafe.  Lord  Pcwis  died  feifed  of  the  baroiiy 

of  Powisy  which  was  created  by  writ,  leaving  two 
daughters,  Joan  married  to  Sir  yohn  Grey,  and  Joycey 
married  to  Lord  Tipiofi.  Joyce  left  iffue  a  fon,  Jehn 
Lord  Tiptofu  who  was  created  Earl  of  Worcejier,  and 
was  attainted  of  high  treafon,  and  executed  lo  Edn  4. 
Joan  had  ilTue  a  fon,  who  left  iffue  a  fon  Richard j  who 
left  iffue  a  {on^John.  Neither  Henry  nor  Ricbard  wtrc 
•ever  fummoned  to  parliament  j  but  ^c^»,  whp  wjs 

ten 
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ten  years  old  when  the  Earl  of  Worcejier  was  attainted, 
was  fummoned  to  parliament  22  Edw.  4.  by  the  title 
of  John  de  Grey  de  Powis.  And,  in  this  cafe,  it  could 
not  be  faid,  that  John  de  Grey  had  the  barony  by 
favour  of  the  crown ;  becaufe  he  was  fummoned  to 
the  firft  parliament  which  was  holden  after  the  attain- 
der of  the  Earl  of  Worcejier^  and  his  attaining  his  age 
of  2 1  years  ;  when  it  cannot  be  fuppofed  he  had  done 
any  fervice  to  his  king  and  country,  to  merit  fuch  a 
favour. 

.  The  Lords  referred  a  queftion  of  law  to  the  Judges, 
viz.  **  Whether,  fuppofing  the  claimant  to  have  proved 
**  himfelf  one  of  the  coheirs  of  the  body  of  Henry  de 

Beaumont ;  and,  fuppofmg  a  barony  to  have  been 

created  in  the  faid  Henry  znd  the  heirs  of  his  body, 
^^  the  claimant  was  then  entitled  of  right  to  fuch 

barony,  according  to  the  (late  of  the  pedigree,  laft 

delivered  in  on  his  part  ?" 


On  the  25th  day  of  June  1795,  the  Lord- Qhiefi 
Juftice  of  the  Common  Pleas  (^Eyre)  delivered  the 
following  opinion  of  the  Judges  on  this  point,  after 
ftating  the  queflion  in  the  precife  form  in  which 
it  appears  above. 

.  My  Lords,  the  Attorney-general,  on  the  part  of  the 
crown,  fummed ,  up  his  objections  to  the  claim,  in  ^ 
very  few  words.  He  faid,  he  oppofed  the  claim  on 
this  fingle  point,  that  the  claimant  Mr.  Stapkton  was 
not  the  heir  of  Henry  de  Beaumont ;  that  it  was  not 
enough  that  he  might  be  a  part,  a  moiety  for  infiance, 
.    .  S4  of 
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of  the  heir ;  that  he  mud  have  the  complete  chara£ler 
in  him.  Tour  Lordfliips'  queftion  fuppofes  Mr.  Staple'^ 
tin  to  have  fuificiently  made  out  his  pedigree,  and  that 
he  is  to  be  taken  to  be  one  of  the  coheirs. 

Coheirs  derive  to  themfelves  title  to  the  inheritance 
of  their  anceftor,  by  defcent ;  they  are  heir  to  the  an* 
eeftor.  Our  books,  in  particular  Sir  Edward  Coie^s 
Gotntaefii  on  Lsttletpriy  fe&idn  of  Coparceners,  points 
out  the  manner  in  which  they  claim.  They  are  alto, 
gether  unus  baresy  unum  corpw  :  their  heirfhip  is  unitas 
juris  ;  the  tvhole  body  of  the  coheirs,  however  nume* 
ifou^,  ttiuft  umte  to  conftitute  the  heir. 

To  ilhiflrat^  this  dodrine,  fiir  Edward  Cake  pats  thfe 
cafe  of  the  inheritahce  of  coheirs,  fued  for  in  our 
courts:  he  fays,  they  muft  all  join  in  z,prdtdpe^  fot 
ditfy  aH  make  but  one  heir.  He  puts  another  cf^e  of 
coheirs,  claiming  to  take  vinder  a  limitation  to  the  right 
heirs  of  A.  \  an4  he  ftates  the  law  to  be,  iHat  one  of 
the  c6heir6  Aanding  alone  cannot  take  any  thing ;  for 
fte  IS  ndt  the  right  heir  of  A.  The  cafe,  as  he  puts  it, 
is  a  particular  one;  and,  in  its  circnnifUnces,  iipproaches 
to^rds  the  cafe  now  under  ironfidertttion.  B\it  I 
<:hoofe  to  difentangle  it,  in  this  part  of  the  argumait^ 
of  thofe  drcumftances,  and  ftate  it  limply  as  an  autho* 
^ty,  that  (^e  coheir  does  not  come  within  the  ^efciip^ 
fion  pf  heir,  and  cannot  claim  as  heir. 

CcSieii^  lioH  in  coparcenary :  thcjr  Mt  called  wi- 
Jwtrceners,  becaufc  they  participate  in  oiie  inheritance, 
^e^ve4  tQ  tfa(im  by  on^  |itle ;  though  they  participate^^ 

pur 
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our  books  fay,  no  lAan  doth  know  his  part  in  fevendty. 
Th^y,  therefore,  occupy  that  ^hich  is  capable  of 
occupation,  in  coihmon ;  but,  though  no  one  knows 
his  part  in  feveralty,  yet  each  man's  quantity  of  intereft 
in  the  whole  inheritance  is  well  known  :  for  initance, 
if  he  is  one  of  two  coheirs,  he  is  entitled  to  a  moiety  ^ 
if  one  of  three,  to  a  third,  and  fo  on :  and,  if  the  ful>> 
je£t  of  the  inheritance  is  in  its  nature  partible,  lands^ 
for  inftaiice,  he  may  fue  his  writ  of  partition,  and 
make  divifion  of  the  fubje&  into  moieties,  thirds,  &fr. 
as  the  cafe  fhall  be.  And,  when  that  is  done,  inftead 
of  participating  in  one  inheritance,  each  coparcener 
takes  the  part  allotted  to  him  in  feveralty.  He  then 
lofes  his  charader  of  coparcener,  and  becomes  fole 
owner  of  the  part  allotted  to  Him  i  but  it  muft  be  re- 
membered) that  the  effed  and  operation  of  this  parti* 
ticm  purfues  the  nature  of  his  original  right  in  the  whole 
inheritance ;  he  has  ftill  but  a  part  of  it,  though  he 
holds  it  in  a  different  manner.  This'operation  of  paiv 
tition  is,  of  necelfity,  confined  to  inheritances^  the 
fubfed  of  which  is  in  its  nature  partible :  it  applies  not 
tb  jtahcaritances  m  their  nature  impartible^  Coheirs 
muft,  therefore,  continue  to  hold  fuch  inheritances  for 
^tr,  in  the  fame  mimner  as  they  held  partible  infaeri- 
tandss  before  partition  j  with  this  difference  only,  that 
the  law  has  provided  cetain  meahs>  adapted  to  the 
nature  of  fome  impartible  inheritances,  for  enabling 
coheirs  to  hold  them  in  coparcenary,  with  benefit  and 
advantage  to  the  whole  body  of  the  coheirs ;  and  with 
due  regard  to  the  quantity  of  intereft  each  of  the  coheirs 
]iuay  claim  in  the  ipheritancct 

Thus, 
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Thus,  the  coheirs  of  an  advowfon  prefent  by  turns  ; 
•and  the  caftle  goes  to  the  elder  coheir,  fhe  making 
'«>mpenfation  to  the  others  ;  and  other  inftances  might 
•be  mentioned. 

A  peerage  is  a  moft  tranfcendant  honour  and  dig- 
nity ;  but  it  is  ftill  in  the  eye  of  the  law  an  inheritance  ; 
«and  k  will  defcend  to  coheirs  in  the  fame  manner,  as 
•other  hereditaments  do  defceiid.  The  title  .of  the 
coheirs  of  a  barony  is  that  of  imiis  hares ^  unum  corpus  ; 
■it  is  unitas  juris :  they  mufl  take  it,  and  it  muft  veft  in 
them  as  the  heir  of  the  anceftor.  This  inheritance 
.(bands  at  the  head  of  the  clafs  of  inheritances,  in  (heir 
nature  impartible.  But  it  is  an  inheritance  of  fuch  a 
•nature,  producing  fruits  of  dignity  and  of  public  duty, 
individual  and  incommunicable  by  any  of  the  common 
•means,  which  the  law  has  provided  for  the  enjoyment 
^f  impartible  inheritances ;  fo  that,  when  it  happens 
-to  veft  in  coheirs,  it  neceflarily  falls  into  a  dormant 
:ftate.  No  fingle  coheir  can  aflert  a  claim  to  it :  for 
fuch  a  claim  would  be  contrary  to  his  intereft ;  he 
does  but  participate  in  the  inheritance  :  he  can  there- 
fore fuftain  no  claim  to  the  whole  of  it ;  and  this  in- 
hcritance  is  fo  Angularly  circumftanced,  that  even  the 
.whol.e  body  of  the  coheirs  can  aflert  no  claim  to  it, 
becaufe  they  are  incapable  of  pofleflin^,  or,i|i  a^y 
manner  enjoying  it, 

'When  thi^  inheritance  is  in  this  dormant  llate,  it 
is.faid  to  be  in  abeyance  :  not  in  abeyance  in  the  or- 
dinary fenfe  of  the  term,  as  \yas  obferyed  by  Mr.  At- 
torney-General, in  which  it  is  applied  to  an  eftate  in 

fee- 
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fec-fimple  or  freehold  in  fufpence,  floating,  fixing  no. 
where,  and  vefting  in  no  one  ;  but  it  fimply  denotes, 
that  the  title  to  a  barony,  which  has  defcended  upon, 
and  is  Veiled  in  coheirs,  remains  in  them  in  an  ina&ive 
and  dormant  ftate,  incapable  of  being  aflerted  or  being 
enjoyed.     That  none  of  the  ordinary  means,  provided 
by  law  for  making  impartible  inheritances  produftive 
to  coheirs,  could  be  applied  to  this  inheritance.     One 
remedy,  and  one  only,  has  been  provided  by  law  for 
the  cafe  of  a  dormant  peerage :  it  is  fid  juris  ^  of  a  moft 
extraordinary  nature,  but  very  fuitable  to  the  digmty 
of  the  fubjed  to  which  it  is  applied.    I  mean  the  pre^ 
rogativc  right  of  calling  one  of  the  coparceners,  by 
writ  of  fummons,  to  fit  in  the  feat  of  his  ancefton 
He  will,  from  thenceforth,  be  in  the  exclufivc  pofTef- 
fion  and  enjoyment  of  the  inheritance,  and  will  hold 
it  to  him  and  the  heirs  of  his  body ;  yet  flill  he  is  but 
one  of  the  coheirs  of  his  anceflor^  and  the  reft  of  the 
coheirs  flill  remain  coheirs :  and,  in  the  event  of  the 
failure  of  heirs  of  the  body  of  that  coheir,  whom  the 
prerogative  hath  thus  preferred,  the  other  coheir  (if 
but  one)  would  take  the  whole  inheritance;  or,  if 
there  were  more  than  one,  the  barony  would  again  fall 
into  abeyance.     I  have  ftated  what  I  take  to  be  the 
true  nature  of  this  abeyance  of  a  barony  :  it  falls  into 
abeyance,  becaufe,  in  point  of  right,  no  one  coheir 
can  faftain  a  claim  to  it ;  and  becaufe  all  the  coheirs 
together,  though  they  conflitute  the  complete  hdr  to 
the  anceflor,  cannot  claim  it  with  effed,  and   therefore 
cannot  claim  it  at  all.    The  effed  of  the  prerogative 
right  of  calling  pne  of  the  coheirs  to  fit.  in  the  feat*  of 
bis  anceflor,  is,  not  to  change  the  nature  of  his  on- 

n  '       ginal 
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ginal  title  to  participate  in  the  inheritance ;  nor  dees  it 
in  any  manner  enlarge  the  quantity  of  his  intereft  in 
the  inheritance^  as  it  flood  originally  :  it  takes  nothing 
from  the  title  of  the  other  coheirs  ;  it  does  not  attract 
their  portion  of  the  hetHhip^  and  unite  it  with  that  of 
the  coheir  preferred  ;  but  it  creates  a  title  to  fit  in  the 
feat  of  the  anceftor,  in  a  great  degree  collateral  to  the 
tide  by  inheritance.  The  prerogative  is  only  reflriSed 
to  iflue  the  writ  of  funufions  to  one  of  the  perfdns,  who 
has  part  or  fhare  in  that  title :  the  interpofition  of  tbfi 
prerogative  i«»  ais  J  have  before  obferved,  Jid  juris^ 
CBtruiled  to  the  crown^  in  order  to  qualify  the  neeef* 
iary  confequeaces  of  the  law  of  defcent  to  coheirs,  afi 
ap{died  to  the  inheritance  of  a  barony ;  and,  I  appre* 
hcnd,  it  proceeds  upon  the  ground  of  the  law  being  ^s 
I  ixave  ftated  it  to  be.  |t  was  with  great  ability,  an4 
very  ingenioufly  turned  by  the  counfel  for  the  claim* 
antj  and  ufed  to  qualify  the  law  of  defcents  itfelf> 
jxkftead  of  the  efie£);s  of  the  law.  It  was  not  denied 
that,  in  general,  jnany  coheirs  make  but  cMne  heir] 
but  it  was  faid,  that  this  would  be  an  inconvenient  and 
«n  abfurd  do^rine,  as  applied  to  a  barony,  that  the  co- 
heirs of  a  barony  were  all  of  the  blood  of  the  anceftor^ 
and  muA  all  be  capable  of  the  honour,  wd  fitting  ifli 
the  feat  of  the  anceflor,  inafmuch  as  the  king  by  his 
prerogative,  could  prefer  any  one  of  the  cohort,  and 
place  him  in  the  feat  of  the  anceflor ;  that  there  were» 
iberefore,  in  the  coheirs  of  a  barony,  a  plurality  of 
pecfons,  all  capable  of  fucceeding  to  the  dignity ;  and 
that  they  were  therefore,  in  eflfe£k,  a  plurality  of  heirs. 
Upon  this  they  proceeded  to  ereft  their  fabric. 

14  A  barony, 


Ti/feXXVI.     DignitUs.    S  «?*•  ^ 

A  bairony,  fay  they^  falls  into  abeyance^  only  be« 
caufe  there  is  a  plurality  of  heirs,  capable  of  taking 
the  peerage ;  and  the  law  knows  not  how  to  fele£b  one 
from  amongfl  them.  But  this  is  the  office  of  the  pater 
patriay  entrufted  to  the  crown  fo  long  as  the  neceflity 
exifts  ;  amd  the  neceffity  eadfts,  fo  long  as  the  plurality 
exifts.  That  as  the  law  abhors  abeyance,  the  moment 
the  plurality  of  perfons  capable  of  f uftaining  the  dignity 
is  by  any  means  removed,  and  only  one  of  the  coheirs 
thus  capable  of  fuftaining  the  dignity  is  left,  the  barony 
is  no  longer  in  abeyance :  the  crown  no  longer  finds 
any  thing,  upcm  which  the  prerogatiye  can  zGt :  and, 
if  the  barony  is  neither  in  abeyance  nor  extinct,  it 
mnft  veft  in  the  fingle  coheir,  who  is  thus  left  without 
a  competitor.  If  they  had  built  upon  folid  foundations, 
it  might  have  been  necellary  to  have  gone  farther  into 
this  cafe,  in  order  to  fee,  whether  the  plurality  they 
fpeak  of  has  been  removed,  and  to  have  examined  with 
care  the  adual  fituation  of  the  other  branch  of  this 
Boble  family,  the  Nifrris  branch ;  to  have  coniidered 
it,  as  it  flood  on  the  death  of  Sir  John  Ndrris  without 
iflue,  which  is  the  moment  when  the  fole  right  of  this 
barony  is  fuppofed  to  have  veiled  in  the  anceftor  of 
the  claimant.  The  fituation  of  the  Norris  branch, 
after  the  ad  of  parliament  had  paiTed  for  reftoring  the 
iflue  of  Henry  Norris  in  blood,  and  the  poflible  fitua* 
tion  of  the  Norris  branch,  fuppofing  the  iS[ue  of  Henry^ 
(who  was  attainted)  hereafter  to  fail,  and  the  ifliie  of 
his  fifters  to  continue ;  out  of  this  examination,  many 
queiUons  of  grave  and  weighty  confideration  would 
arife ;  and  they  would  require  more  time  for  a  fatif- 

&£ioiy  difcuifioa  of  thcfl(i>  tban  ^  this  jseriod  x>f 

the 
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the  feffions  of  parliament  tould  probably  hzyt  \ktn 
fpared. 

Your  Lordlhips  might  poffibly  entertain  a  doubt^ 
with  regard  to  thefe  queftions,  as  well  as  to  another  quef* 
lion ;  namely,  whether  the  title  to  a  barony  can  fui;vive, 
when  it  is  become  impoilible,  that  all  the  component 
parts  of  it  can  vefl  in  one  perfon.    Your  Lordilhips 
may  entertain  a  doubt,  whether,  as  to  queftions  of  this 
nature,  there  are  the  proper  parties  before  you,  whom 
thefe  queftions  do,  in  point  of  inheritance,  concern. 
But,  my  Lords,  upon  the  beft  coniideration  we  could 
give  to  the  cafe  now  in  judgment,  we  humbly  offer  it 
to  your  Lordfliips  as  our  clear  o]»nion,  that  the  argu^ 
ment  in  fuj^ort  of  the  plaintiff's  title  is  fallacious : 
and,  he  being  but  a  coheir,  his  claim  to  be  folely 
entitled  to  this  barony,  as  it  has  been  made  for  him, 
is  unfounded. 

My  Lords,  the  nature  of  the  prerogative  right  infers 
no  capacity  in  the  coheir.     The  prerogative  is,  on  the 
contrary,  a  provilion  for  the  incapacity  of  the  coheir* 
There  is  no  plurality  of  perfons  capable  :  the  plurality 
is  of  perfons  incapable,  either  ftanding  alone,  or  even 
uniting :  the  abeyance  is  not  produced,  by  the  law  not 
knowing  how  to  feledt  from  among  capable  perfons. 
The  abeyance  is,  becaufe  there  is  no  one  capable,  and 
alfo,  becaufe  all  are  incapable :  abeyance  cannot  de-* 
termine  by  the  removal  of  a  plurality  of  perfons  ca- 
pable ;  becaufe  fuch  a  plurality  never  exifted.     Abey« 
ance  determines  by  uniting  all  the  detached  parts  of 
the  title  in  one,  and,  by  that  mesms,  reftoring  tp  the 

title 
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tUle  aftivity  and  capacity  to  be  pofTefTed  and  enjoyed; . 
AnSiy  unlefs  the  claimant  could  make  out^  that  the' 
effed-of  the  aftual  fituation  of  the  other  coheir  at  the- 
period  he  has  chofen  to  fix  upon,  namely,  the  death 
of  Sir  John  Nor r is  without  iffue,  was  fuch,  that  all  the 
component  parts  of  the  title  of  heirfhip  did  unite  in  this 
claimant,  he  can  never  take  this  barony  out  of  abeyance 
by  his  own  ftrength,  or  fullain  a  claim  to  be  folely 
entitled  to  it.     This  is  the  ground   upon  which  the 

* 

Attorney  General  flood ;  and,  we  apprehend,  he  has;^ 
fuflaiaed  it. 

In  this  cafe  we  have  not  derived  much  aififtance 
from  authorities  or  precedents.  The  cafe  of  the  ba« 
rony  of  Fowls  was  mentioned,  and  feemed  to  approach 
this.  We  muft  call  that  cafe  to  the  coniideration  of 
of  your  Lordfhips  from  your  Journals ;  not  being  in- 
formed of  the  particular  grounds  of  law,  on  which  it 
proceeded.  I  will  mention  one  cafe  from  C(Jce  upon 
Littleton.  Suppofing  this  barony  not  to  be  extinft, 
(concerning  which  we  are  not  called  upon  to  deliver 
any  opinion),  and  the  prefent  claimant  be  a  co-heir, 
let  the  fituation  of  the  other  co-heir  be  whatever  the 
counfel  for  the  claimant  would  wifh  it  to  be  (except ' 
that  that  there  is  no  failure  of  iiTue  naturaliter)^  the 
effed  of  which  might  be,  that  the  title  of  that  co-heir 
would  run  upwards  to  the  common  anceftor,  and  from 
thence  fall  down  in  the  courfe  of  the  defcent  of  the  Sta* 
pletan  line,  and  unite  with  their  title  in  the  perfon  of  the 
claimant ;  I  conceive  that  one  of  the  cafes  mentioned 
hy  Sit  Edward  Cokey  and  upon  which  the  claimant's 
counfel  relied  for  another  purpofe,  proves,  that  ths . 

claimant 
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dtimant  cannot  make  title  to  the  whole  iah^ntane^* 
Sir  Edward  Coke  on  the  authority  of  Fleta  fays,  if  a 
man  be  feifed  of  lands  in  fee,   and  has  iflue  two 
daughters,  and  one  of  the  daughters  is  attainted  of 
felony ;  the  fether  dies,  both  daughters  being  alive  ; 
the. one  moiety  Ihall  defcend  to  the.one  daughter,  and 
the  other  ihall  efcheat    It  was  argued  <m  the  part  of 
the  claimant,  that  though  one  co-heir  could  not  make 
himfdf  complete  heir,  to  take  under  a  limitation  ia 
die  cafe  of  defcent,  the  law  was  more  favourable  to 
co-heirs.     And  it  is  fo ;  but,  let  the  extent  of  the 
favour  be  marked  :  in  the  cafe  put,  the  law  pays  at- 
tention to  the  real  interell  of  the  co-heir,  and  gives 
it  effed  by  allowing,  in  the  cafe  of  two  co4ieirs  and 
one  attainted,  where  the  attainder  prevented  the  ^nds 
from  defcendtng  in  coparcenary,  that  part  of  the  in* 
berltance,  which  bk\y  belonged  to  the  other  co  Jieir, 
to  -defcend  tq>on  her,  in  the  determinate  iotm  of  an 
undivided  moiety ;  which  proves  that  (he  remained  in 
the  contemplation  of  the  law  but  a  co-heir,  «!ititled 
only  to  participate  in  the  inheritance  as  (he  would  have 
done,  if  hex  filler  had  not  jbeen  attainted :  and  die 
utmoft  favour,  that  could  be  found,  was  to  give  her 
fhe  benefit  of  that  participation  in  the^oilly  way,  in 
mrhich  4he  could  take  it :  for,  according  to  the  cafe  of 
Hoy/hny.  *  Readings  reported  by  Mr/Serjeant  Salieidp 
page  ^4^,  there  can  be  no  fuch  defcent  as  the  defcent 
d(  a  mdety  to  one  coparcener  as  heir^  which  aiSrms 
Ae  general  rule  of  law,  upon  which  the  -whole  argu- 
ment irefts,  that  the  title  of  co-heirs  muft  in  fome  man- 
ner t>r  -other  unite  in  order  to  entitle  2Srf  one  co-^heir 
ton^aim  as  heir  to  the  anceftor. 

I  forbear 
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I  forbear  troubling  your  Lordfhips  farther :  the  an- 
fwer,  which  the  Judges  fubmit  to  your  LoAlfhips,  is, 
that  fuppofing  the  claimant  to  have  proved  himlielf  to 
be  one  of  the  co-heirs  of  the  barony  of  Beaumont ,  he 
is  not  entitled  of  right  to  fuch  barony,  according  to 
the  ftate  of  the  pedigree  lad  delivered  in  on  his  p'ttL 

The  Houfe  of  Lords  refolvedand  adjudged,  "  that  ^  June  1795. 
^^  it  did  not  appear,  that  the  petitioner  was  then  en- 
^'  titled  to  the  honour,  title,  and  dignity  of  Baron 
**  Beaumont.** 

§  173.  Mr.  Stapleton  prefented  another  petition  to  Printed  Cafe, 
his  Majefty,  reprefenting  that,  having  eftabliflied  by  1796^ 
evidence  that  he  was  the  fole  heir  of  Joan  Lady  Staple* 
tonj  and  one  of  the  co-heirs  of  Henry  firft  Baron 
Beaumont ;  and  that,  though  not  exclufively  entitled 
to  the  faid  barony,  he  had  proved  himfelf  to  be  one 
of  the  rightful  heirs  of  the  faid  barony :  But,  the 
faid  barony  being  in  abeyance,  the  fame  was  in  his 
Majefty's  difpofal:  the  petitioner  therefore  prayed, 
that  his  Majefly  would  be  gracioufly  pleafed  to  declare, 
allow,  and  confirm  to  hinji  and  his  heirs  the  faid  ba- 
rony of  Beaumontm 

This  petition  was  alfo  referred  to  the  Attorney- 
General,  and  afterwards  to  the  Houfe  of  Lords; 
where  it  was  refolved  by  the  committee  of  privileges,  15  Maidi 
that  the  barony  of  Beaumont  was  vefled  in  William  '  ' 
Vifcount  Beaumont^  by  defcent  from  his  father,  JoAn 
ZiOrd  Beaumonf  ^,(yi\io  was  fummoned  to  and  fat  in  par- 
liament 1 1  Hen.  6.)  as  a  barony  in  fee ;  that  the  faid 

Vol.  nL  T  barony 
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barony  remained  in  abeyance  between  the  co-heirs  of 
the  faid  WilUdmy  defcendcd  from  his  fifter  Joan;  and 
that  the  petitioner  was  one  of  thofe  co-heirs*. 


Length  of 
Time  does 
not  bar  a 
Claim  to  a 
Dignity. 
Skin  Rep* 

437- 
Collinij  323. 

Ante,  f.  35. 


]  I  Rep.  I. 
4 Inft.  335. 
Lord  Pur- 
beck't  Cafe. 
Ante. 


Z' 


S  174.  Dignities  are  not  within  the  ftatute  of  limi- 
tations, and  may  therefore  be  claimed  at  any  diftance 
of  time :  for,  as  a  dignity  cannot  be  aliened,  furren- 
deredy  or  exdnguifhed,  fo  neither  can  it  be  toil  by  the 
negligence  of  any  perfon  entitled  to  it. 

5  175.  In  the  cafe  of  Mr.  Berkley ^  refpefting  the 
hzTony of  Botetourtf  it  is  faid: — '*  There  remains  only 
**  to  obfiKire,  that  it  is  an  undoubted  maxim  with 
regard  to  honours,  that  they  cannot  be  extin- 
guifhed,  otherwife  than  by  forfeiture  or  by  aft  of 
^^  parliament.  Claims  to  baronies,  which  have  long 
^^  been  dormant,  are*  difficult  to  be  made  out ;  but, 
whenever  the  right  happens  to  be  clearly  proved^ 
the  fafety  and  dignity  of  the  peerage  are  both  con- 
**  cemed,  that  no  length  of  time  fhould  bar,  or  even 
«*  prejudice,  the  title.  Moft  of  the  ancient  baronies 
**  are  fo  merged  by  the  intermarriages  of  the  great  fa^* 
**  milies,  or  fo  cxpofed  to  the  objedtion  of  forfeiture. 


4« 


(« 
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•  NotwitbRanding  the  refpcft,  which  is  jufUy  due  to  the  very 
learned  opinion  of  the  Judges  in  this  cafej  yet  it  may  be  obferved, 
thaty  as  the  dofkrine  of  abeyance  was  originally  founded  on  tha 
impaitibile  or  indivifible  nature  of  a  dignity;  and  as  all  power  of 
inheriting  the  barony  of  Beaumont,  by  one  of  the  co-heirs,  \$  de- 
ftroyed  by  the  attainder,  by  which  Mr.  Stapldon  is  become  the  only 
petfon  capable  of  enjoying  it ;  he  muft  be  allowed  to  have  a  ftronger 
claim  on  the  crown  for  a  confi^rmation  of  the  dignity,  than  perhapa 
ever  csifted  io  a  co-heir  to  a  barony. 


<«  that 
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**  that  very  few  inftances  have  occurred  of  claims  of 
"  the  like  nature.  But^  in  aU  thofe  which  have  oc- 
*'  curred,  the  length  of  time,  during  which  the 
"  honour  has  remained  dormant,  never  has  formed  a 
"  groimd  ()f  objeftion.  The  barony  of  Fitzwalter 
**  was  allowed  in  1669,  after  it  had  been  dormant  for 
^  400  years.  The  barony  of  Clifford  was  allowed 
*^  to  the  Earl  of  Thanet  in  1691;  the  anceftor, 
**  from  whom  he  claimed,  having  died  in  1605.  The 
"  barony  of  Willoughby  de  Broke  was  allowed  by  the 
**  Houfe  of  Lotds,  upon  a  reference  from  the  crown 
in  1695 '  though  the  honour  had  been  dormant 
among  co-heirs  from  the  year  1522,  upwards  of 
170  years.  The  .barony  of  Berners  was,  in  like 
"  manner,  allowed  in  1720;  though  it  had  been 
*'  dormant  for  almoft  iioo  years,  no  perfon  having 
**  been  fummoned  or  fat  in  parliament  by  that  title 
**  from  the  year  1539.  The  barony  of  Clinton  was, 
*^  in  like  manner,  allowed  in  .i7iM;  though  it  had 
been  merged  in  a  higher  title  from  the  year  1572,  • 
^  and  had  been  for  a  confiderable  time  in  abeyance. 


CC 


CC 

cc 


^*  Thefe  are  inftances,  where  the  honour  has  been 
*'  claimed  by  a  fole  heir,  upon  the  determination  of 
the  abeyance. 


cc 


**  There  are  others,  where  the  barony  has  been 
^*  allowed,  upon  the  determination  of  the  abeyance, 
*'  by  the  crown,  in  favour  of  one  coheir.  The  cafe 
**  of  the  barony  oi  Le  Defpenfer^  2  Jac.  i.,  revived, 
**  allowed,  and  confirmed  to  Lady  Mary  Fane^  after 
^  it  had  laia  dormant  above  200  years,  is  a  prece- 

T»  «Vdent; 
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**  dent ;  tirhich  appears  by  the  record  to  have  paffisd, 
^^  upon  very  deliberate  confideradon  and  advice  of  the 
«  Lords. 

"  The  barony  of  Mowbray  was  revived  in  15  Cb.  i. 
^*  in  favour  of  the  family  of  Howard^  after  it  had  lain 
**  dormant  from  the  39  Ediu*  3.,  the  date  of  the  laft 
'^  fummons  to  any  perfqn  as  Baron  Mowbray^  and  in 
^^  abeyance  from  17  Edw.  4.,  between  the  ^unilies  of 
•*  Berkley  and  Howard.  It  is  in  right  of  this  revival, 
**  that  the  Duke  of  Norfolk  claims  to  be  the  Premier 
**  Baron  of  England. 

**  The  barony  of  Ferrers  of  Chartley  was  firft  rc- 
«<  vived  in  2  jBrfw.  4.  in  favour  of  Walter  Devereux^ 
^^  though  there  had  been  no  perfon  fummoned  under 
**  that  title  from  the  5  Edw.  2.  On  the  extin£Uon  of 
**  the  male  line  of  the  Devereux  family,  in  1646,  it 
*«  remained  in  abeyance  till  1677  >  '^Ken  King  Cha.  2. 
**  thought  fit  to  determine  the  abeyance  in  favour 
"  of  Sir  Robert  Shirley^  by  whofe  defcendants  it  has 
•*  fince  been  enjoyed. 

* 

"  From  all  thefe  inftances,  this  obfervation  naturally 
arifes  j  that  length  of  time,  during  which  an  honour 
may  have  been  in  abeyance,  can  neither  bar  the 
right  of  a  fole  heir,  claiming  upon  the  determina- 
tion of  the  abeyance,  by  the  natural  eztindion  of 
the  other  heirs,  nor  the  right  of  the  crown  to  revive 

**  the  barony  by  an  aft  of  prerogative,  determining  the 

**  abeyance  in  favour  of  one  coheir.*' 

S  176.  It 
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$  176.  It  is  faid  in  the  printed  cafe  of  the  Duchefs 
Dowager  of  AtboU  claiming  the  office  of  Great  Cham- 
berlain of  England f  that  length  of  time  is  not  a  bar  to 
the  claim  of  an  honour  or  dignity,  as  it  is  of  lands. 
That  the  Joumak  of  the  Houfe  of  Lords  are  replete  s  Bro.  Pari, 
with  inftances  of  baronies  in  fee  having  been  claimed,  ^ '  ^' '  ^ 
and  the  claim  admitted,  after  diey  had  been  feveral 
centuries  in  abeyance.  And  that,  whenever  the  right 
to  a  dignity  or  honour  happens  to  be  clearly  proved, 
the  iafety  and  dignity,  even  of  the  peerage  itfelf,  are 
both  concerned,  that  no  length  of  time  ihall  bar,  or 
even  prejudice,  the  title. 
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f  I.  Nahiri  of  Franehlfet. 

3*  Francbtfes  annexed  to  Manors, 

4.  Court  Leei, 

6.  IVaift. 
lo.  lVreck» 
iT.Eftray. 
23.  Treafure  Trov$, 

26.  Royal  Fi/i. 

27.  Forfeitures* 
29.  Deodemds, 

32.  /air/  tfW  Markets^ 


§42.  ^  Fw*^. 
51,  ^  Free  Chafe. 
57.  -4  Ptfri- 
6 1.  A  Free  JVarren* 
68.  .4  Free  Fj/hery. 
72.  0/  /i&/  J'ule to  Franehi/es. 

75.  /row  Franchifes  may  be  ek* 

Jlroyed, 

76.  Reunion  with  the  Crown. 

78.  Surrender, 

79.  Forfeiture. 


Seftion  i. 
A  FRANCHISE  is  defined  to  be  a  royal  privilege 
^  ^  or  branch  of  the  royal  prerogative,  fubfifting  in 
the  hands  of  a  fubjeft,  by  grant  from  the  King.  And 
formerly  grants  of  royal  franchifes  were  fo  common, 
that  in  the  parliament  which  was  held  21  Edzv»  3* 
there  is  a  petition  from  the  Commons  to  the  King, 
Hating  that  franchifes  had  been  fo  largely  granted  in 
times  pafti  that  almoft  all  the  land  was  enfranchifed, 
to  the  great  averifement '  and  ejlen^meni  of  the  com* 
mon  law,  and  in  great  oppreflion  of  the  people ;  and 
praying  the  King  to  reftrain  fuch  grants  for  the  time 
to  come ;  to  which  his  Majefty  anfwered,  that  the 
franchifes  which  ihould  be  granted  in  future,  fhould 
be  made  by  good  advifement. 

§  2.   Franchifes  are  extremely  numerous,  and  of 
various  kinds  j  but  only  fom^  of  thofc  will  be  here 

treated 
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treated  of,    which   arc  immediately  annexed  to,  or 
conneded  with  real  property. 

•  §  3.  There  are  a  variety  of  franchifes  annexed  to  Fmnchifej 
manors,  the  principal  of  which  are,  ihe  right  to  hold  Manors, 
a  court  leet,  and  to  have  waifs,  wrecks,  eftrays,  trea-, 
fure-trove,  royal  fifti,  forfeitures,  and  deodands :  all 
which  were  originally  a  part  of  the  royal  prerogative, 
and  were  granted  by  the  crown  to  the  perfons  entitled 
to  thofe  mandrs. 

5  4.  A  court  leet  is  a  court  of  record,  having  the  Court  Left, 
fame    jurifdidion  within    fome    particular    precind,   *?°a*?^* 
which  the  Sheriff's  torn   hath  in  the  county.     This 
court  is  not  necelTarily  appendant  to  a  manor,  like  a 
court  baron,  but  is  derived  from  the  Sheriff's  torn  j 
being  a  grant  from  the  King  to  certain  lords,  for  the 
eafe  of  their  tenants,  and  refiants  within  their  manors,   Colebrook  ▼. 
that  they  may  adminifter   juflicc  to  them  in  their  3  Burr.  R. 
manors.  *^59- 

§  5.  To  every  court  leet  is  annexed  the  view  of 
frankpledge;  vifm  frankplegii \  which  means  the 
examination  or  furvey  of  the  frankpledges  of  which 
every  man,  not  particularly  privileged,  was  anciently 
obliged  to  have  nine,  who  w^re  bound  that  he  Ihould 
always  be  forthcoming  to  anfwer  any  complaint. 

§  6.  Waifs  are  goods,  which  have  been  ftolen,  and    Waifs. 
waived,  or  left  by  the  felon,  on  his  being  purfued,  for   fRc^^'jo"^^* 
fear  of  being  apprehended. 

T  4  Thus, 
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H1U89  if  a  felon^  who  is  purfued,  waives  the  goods, 
or,  thinking  that  he  is  purfued,  flies  away,  and  leaves 
the  goods  behind  him;  the  king's  officer,  or  the 
bailiff  of  the  lord  of  the  manor,  who  hath  the  fran* 
chife  of  waif,  may  feife  the  goods  to  the  king's  or 
lord's  ufe,  and  keep  them  ;  milefs  the  owner  makes  a 
frefli  purfuit  after  the  felon,  and  fues  an  appeal  of 
robbery,  within  a  year  and  a  day  ;  or  gives  evidence 
againft  him,  whereby  he  is  attainted,  &f^.  in  which 
cafe  the  owner  fhall  have  reftitution  of  his  goods,  fo 
ftolen  and  waived. 

5  Rep.  109 «.         §  7*  The  reafon  that  waifs  are  forfeited*  and  that 

the  perfon,  from  whom  they  were  flolen,  fhall  lofe  his 

property,  is,  on  account  of  his  default  in  not  making 

frefh  fuit,  to  apprehend  the  felon;  for  which  the  law 

has  impofed  this  penalty  on  the  owner. 

* 
§  8.  Though  waif  is  generally  fpoken  of  goods 

ftolen ;  yet,  if  a  man  be  purfued  with  hue  and  cry  as 

a  felon,  and  he  flies,  and  leaves  his  own  goods,  thefe 

7,  Hkwk.         will  be  forfeited  as  goods  ftolen.     But  they  are  pro- 

*  ^^°'      perly  fugitive's  goods,  and  not  forfeited,   till  it  be 

found  before  the  coroner,  or  otherwife  of  record,  that 

he  fled  for  the  felony. 

5  Rep.  109  a^       §  9.  If  the  thief  had  not  the  goods  in  his  poflefliou 

when  he  fled,  there  is  no  forfeiture ;  for,  if  a  felon 
fteals  goods,  and  hides  them,  and  aftenvards  flies, 
there  is  no  forfeiture.  So,  where  he  leaves  ftolen 
goods  azjy  where,  with  an  intent  to  fetch  them  at 
another  time,   they  are  not  waived;   and,  in  thefe 

cafes. 
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cafes,  the  owner  may  take  his  goods  where  he  finds   Cro.  EUx. 
them. 

§  10.  Wreck  figmfies  fuch  goods,  as,  after  a  fliip  Wreck, 
has  been  loft,  are  caft  upon  the  land :  for  they  are  not   z  Inft.  167. 
wrecks  as  long  as  they  remain  at  fea,  within  the  jurif- 
difton  of  the  Admiralty.    And  where  a  (hip  periflies  5  Rep.  i©6. 
at  fea,    and  no  man  efcapes  alive  out  of  it,    or  is   '®^* 
driven  on  fhore,  abandoned  by  her  crew,  this  is  called 
a  wreck. 

$  II.  By  the  common  law,  all  wrecks  belong  to  the  %  infl.  167. 
king ;  and  this  prerogative  is  founded  on  the  domi- 
nion he  has  over  the  feas :  for,  being  foveteign 
thereof,  and  prote£kor  of  (hips  and  mariners,  he  is 
entitled  to  the  derelid  goods  of  merchants ;  which  is 
the  more  reafonable,  as  it  is  a  means  of  preventing 
the  barbarous  cuftom  of  deftroying  perfons,  who  in 
fliipwrecks  approach  the  Ihore,  by  removing  the  temp- 
tations to  inhumanity.  And  this  right  may,  and  often 
does,  belong  to  lord  of  manors,  having  the  franchife 
of  wreck. 

S  12.  By  the  ftatute  of  Wejlminjter  i.  3  Edw.  1.   ,  j„ft^  ,55^ 
c.  4*  it  is  enaded,  that,  when  a  man  or  any  living 
creature  efcapes  alive  out  of  a  Ihip  caft  away,  whereby 
the  owner  of  the  goods  may  be  known,  the  Ihip  or 
goods  fhall  not  be  a  wreck, 

S  13.  Flotfam  is,  where  a  (hip  is  funk,  or  otherwifc  5  Rep.  106  *. 
perifhed,  and  the  goods  float  on  the  fea ;  jetfam  is, 
when  the  fliip  is  in  danger  of  being  funk,  and,  to 

lighten 
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lighten  the  ihip,  the  goods  are  call  into  the  fea,  and 
afterwards  the  fliip  perifhes ;  lagan  or  rather  ligan^  is, 
when  the  goods  are  fo  caft  into  the  fea,  and  after- 
vrards  the  (hip  perifhes,  and  fuch  goods  caft  are  fo 
heavy  that  thcy^fink  to  the  bottom,  and  the  mariners, 
to  the  intent  to  have  them  again,  tie  to  them  a  buoy, 
or  cork,  or  fuch  other  thing  that  will  not  fmk,  fo 
that  they  may  find  them  again,  et  dicitur  ligan  a 
Hgando :  and  none  of  thefe  goods,  which  are  called 
jetfamy  ftotfamy  or  ligatij  are  called  wreck,  fo  long  as 
they  remain  in  or  upon  the  fea;  but  if  any  of  them 
by  the  fea  be  put  upon  the  land,  then  they  (hall  be 
deemed  wreck.  So^  flotfamy  jetfamy  or  ligarij  being 
caft  on  the  land,  pals  by  the  grant  of  wreck :  and, 
where  it  is  provided  by  the  ftatute  of  1 5  Rich.  2.  c.  3. 
that  the  Court  of  Admiralty  fhall  not  have  cognizance 
or  jurifdidion  of  wreck  of  the  fea ;  yet  it  fhall  have 
conufance  and  jurifdidion  of  Jlotfamy  jet/am^  and 
H^an :  for  wreck  of  fea  is,  when  goods  are  by  the 
fea  caft  on  the  land,  and  fo  infra  comitatumj  whereof 
the  common  law  takes  conufance ;  but  the  other  three 
are  all  on  the  fea,  and  therefore  of  them  the  Admiral 
has  jurifdidion. 

2  Inft.  167.         S  ^4*  ^f  ^  ^'P  ^*  purfued  by  the  enemy,  and  the 

mariners  come  afhore^  and  leave  the  fhip  empty,  and 
(he  comes  to  land  without  any  perfon  in  her;  yet  (he 
is  not  a  wreck,  but  (hall  be  reftored  to  the  owners. 


c  Mod.  R.  S  1 5.  If  a  man,  either  by  grant  or  prefcription, 

'^^'  has  right  to  a  wreck  thrown  upon  another  man's  land» 

of 
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of  neceflary  confequence  he  has  a  right  to  a  way  over 
the  fame  land  to  take  it. 

Secondly,  the  very  poffeffion  of  the  wreck  is  in 
him,  that  has  fuch  right  before  any  feizure. 

ft 

Originally,  all  wrecks  were  in  the  crown,  and  the 
king  has  a  right  to  way  over  any  man's  ground  for  his 
wreck ;  and  the  fame  privilege  goes  to  the  grantee 
thereof. 

§  16.  The  ftatuteof  Wejlmnfier  enadsthat,  where  «  Inft.  166. 
the  (hip  or  goods  are  deemed  a  wreck,  they  ihall  be- 
long to  the  king,  and  be  feized  by  the  flieriflfs,  co- 
roners, or  bailiffs,  and  Ihall  be  delivered  to  them  of 
the  town  j  who  fhall  anfwer  before  the  juftices,  of  the 
wreck  belonging  to  the  king.  And,  where  wreck 
belongeth  to  another  than  the  king,  he  Ihall  have  it 
in  like  manner* 

$  17.  An  eftray  is  a  beaft,  that  is  not  wild,  found  Eftray. 
within  a  lordfhip,  and  not  owned  by  any  man;  in 
which  cafe,  if  it  be  proclaimed  according  to  law,  at 
the  two  next  market  towns,  on  two  market  days,  and 
is  not  claimed  by  the  owner,  within  a  year  and  a  day^ 
it  belongs  to  the  lord  of  the  manor,  if  entitled  to  this 
fpecies  of  franchife.  ^ 

§  1 8.  If  the  beaft  llrays  into  another  manor  within  Cro.Eliz.716. 
the  year,  after  it  has  been  an  eftray,  the  firft  lord  can- 
Hot  retake  it :  for,  until  the  year  and  day  be  paft,  and 
proclamations  made,  he  has  not  acquired  a  property 

in 
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« 

in  it :  and,  therefore,  the  pofleffi9n  of  the  fecond  lord 
is  good  againfl  liini. 

1  l^oll.  Ab.  §  ig.  If  the  beaft  be  not  regularly  proclaimed,  the 

o\mer  may  take  him  at  any  time ;  and,  where  a  beaft 
is  proclaimed,  as  the  law  dire&s,  if  the  owner  claims  it 
within  the  year  and  day,  he  ihall  have  it  again,  but 
muft  pay  the  lord  for  its  keep. 

5  Rep.  108  i.       §  20.  If  the  goods  of  an  infant^  feme  covert,  or" 

perfon  in  prifon  or  beyond  fea,  eftray,  and  are  pro- 
claimed according  to  law,  if  none  claim  them  within 
a  year  and  a  day,  they  fhall  be  all  bound. 

I  RdL  Ab.  $  2 1  •  It  (hould  be  obferved,  that,  if  any  animal  be- 

QQO 

longing  to  the  king  ftrays  into  the  manor  of  a  fubjed, 
it  will  not  be  liable  to  forfeiture  :  for  the  grant  of  the 
king  cannot  be  fuppofed  to  intend  farther,  than  his 
prerogative^  which  is  to  take  the  cattle  of  conunon 
perfons. 

Crojatc.  148.  §  22.  A  beaft  eftray  is  not  to  be  ufed  in  any  man- 
ner, except  in  cafe  of  neceflity,  as  td  milk  a  cow,  but 
not  to  ride  a  horfe. 

Tfcafure-  S  ^3*  Treafurc-trove  is^  where  any  money  is  found 

*T  a  hid  in  the  earth,  but  not  lying  upon  the  ground,  and 

3  Inft.  58.       no  man  knows  to  whom  it  belongs ;  in  which  cafe,  it 

becomes  the  property  of  the  king,  or  of  the  lord  of 
the  manor  having  the  franchife.  But,  if  the  owner 
may  any  ways  be  known,  it  belongs  to  him. 

§  24.  As 
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S  24.  As  to  the  place  where  the  finding  is,  it  feems   3  ^^^'  i3>* 
not  material,  whether  it  be  hidden  in  the  ground  or 
in  the  roof  or  walls,  or  other  part  of  a  caftle,  houTe, 
building,  ruins,  or  eOewhere,  fo  as  the  owner  is  un« 
known* 

§  25.  Nothing  is  faid  to  be  treafure-trove,  but  gold   Idem, 
and  filver :  and  it  is  the  duty  of  every  perfon,  who 
finds  any  treafure  in  the  earth,  to  make  it  known  to 
the  coroners  of  the  county.    For  the  concealing  of  « Hawk, 
treafure-trove    may  be  puniflied  by  fine  and  impri- 
fonment. 

§  26.  Royal  fi(h  confift  of  whale  and  fturgeon,  to  Royal  Fiih. 
which  the  king,  or  thofe  who  have  a  royal  fi^nchife,  Plowd.  315. 
are  entitled,  when  either  thrown  on  the  Ihore,  or  caught 
near  the  coaft.  This  right  is  claimed  and  allowed  by 
the  ftatute  de  prerogativd  regh  :  and  Plowden  obferves, 
that  this  was  not  a  new  law,  but  a  declaration  of  the 
common  law,  as  it  flood  before  that  flatute. 

5  27.  Goods  of  perfons,  who  fly  for  felonies,  are   Forfciturfi. 
forfeited  to  thofe  lords  of  manors,  who  have  royal   ^  ^*P' '  *°  '* 
franchifes,  when  the  flight  is  found  upon  record. 

5  28.  Thefe  are  ufually  called  goods  of  perfons  put  idem. 
in  exigent,  bona  et  catalla  in  exigendo  pofitorum :  for, 
where  a  perfon  is  appealed  or  indided  of  felony,  and 
withdraws  or  abfents  himfelf  for  fo  long  a  time,  that 
an  exigent  is  awarded  againfl  him,  he  forfeits  all  the 
goods  and  chattels  which  he  had  at  the  time  of  the 

exigent 
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exigent  awarded ;  although  he  fhould  render  famifelf 
on  the  exigent,  and  be  found  not  guihy. 

D«odancli.  S  ^9»  Wh^re  a  perfon  comes  to  a  violent  death  by 

5  Rep.  1 10  b.  mifchance,  the  animal  or  thing,  which  was  the  caoft 

of  his  death,  becomes  forfeited,  and  is  called  a  deodand; 
as,  if  given  to  God  to  appeafe  his  wrath  :  and  the  for- 
feiture accrues  to  the  king,  or  to  the  lord  of  the  manor, 
having  this  franchife,  from  the  king ;  and  it  ought  to 
be  fold,  and  the  money  given  to  the  poor. 

S  30.  If  the  perfon  wounded  does  not  die  within  a 

year  and  a  day,  after  receiving  the  wound,  nothing 

Hawk.  P.  C.     fhall  be  forfeited ;  for  the  law  does  not  look  on  fuch 

Ch.  67.  f.  7.    ^  wound  as  the  caufe  of  the  perfon^s  death.    But,  if 

the  perfon  dies  within  that  time,  the  forfeiture  ihall 
have  relation  to  the  time  when  the  wound  was  given  ; 
and  cannot,  be  faved  by  any  alienation,  or  other  a£^ 
whatever,  in  the  meantime. 

Idem^  f.  8.  S  3 '  •  Nothing  can  be  forfeited  as  a  deodand,  nor 

be  feifed  as  fuch,  till  found  by  the  coroner's  inqueft  to 
have  caufed  the  death  of  a  perfon.  But,  after  fuch 
inquifition,  the  fheriff  is  anfwerable  for  the  value  of  tt^ 
and  may  levy  the  fame  on  the  town  where  it  fell  j  and, 
therefore,  the  inqueft  ought  to  find  the  value  of  it. 

Fftinand  §  .32«  Another  right,  frequently  annexed  to  a  ma-* 

*^  ^  '         nor,  is  that  of  holding  a  fair  or  market  j  which  is 

2  Inft.  220.     derived  from  the  royal  prerogative :  for  no  perfon  can 

claim  a  fair  or  market,  except  it  be  by  grant  from 

the 
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the  king,  or  by  prefcription,  which  fuppofes  fuch  a 
grant. 

S  33.  If,  therefore,  any  private  perfon  fets  up  a  fair  Id. 

or  market,  without  the  king's  authority,  a  quo  war-  ^"  ^*  b  u n-  " 

ranto  lies  againft  him,  and  the  perfons  who  frequent  R- 1^12. 
fuch  fair,  may  be  punifhed  by  fine  to  the  king. 

§  34.  If  the  king  grants  a  patent,  for  holding  a  fair  3  Lev.  222. 
or  market,  without  a  writ  oi  ad  quod  damnum  executed 
and  returned,  the  fame  may  be  repealed  hy  fcire  facias. 
For,  though  fuch  fairs  and  markets  are  a  benefit  to  the 
public,  yet  too  great  a  number  of  them  may  become 
a  nuifance,  as  well  as  a  detriment,  to  thofe  who  have 
more  antient  grants. 

S  35.  If  a  writ  oi  quod  damnum  is  deceitfully  or  im- 
properly executed,  it  is  void :  as,  where  J.  SL,  intend-  J^«  t.  But- 
ing  to  get  a^patent  for  a  market  every  Tuefday  at  ChaU  34^. 
ham^  took  out  a  writ  of  quod  damnum^  which  was 
executed  on  the  fame  day  on  which  it  was  tefted,  with- 
out  nQtice  to  the  mayor  of  Rochejier  j  it  was  held  void, 
and  repealed  by  writ  oifcire  facias. 

« 

5  3^*  If  the  king  grants  imto  one  a  fair  or  market,  2  Inft.  210. 
he  fhall  have,  without  any  words  to  that  purpofe,  ^  ^  **  ^*  ^  ^* 
court  of  record,  called  a  court  of  pie-powders^  as  inci- 
dent   thereunto;    for  that  is  for  advancement  and 
expedition  of  juftice,  and  for  the  fupporting  and  main*- 
teasuice  of  th^  bk  or  market. 

S  37*  Owners 
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4lnft.  c.6i.        5  Z7*  Owners  and  governors  of  fairs  are  to  take 

care,  that  every  thing  be  fold  according  to  juft  weight 
and  meafure ;  and,  for  that,  and  other  purpofes,  they 
may  appoint  a  clerk  of  the  fair  or  market,  who  is  to 
mark  and  allow  all  fuch  weights ;  and  for  his  duty 
therein,  can  only  take  his  reafonable  and  juft  fees. 


2  Inft.  219. 


Heddr  y. 

Wheelhoufe, 

Cro.iiiiz.558. 


§  38.  A  right  of  taking  toll  is  ufually  annexed  to 
a  hir  or  market,  though,  in  many  inflances,  no  toll 
is  due }  in  which  cafe,  it  is  called  a  free  fair  or  market : 
for  toll  is  not  incident  to  a  fair  or  market,  and  can 
only  exift  by  fpecial  grant  from  the  king,  or  by  pre-' 
fcription }  and,  if  the  toll  be  unreafonable,  the  grant 
will  be  void. 


2  Inft.  219. 


Dixoa  ▼• 
Robinfon^ 
3  Mod.  107. 


§  39.  By  the  ftatute  of  Wejhninjier^  \  Ch.  i.,  it  is 
cnafted,  that,  where  perfons  take  outrageous  toll, 
contrary  to  the  common  cuftom  of  the  realm,  in 
market  towns,  if  they  do  fo  in  the  king's  town,  the 
king  ihall  feize  the  franchife  into  his  own  hands.  And, 
if  it  be  in  another's  town,  and  the  fame  be  done  by  the 
lord  of  the  town,  the  king  fliall  do  in  like  manner. 

S  40.  Where  the  king  grants  a  fair  generally,  the 
grantee  may  keep  it  where  he  pleafes,  or  rather,  where 
he  can  moft  conveniently.  And  if  granted  to  be  held 
in  a  town,  he  may  keep  it  in  any  place  in  the  town. 


Curwen  T.  §  41.  Queen  Elizabeth^  by  her  charter,  granted  to 

aEaft  K  88  ^^^'^  Curwen^  lord  of  the  vill  and  manor  of  Working- 
ton^ that  he  and  his  heirs  might  hold  within  the  faid 
vih  a  market  every  Wednefday  for  evert    By  another 

charter 
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charter  of  the  2  Jac.  2,^  after  reciting  the  former  chir* 
ter,  and  that  the  market  thereby  granted  had  not,  for 
many  years,  been  ufed,  the  king  proceeds  to  grants 
ratify,  and  confirm  the  fame  to  Henry  Curwen^EJb]^ 
and  his  heirs,  in  the  fame  words,  and  in  as  ample  a 
manner  as  before,  infra  vUlam^  de  Workir^an.  The 
queftion  was,  whether  the  lord  of  the  manor  had  a 
right  to  remove  the  mai'ket-place  from  one  fituation 
to  another  within  the  precinds  of  the  vill  of  Worim 
ingion. 

Lord  Elknboraugb."^^  If  die  lord  have  a  grant  of 
^  a  market  within  a  certsun  place,  though  he  have  at 
one  time  appointed  it  in  one  fituation,  he  may  cer* 
tainly  remove  it  afterwards  to  another  fituation, 
*<  within  the  place  named  in  his  grant.  This  was  long  Ante; 
^  ago  fettled  in  Dixon  v.  Robin/on^  and,  in  modem 
*^  times,  has  been  afled  upon,  in  the  cafe  of  Man* 
cbe/ier  market.  There  is  nothing  in  reafon  to  pre* 
vent  the  lord  from  changing  the  place,  within  the 
precind  of  his  grant,  taking  care,  at  the  fame  time, 
^  to  accommodate  the  public.  Neither  is  there  any 
*^  authority  which  fays,  that,  having  once  fixed  it»  . 
^  he  is  compellable  ever  after  to  keep  it  in  the  fame 
*^  place.  In  many  inflances  there  may  be  great  public 
convenience  in  the  owner  havhg  liberty  to  remove 
it }  for  the  buildings  in  a  growing  town  may  take  a 
•*  different  direftion,  away  from  the  old  market-place* 
**  If  the  lord,  in  the  exercife  of  his  right,  be  guilty  of 
«^  any  abufe  of  the  franchife,  there  may  be  a  remedy 
^*  of  another  nature.  The  right  of  removal,  however, 
^  is  incident  to  his  grant,  if  he  b«  not  tied  down  to  a 
VoLt  m*  U  ^  particular 
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*•  particular  fpot  by  the  terms  of  it.  Till  it  be  re- 
moved, the  public  have  a  right  to  go  to  the  place 
appointed,  vithout  being  deemed  trefpaflers :  but 
^^  after  the  lord  has  removed  it,  of  which  public  no* 
^^  tice  was  given  in  this  cafe,  the  public  have  no  longer 
*^  a  right  to  go  there  upon  his  foil.  If  a  private  injury 
^^  has  been  fuflained  by  any  individual,  wha  has  been 
^^  deceived  by  the  lord  having  holden  out  to  him  a 
**  particular  fite  for  the  market-place,  in  order  to 
*'  induce  him  to  purchafe,  or  build  there,  for  the 
^*  convenience  of  it,  that  may  be  the  fubjed  of  an 
adion,  to  recover  damages  for  the  particular  injury 
fuflained  by  that  individual ;  but  does  not  preclude 
the  lord*s  general  right  to  remove  the  market.'* 


u 


«i 


€i 
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4  loft.  c.  73< 


S  4a.  Another  franchife,  annexed  to  real  property, 
is  that  of  having  a  foreft,  chafe,  park,  or  warren,  with 
a  right  of  killing  all  forts  of  game  therein. 


Upon  the  eftablifhment  of  the  Normans  in  England^ 
aCoinm.415.   it  became  a  principle  of  law,  that  the  right  of  purfuing 

and  taking  all  beads  of  chafe  or  venary,  and  fuch 
.    other  animals  as  were  accounted  game,  belonged  to 
the  king,  or  to  thofe  pcrfons  only,  who  were  autho- 
rized by  him. 


Lib. 2. c. 34.        S  43*  Thus,  Bracfon  fay:  "  Hahet  etiam  {Rex)  de 
^  '•  jure  gentium  in  manu/udj  qua  dejure  naturali  deberent 

ejfe  communia;  Jicut  feras    beftiasy   et  aves  non  do* 

me/iicasJ 


f» 
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%  44*  In  confequence  of  this  rights  the  firfl;  kings 
of  the  Norman  line  not  only  referved  to  themfelves  the 
fole  and  exclufive  property  of  the  antient  forefts,  but 
alfo  created  others  of  greater  extent,  particularly  the 
New  Foreft  in  Hampjhire  ;  and  placed  them  under  the  «  Inft.  loo. 
jurifdi£tion  of  particular  courts>  and  eftablifhed  a  variety 
of  officers,  for  the  purpofe  of  preferving  the  game  in 
thofe  forefts. 

§  45.  Manwood  has  defined  a  foreft  to  be  **  a  cer»  Trrat.  of  the 
**  tarn  temtory  or  circuit  of  woody  grounds  and  Ed.  1717. 
paftures,  known  in  its  bounds  and  privileges,  for 
the  peaceable  being  and  abiding  of  wild  beafts  and 
"  fowls  of  foreft,  chafe,  and  warren,  to  be  under 
"  the  king's  proteftion,  for  his  princely  delight,  re- 
*^  pleniflied  with  beafts  of  venary  and  chafe,  and  great 
*  coverts  of  vert,  for  fuccour  of  the  faid  beafts :  for  pre- 
"  fervation  whereof,  there  are  particular  laws,  privi- 
"  leges,  and  offices,  belonging  thereunto." 

§  46.  ManwGod  fays,  that  vert  and  venifon  are  the  345,  3^0, 
two  great  ornaments  of  a  foreft.  The  word  vert  is  "*""'.  ^  * 
derived  ^  viriditate^  greennefs ;  and  comprel^ends  all 
trees  and  underwood,  growing  in  a  foreft,  and  bear- 
ing green  leaves,  which  may  cover  or  feed  the  deer. 
The  word  venifon  comprifes  every  beaft  of  the  foreft  or 
chafe,  which  is  taken  by  hunting :  and  all  the  pleas 
of  the  foreft  are,  vel  de  viridi^  vel  de  venatione. 

5  47.  It  is  well  Ipiown,  that  the  laws,  which  were 
made  for  the  prefervation  of  the  game  in  the  king's 
forefts  were  fo  cruel,  that  die  repeal  of  them  was  molt 

U  a  anzioufly 


»S5^ 
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tnzioufly  required :  and  that  the  cbarta  de  fore/Id ^  hf 
Hirhich  their  vigour  was  mitigated,  gave  as  much  (atiC- 
&£tion  to  the  people,  as  even  Tnagna  cbarta. 

5  4^*  Several  of  thefe  forefls  were,  in  courfe  of 
time,  granted  by  the  crown  to  great  lords,  as  a  reward 
for  their  fenrices ;  by  which  means,  they  acquired  the 
royal  franchife  of  a  foreft.  And  Manwood  lays  that, 
where  the  king,  being  feifed  of  a  foreft,  granted  it  by 
letters  patent  to  a  fubjed,  by  the  name  of  a  foreft^ 
habendum  cum  omnibus  incidentibtUy  appendiciit^  et  per'* 
tinentiis^  the  grantee  took  it  as  a  foreft ;  and  all  the 
officers  who  belonged  to  the  foreft  remained  as  they 
%ere  before,  excepting  only  a  chief  juftice  in  eyre« 

§  49.  The  fame  author  alfo  fays,  it  appears  from 
4 1  aft.  314.      the  records  of  the  court  of  the  Dutchy  oi  Lancajlerj 

that,  in  the  reigns  of  Edw.  2.  and  Edw.  3.,  the  Earl 

of  Lancq/ier  had  a  foreft  in  the  counties  of  Tork  and 

I  loft.  %ii  a.  LancafttTy  and  executed  the  foreft  laws  there,  as  largely 

as  ever  any  king  did  before. 

"iifgg^  S  S^*  ^^^^  ^^^^  ^^7^'  ^^^  beafts.  of  foreft  are  pro- 

perly hart,  hind,  buck,  hare,  boar,  and  wolf,  bitt 
legally  all  wild  beafts  of  venary  ;  and  that  it  was  re- 
folved  by  the  king's  counfel,  that  capreoli^  (that  is) 
roes  J  non  funt  b^ia  de  fore/Id^  eo  quod  fugant  alias 
feras. 

A  Fre^  S  5'*  -^  ^^^  ^^^  ^  ^  ^S^^  ^^  bunting  and  killing 

^^^^-  game  over  a  certain  diftri£l,  derived  from  a  royal  grant, 

or 
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or  from  immemorial  ufage,  which  fuppofes  a  royal 
grant* 

$  51.  Lord  Coke  fays,  that  beads  of  chafe  are  pro«*  1  l&ft.  433^ 
perly  buck^  doe,  hart^  hind,  roe»  fox,  martin^  hare, 
boar,  and  wolf;   but,    legally,   all  wild  beafts    gf 
venary. 

S  53*  I^  ^  probable,  that  a  chafe  was  never  granted 
over  any  grounds  but  thofe,  whereof  the  grantee  was 
himfelf  feifed ;  and  moft  of  the  antient  grants  of  free 
chafe  and  warren,  (of  which,  an  infinite  number  are 
mentioned  by  Dugdale  in  his  Baronage),  are  confined 
to  the  demefne  lands  of  the  grantee.  But  Sir  William 
JSlackJione  ohkrvesy  that  there  are  manyinftances  of  9Coiiim.|9. 
keen  fportfinen,  in  antient  times,  who  have  fold  their 
eftates,  relenring  their  right  of  chafe  to  tbemfelyes; 
by  which  means  it  comes  to  pafs,  that  a  man  and  his 
heirs  have  fometimes  a  right  of  chafe  over  another's 
ground. 

§  54«  Where  the  king  granted  a  forefl:,  or  any  J>art  Manw.  159. 
of  a  foreft,  to  a  fubjeA,  by  the  name  of  a  foreft,  but  ^^^'  ''** 
without  the  words  enabling  him  to  bold  courts,  the 
grantee  held  it  only  as  a  chafe* 

$  55.  The  diffierence,  therefore,  between  a  chafe  Maaw.49. 
and  a  foreft,  is,  that  a  chafe  has  no  laws  peculiar  to 
it ;  and,  therefore,  all  offenders  in  chafes  are  punifh* 
9ble  by  the  common  law,  and  not  by  the  laws  of  tbi^ 
foreft. 
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Cafe  of  §  j;6.  It  was  rcfolved  by  all  the  judges  in  5  Jac.f 

12  Rep.  22.      that  in  the  cafe  of  a  free  chafe,  he  who  hath  any  free- 
4  Inft,  298.      y^qX^  within  them,  may  cut  his  timber  and  wood  grow- 

ing  upon  it,  without  the  view  or  licence  of  any.  But, 
if  he  cut  fo  much,  that  there  is  not  fufficient  for  covert, 
and  to  maintain  the  game  of  the  king,  he  fliall  be 
puniihed  at  the  fuit  of  the  king.  And  fo,  if  a  com- 
mon perfon  hath  a  chafe  in  another's  foil,  the  owner 
of  the  foil  cannot  deftroy  all  the  covert,  but  ought  to  leave 
fufficient  covert  aiid  broufe  wood  as  hath  been  accuC- 
tomed. 

A  Park.  §  57.  A  park  is  an  inclofed  chafe,  extending  only 

over  a  perfon'a  own  grounds,  and  is  privileged  for 
beafts  of  venary  and  other  wild  beads  of  the  foreft  and 
chafe,  tarn  ftlvejlres  qtiam  campejir^s. 

%  58.  No  perfon  can  ere£t  a  park  without  a  licence 
from  the  king  ;  ^d  to  a  park  three  things  are  required. 
Firft,  a  grant  or  licence  from  the  king  :  fecondly,  in- 
clofures  by  pale,  wall,  or  hedge :  thirdly,  beafts  of  a 
park,  fuch  as  buck,  doe,  &fr.  And,  where  all  the 
deer  are  deftroyed,  it  fhall  ^6  more  be  accounted  a 

Cro.  Car.  60.   V^^  •  ^^^  ^  P^^  confifts  of  vert,*  venifon,  and  inclo- 

fure ;  and,  if  it  is  determined  in  any  of  them^  it  is  a 
total  difparking. 

224.  ^  59.,  Manwood  fays  that,  in  many  forefts,  there 

are  parks  which  the  owners  claim,  either  by  grant 
from  the  king,  or  by  prefcription.  And,  if  a  fubjeft 
is  owner  of  a  foreft,  he  may  give  licence  to  another  to 
make  and  inclofe  a  park  within  the  meers  of  his  foreft  ; 
and  to  hold  the  fame  fo  jnclofed  with  all  fuch  venifon 

as 
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as  the  grantee  fliall  put  in,  to  him  and  his  heirs.  And 
this  was  adjudged  a  good  licence  in  a  claim  made  in 
eyre :  but,  if  fuch  park  is  fo  flightly  inclofed  and 
fenced,  that  the  wild  beafls  of  the  foreft  do  enter,  the 
lord  of  the  fored  may,  in  fuch  cafe,  enter  and  hunt 
there,  at  his  pleafure.  ^ 

§  6o.  Parks,  as  well  as  chafes,  are  fubjed  to  the  \l9h.%i^ 
common  law,  and  are  not  to  be  governed  by  the  foreft 
laws« 

§  6 1.  A  warren  is  extremely  fimilar'to  a  cf^afe,   a  Free 
and  Js  ufually  united  with  4 ;  being  a  place  privileged   ySf'"^^"'  ^ 
for  the  keeping  of  beads  and  fowls  of  warren. 

§  62.  Beafts  and  fowls  of  warren,  are  thofe  which  Manw.  363. 
may  be  taken  with  long-winged  hawks ;  namely,  hares»   '  ^^'  ^il^* 
rabbits,  roes,  pheafants,  partridges,  quails,  rails,  wood* 
cocks,  mallards,  and  herons. 

§  63.  A  perfon  cannpt  have  a  warren,  unlrfs^  by  Bra.  AbV.  1 

grant  of  the  king  or  by  prefcription ;  but  fuch  a  right  ^p*"\^^*  '• 

may  extend  over  another's  land:  and  Brailon  men-  8 12. Dyer 30. 

tions  a  cafe,  from  which  it  appears,  that  the  king  ?*Salk.  6^7. 

'  might  grant  a  right  of  free  warren  over  another's  lands.  ^^^'  S^  *• 
No  man,  however,  can  make  a  warren  without  thp 
confent  of  the  crown :  for  he  cannot  j^ppropriate  thofe 

animals,  which  zrt  fera  natura  and  innullius  bonis  ^  iiT^ep.  87^. 

to  himfelf,  and  to  reftrain  them  of  their  natural  liberty,  *       '  ^^* 
y^ithout  the.  king's  licence. 

U4  S64.Whefe 
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$  64*  Where  a  perfon  elaims  warren  hj  charter  in 
til  his  demefhe  lands,  he  traimdt  extend  this  to  the 
lands  of  the  freeholders :  for,  tvhere  a  perfcm  cltums 
warren  by  charter,  he  is  confined  to  the  words  cS  the 
charter;  otherwife,  where  he  claims  the  warren  by 
prefcription  and  immemorial  ufage.  And,  in  a  cafe, 
which  arofe  in  9  Cba.  i.,  Rolle  faid,  that  a  prefcription 
to  have  a  free  warren  in  a  petfon's  own  manor  was 
good,  as  well  in  die  lands  of  the  freeholders  as  in  the 
lord's  demefnes.  For,  being  by  prefcription,  it  would 
be  intended,  that  this  liberty  was  before  the  creation 
of  the  freeholders,  whofe  eftates  were  extracted  out  of 
die  demeihes  of  the  manor,  after  the  begibiung  of  th& 
prefcripdon. 


§  85.  It  appeals  from  t)ugddWs  'Baronage^  fhat  aU 
tisdft  all  ihofe,  tvho  had  writs  of  fummons  to  parlut^r 
inent  in  andent  dmes,  obtained  grants  from  thff  kmg 
of  free  warren  in  their  demefne  lands^ 


^IirfLjrS. 


5  66.  Lord  Coke  fays,  that  a  ifian  may  have  a  iree 
chafe,  sts  belonging  to  his  manor,  in  his  own  woods, 
as  Well  as  a  tfrarreh  or  park  in  his  o^  grounds :  for 
the  chafe,  warren,  and  park,  are  collateral  inheritances^ 
and  not  ifTuing  out  o^  the  foil,  as  comtnon  does*  And, 
therefore,  if  a  man  hath  a  diafe  in  other  inen^s 
pounds,  wd  after  purchafe  the  grounds,  the  chafe 
Temainedi* 


Harriibn^t 
Calc^ 

W.Joiici,38o. 


S  ^7.  A  perfon  may  haife  a  twuten  by  prcfcripridia 
in  a  foreft  j  but,  in  fuch  cafe,  there  mufl  be  an  al-f 
lowancf  pf  it  in  eyre,  and  then  a  grant  is  fuppofed* 

Thus, 


Hiitt,  ^here  Sir  R.  Harrifon  claimed  a  warren  m 
Wihdffir  foreft)  at  the  jufticei^feat ;  but,  it  not  being 
allowed  in  eyre,  he  was  fined  ten  fliiUings,  and  the 
#ttMb  Was  ordered  to  be  deftroyed. 

5  68.  A  free  fifiiery,  or  exclufive  right  of  fifliing  in  A  Fiee 
a  public  river,  is  a  royal  franchife ;  which  is  now  fre* 
quetitly  yefted  in  priyate  perfons,  either  by  a  grant  from 
the  crown,  or  by  prefcription. 

%  69.  This  right  was,  probably,  firft  daimed  by  the 
crown,  upon  the  eftabliihment  of  the  Normans y  and 
Was  deemed  an  ufurpation  by  the  people :  for,  by 
kmg  John's  magna  charta,  it  is  ena&ed  that,  where  the 
banks  of  rivers  had  been  firfl  defended  in  his  time, 
they  fhould  be  laid  open.  And,  in  the  charter  of 
JI^.  3.  c,  t6.,  it  is  enafted,  that  «^  no  banks  ihaO  ht  ^'^^^ 
*^  defended  from  henceforth,  but  fuch  as  were  in  de- 
•*  fence  in  the  time  of  king  fi^nrj  our  grandfither, 
^*  by  the  fame  places  and  the  fame  bounds,  as  they 
•*  were  wont  to  be  in  his  time.'*  And,  although  it 
is  iaid  in  the  ^  Mirrwr^  that  this  ftatute  is  out  dS 
nfe,  ^et  Sir  Wiltiam  Blackftom  obfertes,  that,  in  con-  <  Coaua.  5^; 
fequence  of  this  ftatote,  a  franchife  of  free  fifliery  ought 
now  to  be  at  le^  as  old  ^  the  reign  of  Brn.  ^. 

"^  70.  A  tight  of  friee^fhery  does  not  imply  any 
^ofiefty  in  Ae  f(»l }  iQ  which  refpe^t  it  dialers  fimn  a 
ttvtml  fiihery :  and,  frmn  its  being  an  "exdufiv^right, 
l^^lc^s  Aatthe  owner  of  a  free  fifliery  has  a  pro* 
Mrty  in  the  *fifli>  liefbic  i3xey  are  caught* 

5  71,  Mr. 


t^9 
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37//^  XXVIL     Franchifes.     S  7^  73- 

.    S  7 1 .  Mr.  Hargrave  in  his  notes  on  the  F/ry?  7;^/- 
/2//^  has  obferved,  that  both  parts  of  this  deifcriptioii 
of  a  fr^  fiihery  feem  difputable,  and  fays,  that  though 
for  the  fake  of  diftindion  it  might  be  more  convenient 
to  appropriate  free  fiihery  to  the  franchife  of  fUhing 
in  public  rivers,  by  derivation  from  the  crown ;  and 
though  in  other  countries  it  may  be  fo  confidered,  yet 
from  the  language  of  our  books  it  feems  as  if  our 
law  pradice  had  extended  this  kind  of  fiihery  to  all 
flreams,  whether  private  or  public ;  neither  the  re- 
gifter '  nor  other  books  profeiCng  any  difcrimination. 
That  in  one  cafe  the  court  held  frefe  fiihery  to  import 
an  exclufive  right,  equally  with  feveral  pifcary,  chiefly 
relying  on  the  writs  in  The  Regiiler  95  b.     But  this 
was  only  the  opinion  of  vxp  judges  againil  one,  who 
ilrenuouily  infiiled  that  the  word  libera^  ex  vi  termini^ 
implied  common,  and  that  many  judgments  and  pre- 
cedents were  founded  on  Lord  Cokeys  fo  conftruing  it. 
That  the  diifenting  judge  was  not  wholly  unwarranted 
in  the  latter  part  of  his  aiTertion  appears  from  two  de<* 
terminations,  a  little  befbre  the  cafe  in  queltion.     To 
thefe  may  be  added  the  three  cafe^  cited  by  Lord  Coke 
as  of  his  own  time,  and  there  are  paflages  in  other 
books  which  favour  his  diftindion. 


Of  the  Title 
to  Franchifes. 

1  Infi.  114  4r. 


S  72.  With  refpeft  to  the  manner,  in  which  a  title 
maybe  made  to  iranchifes,  it  is  laid  down  by  Lord 
Cokey  that,  ^^  as  tor  fuch  franchifes  and  liberties  as 
*^  cannot  be  feifed  as  forfeited,  before  the  caufe  of 

* 

<^  forfeiture  appear  of  record,  no  man  can  make  a 
**  .titleby  pref^nption ;  becaufe  ^at-prefpiption  being 
f*  but  an  ufage  in  fais^  it   cannot  extend  to  fucE 

"  things 
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^  things  as  cannot  be  feifed  nor  had,  ivithout  matter 
**  of  record :  as,  to  the  goods  and  chattels  of 
**  traitors,  felons,  felons  of  themfelves,  fugitives,  of 
^'  thofe  that  be  put  in  exigent,  deodands,  conufance 
^^  of  pleas,  to  make  a  corporation,  to  hate '  a  fane- 
**  tuary,  to  make  a  coroner,  faff,  to  make  confer* 
*'  vators  of  the  peace,  &f^. 

"  But,  to  treafure-trove,  waifes,  eftraies,  wrecke 
^'  of  fea,  to  hold  pleas,  courts  of  leets,  hundreds, 
^'  &fr.  infange  thiefe,  outfange  thiefe,  to  have  a 
^^  parke,  warren,  royall  fifhes,  as  whales,  fturgions, 
^<  ^c.  fayres,  markets,  franke-foldage,  the  keeping  of 
f  <  a  gaole,  toUe,  a  corporation  by  prefcription,  and  the 
^*  like,  a  man  may  make  a  title  by  ufage,  and  pre^ 

• 

^*  fcription  onely,  without  any  matter  of  record." 
And,  in  his  report  of  the  cafe  of  the  Abbot  of  9  Rep.  27  i. 
Strata  Marcella^  he  fays  that  every  franchife,  liberty, 
or  privilege,  is  either  derived  from  a  charter,  and 
cannot  be  claimed  by  prefcription,  as  bma  et  catalla 
felonuniy  Isfc. ;  or  in  prefcription,  and  ufage  in  pais  ^  ^ 

without  the  help  of  any  charter }  as  waifs,  eftrays,  bfe. . 
Of  franchife^  which  are  derived  from  a  charter,  they 
are  either  before  time  of  memory  or  within  time  of 
.memory.  If  thpy  y^tx^  granted  before  time  of  me- 
mory, as  many  of  the  charters  to  abbots,  \^c.  are ;  they 
are  granted,  either  by  fpecial  words,  or  by  general, 
old,  obfcureT,'  ambiguous,  and  obfolete  words^  and  be 
fuch  grants  of  franchifes,  fpecial  or  general,  certain 
orobfcure:  yet,  forafmuch  as  they  are  made  before 
time  of  memory,  and  fp  of  tbemfelye3  v^  not  apy 
record  pleadable,  they  ought  to  have  the  aid  and 

fupport 
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ibpport  of  fame  other  matter  of  record  within  time 
of  memory ;  is,  allowance  before  juftices  in  eyre,  or 
before  the  juftices  of  the  king's  bench,  which  is  more 
than  an  eyre,  either  in  cafe  before  the  juftices  of  the 
common  law,  or  before  the  barons  of  the  exchequer, 
or  by  force  of  a  confirmation,  by  a  charter  of  record, 
of  fome  king  within  time  of  memory ;  and  ihall  not 
be  allowed,  but  for  fuch  part  of  the  grant  which  has 
been  allowed  and  confirmed,  although  it  be  all  in  one 
and  the  £une  patesit.  But  ulage  only,  which  is  but 
snatter  of  ia&,  wiX  not  fupport  a  record,  before  time 
of  onemory,  in  foch  cafe.  And,  when  fuch  ancient 
grant  is  general,  obfoure,  or  ambiguous,  it  fhall  not 
tt9w  be  interpreted  as  a  charter  made  at  this  day,  but 
tt  die  kiw  was  taken  at  the  time  when  it  was  made, 
and  actording  ^  the  ancient  allowance  or  record. 
But,  if  llie  diarters  were  granted  within  time  of  me- 
inoTf,  then  tiwy  are  pleadable  without  &ewing  any 
alowaixce  or  QDnfimiation. 

U.  %  73*  Of  franchifes,  vdiicfa  nay  be  pleaded  by 

^fcription,  as  wreck,  waif,  eftray,  ^c.  as  they  may 
\ft  originally  claimed  by  ufitge,  winch  is  a  matter  in 
fan;  fo  n&ge  may  iupport  them,  without  the  cud  of 
^fuiy  record,  eidier  cf  creiiiion,  aUowancCi  or  confirm 
nation, 

5  74*  Frfficiilfes  wiiich  «tie  entire,  fucha^  to  haw 
^oods  of  felcms,  ^outlaws,  V^.  ^  waift,  and  eftray^ 
Mountjoy  ▼.    ^sumot  be  divided :  and  thesiefove,  if  ibey  defoend  to 
Go4b?L  17.  t^  copafcenciB^  no  parthioa  <a&  4)e  made  of  dxem. 

5  75.  FhBchifos 
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§  75.  Franchifes  may  be  deftroyed  by  a  re-union  How  Fran- 
with  the  crown }  by  furrender  of  the  perfon  entitled  ^ft^^! 
to  them }  or  by  forfeiture  in  confequence  of  a  breach 
of  the  truft,  upon  which  they  were  granted- 

§  y6.  It  was  laid  down  ifi  die  cafe  of  the  Abbot  of  Rc-unionwith 
Strata  Marcella ;  that,  when  the  king  grants  any  pri-  '^'^* 

'  vileges,  liberties,  or  franchifes  in  his  own  hands,  as 
parcel  of  the  flowers  of  bis  crown,  fuch  as  btma  et 
catalla  fehnum^  ^c.  within  fuch  pofieffions,  there,  if 
they  come  again  to  the  king,  they  are  mei^ed  in  the 
crown ;  and  he  has  them  again,  jure  conmrn.    And, 
if  they  were  before  appendant,  the  appendancy  is  ex* 
tin& ;   and  die  king  becomes  feifed  of  them  jure 
corona'^    But,  when  franchifes  are  erefied  and  created 
by  the  king  de  novo  ;  there,  by  the  accef&on  of  them 
again,  they  are  not  merged :  as,  if  a  £ur,  market, 
park,  warren,  Idc.  are  appendant  to  manors,  or  in 
grofs ;  and  afterwards  they  come  back  to  the  king, 
they  remain  as  they  were  before,  in  effe^  not  merged 
in  the  crown:   for  they  were,  at  firft,  created  and 
newly  ereded  6y  the  king,  and  were  not  in  effi  before, 
and  time  and  ufage  has  made  them  af^>endant» 

§  yj.  Lord  Coke  fays,  if  ^.  be  feifed  of  a  manor,  t  Infi.  lai  i< 
whereunto  the  franchife  of  waif  and  eflray  and  fuch 
like  are  appendant,  and  the  king  purchafeth  the 
manor  with  the  appurtenances,  now  are  the  royal 
franchifes  re-united  to  the  crown,  and  not  appendant 
to  the  manor.  Bat,  if  he  grant  the  manor  in  as  largt 
and  ample  manner  as  A.  had,  &r.  it  is  laid,  that  the 

fmchifea 
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Forfeiture. 
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franchifes  fliall  be  appendant  (or  rather  appurtenant) 
to  the  manor. 

5  78.  Franchifes  may  be  deftroyed  by  a  furrender 
to  the  crown ;  and  there  are  feveral  inflances  of  cor- 
porations furrendering  their  charters* 

5  79.  Where  the  objefl  of  a  franchife  is  perverted^ 
and  there  is  either  a  mifufer,  or  an  abufer  of  it,  the 
franchife  is  forfeited  and  loft.  And  it  is  faid  by  Lord 
Chief  Juftice  Holt  in  a  modem  cafe,  that  all  franchifes 
are  granted,  on  condition  that  they  fliall  be  duly  exe- 
cuted, according  to  the  grant :  and,  if  the  grantee  of 
fuch  franchifes  negleft  to  perform  the  terms,  the 
patents  may  be  repealed  hy  fcire  facias. 


Bia  Ab.  Tit.       S  8q.  Non-ufer  is  alfo  a  caufe  of  forfeiture*    And 
"•  pl.  10.    xj^i^^Qxt  if  a  vill  be  incorporated  by  the  king  before 
time  of  memory,  and  the  franchife  never  was  ufed 
within  time  of  memory,  the  franchife  is  loft. 


%  Hawk. 

P.  C.€.  II. 
£5. 


Tottcrfall'i 
Cafe, 
W.  Jonesi 
283. 


§81.  The  franchife  of  holding  a  court  leet  will  be 
forfeited,  not  only  by  ads ,  of  grofs  injuftice,  but  alfo 
1^  bare  omiifions  and  negleds }  efpecially  if  often 
repeated,  and  without  excufe.    > 

§  82.  George  Totter/all  claimed,  at  the  juftice-feat 
of  the  foreft  of  Wind/or^  a  court  leet  within  his  manor 
of  Ftncham/iead.  The  Attorney  General  defired,  that 
it  might  be  inquired,  i  ft.  If  he  had  ufed  it.  ad.  If 
he  had  an  able,  fteward  to  difcharge  the  office ;  for  the 

want  of  .that  was  alfo  a  caufe  of  feifure.    3d,  if  he 

had 
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had  oflScers,  and  thofe  things,  which  are  for  the  execu- 
tion of  juftice,  as  conftables,  ale-tafters,  ^c.  and  pillory 
'  and  (locks,  and  cucking  ftool,  &fr.  4th,  If  he  punilhed 
bakers  more  than  three  times,  and  did  not  fet  them  in 
the  pillory.  All  thefe  were  caufes  of  feifure,  till  he 
paid  a  fine  for  the  abufe,  and  replevied  his  franchife. 
Mr.  Totterfall  himfelf,  being  called  and  aiked  concern- 
ing his  court  leet,  confefled  that  he  had  not  ufed  it  a 
great  while ;  nor  were  there  proper  officers  or  other 
things  for  the  execution  of  juftice :  but  he  faid,  it 
appeared  by  ancient  rolls,  that  there  had  been  a  leet 
there.  And,  being  afked  to  what  leet  his  tenants 
went,  he  faid  they  went  to  the  Sheriff's  tome,  and 
paid  head-filver  there.  Upon  which  Mr.  Attorney 
faid,  that  Mr.  Totterfall  could  have  no  leet :  for  all 
lects  were  drawn  out  of  the  Sheriff's  tome,  which  is 
the  leet  in  the  king's  hands ;  and  head-filver  is  cerium 
iate^  and  no  man  fhall  be  fubjed  to  two  leets ;  and, 
therefore,  there  could  be  no  allowance  of  the  leet,  * 
unlefs  the  king  fhould  be  put  out  of  that,  which  (for 
aught  he  knew)  he  had  ever  had.  So  judgment  was 
^ven  againit  him  for  the  leet, 

S  83  •  Upon  a  motion  for  an  information  in  the   Darellr. 
nature  oiF  a  quo  warranto^    againft  one  Bridge  for    j'bu^Lr 
holding  a  court  leet;  it  appeared  that  in  14  Jac*  i.   4^* 
the  crown  granted  to  R.  Meller  and  his  heirs  and 
afligns,  the  privilege  of  holding  courts  leet.     No 
mefiie  conveyance  appeared  till  1702,  when,  and  in 
1708,  171 9,  and  172 1,  there  were  conveyances  of  the 
manor,  with  all  courts  thereunto  belonging,  to  thofe 
under  whom  ihc  defendant  claimed.    In  the  deed  of 

conveyance 
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conveyance  to  him  in  1739,  courts  leet  weft  tn* 
preftly  conveyed.  In  1740  th«  defendaQt  hel4  % 
court  leec^  the  firft'  within  the  memc^  of  any  one 
living,  though  courts  baron  bad  been  freqtiently  h€^» 
It  was  argued  that  the  defendant  could  not  deduce 
any  title  under  the  original  grant,  or  if  he  cpuld^  t^ 
that  non-ufer  was  a  difclaimer,  and  a  forfeiture  of  fuch 
a  franchife.  On  the  other  fide  it  was  contended  that 
the  poffeffion  of  the  grant  together  with  the  land,  waf 
an  evidence  of  right,  and  that  it  would  be  of  very 
pernicious  confequence  to  grant  thefe  informationst 
whenever  a  lord  could  not  deduce  ^,  title  by  nieihii 
conveyances.  The  court  faid  that  as  there  ;yppeare4 
no  exercife  of  the  grant  till  1740,  there  was  ftrong 
fufpidon  of  fi>nie  defed  in  the  title ;  and  therefore  it 
muft  go  to  he  tiied  by  a  jury.  And  the  rule  for  an 
jbfoxmation  was  made  abfolute. 

Bro.  Ab.  Tit.       $  94*  Where  a  perfon  has  a  franchife  to  hold  9 
Ranchifc,       niarket  every  week,  on  the  Friiay^  and  he  holds  the 

fridaj  and  the  Monday 9  in  this  cafe  nothing  ihall  be 
forfeited,  but  that  which  he  hath  purpiifed.  Bift  h^, 
who  has  a  £ur  to  hold  two  days,  and  holds  it  three 
days,  forfeits  the  wlu^e.  So,  where  ^  man  has  a 
market,  to  bol4  the  Saturday ^  and  he  holds  it  anothe? 
day,  the  market  ihall  be  forfeited ;  ^fA  he  fl^al}  bf 
fined  for  the  mifufing. 

Idem.  pl.3s.        S  85-  ^  ^^^  ^ng  gnmyts  to  a  perfon  a  fair  for  on« 

day  in  the  year,  a^d  the  grantee  holds  a  fair  two  days^ 
and  claims  this  upon  procels  in  the  exchequer,  h9 

ihall  forfdt  his  franchife*    But,  if  he  claw*  on^  4ny 

H  by 
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by  the  patent,  and  another  by  prefcription,  which  i^ 
found  falfe  in  the  prefcription,  yet  he  fhall  not  forfeit 
his  patent. 

§  86.  If  a  man  has  feveral  franchifes,  and  the  one   Bro.  Ab.Tit. 
does  not  depend  upon  the  other ;  there,  if  he  nufufes        "    '^  ''^* 
any,  he  fliall  not  forfeit  all^  but  only  thofe  which  are 
mifufed.     But^  if  one  depends  upon  the  other,  there^  Finch,  38. 
if  he  mifufes  the  one^  all  (hall  be  feifed  and  forfeited 
to  the  king. 
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CHAP.  I. 
Of  the  Origin  and  Nature  of  Rents. 

§  SS'  -^^  "Ufhat  Time  payable. 
05.  H^hen  Rent  goes  to  the  Exe- 
cutor^ or  to  the  Heir, 
71.  Of  Dijhefe  for  Rent. 
73.  Condttton  (f  Re-entry. 
76.  Claufe  of  Entry, 

78.  Right  ofEniry  by  Way  of 
Ufe. 

79.  EjeSment. 

80.  Courts  of  Equity. 
82.  JSiom  of  Debt  and  Cove- 
nant, 


^  T.  Origin  ^  Rents, 
6.  Of  Rent  Service, 
8.  Of  a  Rent  Charge. 

12,  Of  a  Rent  Seek. 

13.  Other  Sorts  of  Rents. 
17.  Out  of  what  a  Rent  may 

ifiu. 
26.  Upon  what  Conveyances. 
36.  How  a  Rent  Charge  may  be 

created, 
40.  To  whom  Rents  may  be  re- 
ferved. 


ScSdon  I. 
Origin  of        TT  has  been  ftated,  that  where  the  great  lords  enfran- 
2,?"?*     r  chifed  their  villains,  they  ftiU  employed  them  in 

the  cultivation  of  their  eftates,  which  they  granted  to 
th^m  either  from  year  to  year,  or  for  a  certain  number 

of 
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of  years,  referving  to  themfelves  an  annual  return  from 
the  tenant^  of  com  or  other  provifions.  And  hence 
the  lands,  thus  granted,  were  called  farms^  from  the 
Saxon  word  feorm^  which  fignifies  provifions.  ^ 

•  §  2.  This  compenfation  or  return  for  the  ufe  of 
hnd  thus  let,  acquired  the  name  of  redditus^  rent ; 
which  is  defined  by  Lord  Chief  Baron  Gilbert  to  be  an   Gilb.  Ream 
» annual  return,  made  by  the  tenant  either  in  labour,  ^* 
money,  or  provifions,  in  retribution  for  the  land  that 
pafles. 

§  3.  It  follows,  that,  although  rent  mufi:  be  a  pro* 
fit,  yet  there  is  no  occafion  that  it  ihould  confift  of 
money:  for  capons,  fpurs,  horfes,  and  other  things  ilnft.  hzm. 
of  that  nature,  may  be  refcrved  by  way  of  rent :  and 
it  may  alfo  confiil  of  fervices,  or  manual  labour,  as  to 
plough  a  certain  number  of  acres  of  land,  ^c. 

S  4.  The  profit,  referved  as  rent,  muft  be  certain,  I<J«»^ 
or  that  which  may  be  reduced  to  a  certainty  by  either 
party ;  for,  it  is  a  maxim  in  law,  that  id  cerium  eft^ 
quod  cerium  reddi  poiejl.  It  muft  be  payable  yearly  ; 
though  it  need  not  be  referved  in  every  fucceffive  year, 
but  will  be  good,  if  referved  in  every  fecond  or  third 
year* 

S  5.  A  rent  muft  iffue  out  of  the  thing  granted,  and  M«»^ 
not  be  a  part  of  the  thing  itfelf :  for  Lord  Coke  fays,  a 
man  cannet  referve  a  part  of  the  annual  profits  them«  . 
felves,  as  to  referve  the  vefture  or  herbage  of  the 
land. 

la  §6.  There 
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Of  Rent  Ser-       §  6.  There  were  three  kinds  of  rent,  known  to  the 
^'^^*  common  law;  namely,  rent-fenrice,  rent-charge,  and 

Lit.  f.  2i3«      rent-feck.     Where  a  tenant  holds  his  land  by  fealty 

and  certain  rent,  it  is  a  rent-fervice  :  and  this  was  the 
only  kind  of  rent,  originally  known  to  the  common 
law ;  a  right  of  diftrefs  was  infeparably  incident  to  it, 
as  long  as  it  was  payable  to  the  lord,  who  was  entitled 
to  the  fealty }  and  it  was  called  a  rent-fervice^  becaufe 
it  was  given  as  a  compenfation  for  the  military  or  other 
fervices,  to  which  the  land  was  originally  liable. 

Tit.  1.  f.  34.        S  7-  W^  ^2ive  feen  that,  in  confequence  of  the 
Tit.  2.  c.  I.      ftatute  oiquia  empior/es^  if  a  perfon  makes  a  feoffment 

in  fee,  or  giit  in  tail,  with  a  limitation  over  in  fee, 
the  feoffee  or  grantee  will  hold  of  the  fuperior  lord  by 
the  fame  fervices,  which  the  feoffor  was  bound  to 
perform  to  him.  It  follows,  that,  upon  conve)^ances 
of  this  kind,  no  rent-fervice  can  be  referved  to  the 
grantor,  becaufe  he  has  no  reverfion  left  in  him ;  and, 
as  the  grantee  does  not  hold  of  him,  he  is  not  bound 
to  do  him  fealty.  But  if,  upon  a  grant  in  tail  or  for 
life,  the  grantor  keeps  the  reverfion,  and  referves  to 
himfelf  a  rent^  it  will  be  a  rent-fervice  ;  becaufe  fealty 
and  a  power  of  diftrefs  are  incident  to  fuch  reverfion. 

Of  a  Rent  §  8.  Where  a  rent  was  granted  out  of  lands  by  deed, 

\^T7,\n.       ^^  grantee  had  no  power  to  diftrain  for  it;  becaufe 
I  Inft.  143  b.    there  was  no  fealty  annexed  to  fuch  a  grant.     To 

■remedy  this  inconvenience,  an  exprefs  power  of  dif- 
trefs was  inferted  in  grants  of  this  kind ;  and  it  was 
then  called  a  rent-charge,  becaufe  the  lands  were 
charged  with  a  diftrefs* 

§  9.  Rent- 
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§  9.  Rent-charges  are  of  great  antiquity,  and  were 
probably  firft  adopted  for  the  purpofe  of  providmg  for 
younger  children.  They  were  confidered  as  contrary 
to  the  policy  of  the  common  law  :  for  the  tenant  was 
thereby  lefs  able  to  perform  the  military  fervices,  to 
which  he  was  bound  by  his  tenure.  And  the  grantee 
of  a  rent-charge  was  under  no  feudal  obligations  :  for 
which  reafon,  a  rent-charge  is  faid  to  be  againft  com-* 
mon  right. 

5  10.  A  rent,  granted  for  equality  of  partition  be-   Glib.  19. 

Tit    i  "t-c^ 

tween  coparceners,  is  called  a  rent-charge  of  common       '  •  ^  • 
fight;  becaufe  the  coparcener  has  given  a  valuable 
coniideration  for  it. 

§  ii.  A  rent,  granted  to  a  widow  out  of  lands  of   i  Inft.  169  s. 
Vhich  (he  was  dowable,  in  lieu  and  fatisfa£Uon  of 
dower,  may  be  diftrained  for,  upon  the  fame  prin- 
ciple.    So,  of  a  rent  granted  ia  lieu  of  lands  upon  an 
cxchangCf 

§  1 2.  A  rent-feck,  or  barren  rent,  is,  in  effeft,  no-   Of  a  R^nt 
thing  more  than  a  rent,  for  the  recovery  of  which  no 
power  of  diftrefs  is  given,  cither  by  the  rules  of  com- 
mon law,  or  the  agreement  of  the  parties. 

§  13.  Although  every  fpecies  of  rent  is  coniprifed   Ot^<rS«)«ts 
in  the  preceding  divifions,  yet  there  are  fome  kinds  of 
rents,  which  are  known  by  particular  names.     Rents 
of  affize  are  the  certain  eftablifhed  rents  of  the  free- 
holders  and  antient  copyholders  of  feveral  manors. 

X3  Thofe 
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Thofc  of  the  freeholders  are  frequently  called  chief 
rents  J  redditus  capitales:  and  both  forts  are  indif^ 
ferently  denominated  quit-rents,  quieti  redditus  ;  becaufe, 
thereby,  the  tenant  goes  quit  and  free  of  all  other  fer-^ 
vices. 

Doug.  H.  5  14.  A  fee-farm  rent  is  a  perpetual  rent,  referved 

1  Inft'  14J  *.   on  a  convey^ce  of  the  fee-fimple.     And  Lord  Coke 
^'  ?\  faysj  that,  if  a  rent  be  to  the  whole  value  of  the 

land,  or  to  the  fourth  part  of  the  value,  it  is  called 
a  fee^farm.  Mr.  Hargrave  has  obferved  on  this 
paiTage,  that  the  true  meaning  of  a  fee-farm  is  a 
perpetual  farm  or  rent,  the  name  being  founded  on 
the  perpetuity  of  the  rent  or  fervice,  not  on  the  quanr 
fum.  And,  that  the  fometimes  confining  the  term  of 
fee-farm  to  rents  of  a  certain  value  probably  arofe, 
partly  from  the  flatute  of  Ghucejierj  which  gives  the 
eejfavit  only  where  the  rent  amounts  to  one-fourth  of 
the  value  of  the  land  ;  and  partly  from  its  being  not 
ufual,  on  grants  in  fee-&rm,  not  to  referve  lef8  than  % 
third  or  fourth  of  fuch  value. 

VtdcBrad?         §  15.  After  the,  flatutc  of  quia  emftores^  grantf 

purr  T« 

Wright,  ing  in  fee-farm,  except  by  the  lung,  became  imprac* 

ppng'4-624*  ticable;   becaufe  the  grantor   parting  with  the    fee 

is>  by  operation  of  that  flatute,  without  any  rever^ 
fipn ;  [and,  without  a  reyerfion,  there  cannot  be  ? 
rent-fervice. 

S  1 6.  A  perpetual  rent  may,  however,  be  referve4 
pn  a  ^rant  of  l^nds  in  fee ;  and,  if  a  power  is  inferte4 
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in  the  conveyance  for  the  grantor,  his  heirs  and  affigns, 
to  diftrain  for  the  rent  when  in  arrear,  and  alfo  a  power 
to  enter  and  receive  the  profits  till  all  arrears  fhall  be 
paid,  the  rent  is  good  as  a  rent-charge,  but  not  as  a 
fee-£urm. 

Q  17.  A  rent  muft,  in  general,  iffue  out  of  lands  or   ^"*  of  what 

"^     '  *^  a  RcDt  may 

tenements  of  a  corporeal  nature,  whereto  the  grantee   iflue. 
of  the  rent  may  have  recoiufe,  to  diflrain :  and,  (here-    ,  inft.*47  a. 
fore,  a  rent  could  not  formerly  be  referved  out  of  an    H*  «• 
advowfon  in  grofs,  tithes,  or  other  incorporeal  here« 
ditaments. 

§18.  Lord  Chief  Baron  Gilbert  fays,  the  reafon  Rcnti,a«. 
why  a  rent  cannot  iflue  out  of  an  incorporeal  heredita- 
ment i$)  becaufe  every  incorporeal  right,  till  by  age  it 
was  formed  into  a  prefcription,  did  originally  rife  by 
grant  from  the  crown  ;  and  fuch  grants  feem  to  have 
been  made  for  particular  purpofes.  As  the  grant  of  a 
fair  to  be  under  the  protedion  of  the  lord.  The  grant 
of  common,  for  the  benefit  of  the  beafts  of  every  one 
of  the  tenants.  And,  therefore,  to  let  fuch  incorpo« 
real  inheritances  for  rent,  was  efteemed  contrary  to  the 
defign  and  purpofe  of  fuch  grants.  The  corporeal  rights 
of  the  feud  were  truiled  to  the  lord  to  create  a  depend* 
ancy,  for  the  better  fervice  of  the  government.  And, 
therefore,  as  he  might  hire  them  for  the  perfonal  fer- 
vice and  attendance  of  tenants,  fo,  for  the  fame  reafon, 
he  may  do  it  for  his  own  profit,  fince  fuch  profit  makes 
him  better  able  to  ferve  the  government. 

Z  4  §  19-  There 
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il9&.^7a.  S  19*  "Inhere  Uj  however,  one  exception  to  thi$ 

rule.  A  rent  may  be  referved  upon  a  grant  of  an 
eftate  in  remainder  or  reverfion :  for,  though  the 
grantee  caxmot  diftrain  (lunng  the  continuance  of  the 
particular  eftate,  yet  there  will  be  a  remedy  by  diftr^fs, 
whenever  the  remainder  or  reverfion  comes  into  pof- 
feflioi^ 

Gilb.  tt.  5  20.  A  rent  may  be  referved  to  the  king  out  of  .an 

incorporeal  hereditament ;  becaufe,  by  his  prerogative, 
|ie  may  diftrain  al)  th^  lands  of  his  leiTees  for  fuch 
rent :  and,  therefore,  as  he  has  a  remedy,  there  is  np 
reafon  that  fuch  a  refervation  fhould  be  void. 

}  Ink*  ^jiu         S  ^  I  *  Where  a  leafe  is  made  of  the  vefture  or  herb* 

age  of  l^d,  a  rent  may  be  referved ;  becaufe  the  leiTor 
may  qpme  upon  the  land  to  diftrain  the  leiTee's  beafts 
feeding  thereon. 

7  Roll.  Ab.  S  ^*'  -^  '^*  cannot  be  referved  out  of  a  rent  j  and, 

^^*  Ab 'rt     ^^^^^^^^9  '^  ^  perfon  grants  lands  in  tail  rendering 
Afiife*  pi.  2.     rent,  and  after,  grants  the  rent  for  life,  or  in  tail  ren« 

dering  rent,  this  is  a  void  refervation,  becaufe  it  paflea 
ILeilw.  161.      as  a  rent-feck.'    And  if  ^.  has  a  rent-fervice  or  rent* 

charge,  and  grants  it  to  another  for  term  of  life  by 
deed  indented,  rendering  to  ji.  certain  rent,  the  refer- 
vation is  void ;  becaufe  rent  cannot  be  charged  with 
Other  rent }  for  rent  cannot  be  put  in  view, 

5  23.  A  rent  cannot  be  referved  out  of  tithes  by  a 
^yman :  but,  by  the  ftatute  5  Geo.  3.  c.  17.,  it  is  en- 
lAcdy  thiit  leafes,  made  by  ecdefiaftical  perfons,  of 

tithes 
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dthes  or  other  incorporeal  hereditaments,  fhall  be  good ) 
and  that  the  rents,  referved  in  fuch  leafes,  may  be  re- 
covered by  adion  of  debt. 

§  24.  It  ihould,  however,  be  obferved,  that,  if  a   Dwn  of 
ieafe  be  made  of  an  incorporeal  inheritance,  referving  qjJ,"  ^r^*^  ^' 
rent,  fuch  refervation  is  good  to  bind  the  leffee  by  way  »  Saund.  302, 
pf  contrad,  for  the  non-performance  of  which,  the 
the  leffor  fhall  have  an  adion  of  debt ;  becaufe,  if  the 
leffee  undertake  to  pay  fuch  an  annual  fum  by  his  deed, 
fuch  undertaking  give3  the  leffor  a  right  to  it ;  and  the  Dalfton  r. 
law,  in  all  cafes,  gives  remedies  adequate  and  corre-   ,  Ld!Rayau 
fpondent  to  every  man's  right.  '     77- 

$  25.  Ifaperfon  grants  a  future  interefl  in  lands,  aBolLAb. 
as  a  Ieafe  for  years  to  commence  infUturoj  he  may  re«.  ^^* 
ferve  a  rent  immediately :  for  it  will  be  a  good  contrad 
to  oblige  the  leffee,  and  to  ground  an  ^£tion  pf  debt ; 
and  the  leffor  may  likewife  have  his  remedy  by  dif- 
trefs  for  the  arrears,  when  the  leffee  ^omes  into  pol^ 
feffion* 

5  ^6*  ^ith  refpeO:  to  the  conveyances,  in  whiqh  a  Upon  what 
rent-fervice  may  be  referved,  it  may  be  laid  down  as  a   Gilb.  22/ 
general  rule,  that  a  rent-fervice  may  be  referved  in    ^^^^*^\^^ 
every  conveyance  which  paffes  any  eftate  to  the  tenant, 
qy  enlarges,  any  eflate  already  in  him.     For,  the  rent 
being  a  return  for  fomething  given,  it  follows  that, 
where  no  eflate  paffes  by  the  conveyance,  there  can  be 
no  return.     Befides,  the  thing  given,  was  antiently  in 
the  nature  of  a  pledge  for  the  rent ;  and,  therefore, 

• 

pught  to  be  fuch  as  the  giver  migl^t  formerly  have  re- 

ycfled 


314  Title  XXVIIL    Rents.    Cb.  I  %  36—30. 

Ytfted  himfelf  in,  and  now  may  have  recourfe  to  for  a 
.  diftrefs,  if  the  rent  is  unpaid. 

1  Inft.  193  3.        §  27,  Lord  Coke  fays,  that  a  rent  may  be  referved 

upon  a  releafe  that  enlarges  or  creates  an  eftate,  or  that 

VjiJeTit. 3a,   enures  byway  of  miner  /'  e/iate.     But  Lord  Chief 

Barcm  Gilbert  feems  to  doubt,  whether  a  rent-fervice 
can  be  referved  on  a  releafe  that  enures  by  way  of 
mitter  V  ejhate^  as,  where  one  joint-tenant  releafes  to 
another ;  for  the  releafe  paffes  an  eftate  m  fee*fimple  ; 
and,  the  releafee  being  in  from  the  firft  feoffor,  there 
can  be  no  tenure  of  the  releafor,  and,  confequently^ 
the  rent  muft  be  feck,  unlefs  there  be  a  power  of  dif- 
trefs  in  the  deed. 

I  Inft,  193  *v      ^  ^^*  ^^^^  ^^^^  ^^y^»   ^   rent-fervice    cannot   be 
Gilb.  19.         referved  on  a  releafe,  that  enures  by  way  of  mitter  k 

droit,  or  by  extinguiihment ;  becaufe,  in  fuch  cafe^ 

there  is  no  reverfion  left  in  the  releafor  to  create  a 

tenure :  and,  therefore,  if  a  leflee  furrenders  his  eflate, 

referving  rent,  the  refervation  is  void.  >  But  Lord  Chief 

Baron  Gilbert  obferves,  that  a  refervation  of  rent  may 

be  good  by  way  of  contrad,  upon  a  furrender  of  a 

leafe  for  years,  which  will  be  a  fufficient  foundation 

for  an  a£Uon  of  debt. 

Vide  Tit.  32.       S  ^9*  ^^  common  law,  no  rent  could  be  referved 

on  a  bargain  and  fale  to  ufes ;  but,  now^  fuch  a  refer-* 
vation  would  be  good. 

WInterVafe,       c  ^q^  There  may  be  feveral  refervations  of  various 

a  Roll.  Ab.  '      .      ,      r 

448.  rents  in  the  fjune  conveyance*    As,  where  a  leafe  was 

made 
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made  of  three  manors,  referving  for  one  a  rent  of  6  A, 
for  another  a  rent  of  5/.,  and  for  the  third  a  rent  of 
10  A,  with  a  condition  of  re-entry  into  the  whole  for 
non-payment  of  any  part :  It  was  held,  that  thefe  fe- 
veral  refervations  of  rent  created  feveral  tenures,  de- 
mifes,  reveiiions,  and  rents. 

§31,  Tenant  in  tail  of  the  manor  of  C.  leafed  the  Tanfidd  t. 
fite  and  demefnes  of  the  manor,  and  alfo  all  that   Cr<^^£liz. 
manor  of  C,  and  all  lands,  ^c.  to  the  fame  belong*  34o« 
ing,    for  twenty-one  years ;   rendering  for  the  fite 
therewith  letten  61.  6s.  Sd.  and  rendering  for  the  iaid 
manor  and  premifes  therewith  letten  9/.  jar.    Re- 
folved  by  all  the  juftices,  that  thefe  were  feveral  refer* 
vations. 

§  32.  A  leafe  was  made  of  three  manors,*  viz.  D.  E.  Leev.  ArnoU, 
and  F.,  referving  forD.5/.,  for  E.  10/.,  and  for  f.  ^^^-^7- 
f  o/.  per  ann. ;  upon  condition  that  if  the  £ud  rents, 
or  any  of  them,  or  any  part,  &fr.  were  behind,  the 
kffor  might  re-enter  into  all :  and  afterwards  he  Ibid 
the  reverfion  of  one  of  the  faid  three  manors  to  W. 
W'  in  fee,  and  afterwards  fold  him  the  other  two 
majors :  the  rent  was  in  arrear  for  one  manor,  and 
thereupon  the  vendee  entered  into  -  all  three.    Ad* 
judged  that  his  entry  was  not  lawful :  for,  though  the  * 
words  were  joint,  yet  the  refervation  aod  the  rents 
vere  feveralt 

S  33.   4t  fofed  of  White  Acrcy  Black  Acre^  and  HHl'icafe. 
Green  Acre,  leafes  all  three  to  J.  S.  for  ninety  years,  *  ^^"'    '^' 
reji4cpng  for  Blofk  Acre  3/.  4*/.,  for  Wbite  Acre  10/., 

aod 
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and  for  Green  Acre  20s.  quarterly,  with  claufe  of  re- 
entry, if  any  part  or  parcel  of  tlie  faid  rent  (hould  be 
behind,  ^c.    W.  R.  purchafed  the  reverfion  of  Black 
Acre  J  and  brought  ejectment  for  lod.  for  one  quarter's 
rent,  and  had  judgment :  for  thefe  are  feveral  referva- 
tions  and  conditions.    And  a  difference  was  taken 
between  this  and  Winter* z  cafe,  the  rent  in  that  being 
originally  entire,  whereas  here  it  is  originally  feveral : 
and  in  that  cafe  the  condition  was,  that  if  any  part  of 
the  rent  be  behind,  the  leflbr  ihould  re*enter  into  the 
whole. 

S  34.  But,  where  there  is  one  refervation  of  rent 
in  grofs,  at  iirft ;  though  it  be  afterwards  divided  and 
fevered  into  different  parts  \  yet  it  will  be  one  entii^ 
rent, 

Knight^sciTe,       %  35.  Thus,  where  the  prior  of  the  orda*  of  $u 
5    «P*  54*       JqIj^  of  jerufaUm  made  a  leafe  of  divers  houfes  in 

Clerkewwell  for  years,    yielding  the  yearly  rent  of 
5/.  lo^.  X  id.  videlicet^  for  one  houfe  3/.  ox.  1 1^.,  for 
another  20/.,  and  for  the  other  houfe  feveral  rents, 
refidue  of  the  faid  rent  of  5/.  lox.  i  id^ ;  with  condi^ 
tiQU  that,  if  the  faid  rent  of  5/.  ^0/,  i id.  was  behind 
in  part  or  in  all,  that  then  the  prior  and  his  fucceffors 
fhould  re-enter.    It  was  refolved,  that  this  was  one 
refervation  of  the  rent  in  grofs  at  the  firft ;  and  the 
videlicet  afterwards  did  not  make  a  feverance  of  it  as 
the  cafe  was,  but  was  rather  a  feveral  declaration  of 
the  feveral  values  of  each  parcel;  by  which  ,it  ap- 
peared how,  apd  at  whs^t  rates,  th^  whole  rent  w^s 
referved. 

S  3^*  The 
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§  36.  The  law  will,  in  fome  cafes^  make  a  rent  MoorR.ao3. 
feveral :  as,  if  two  tenants  in  common  make  a  leafe 
upon  condition,  rendering  rent,  the  law  will  conftrue 
the  demife,  the  condition,  and  the  rent,  to  be  feve- 
ral; becaufe  the  tenants  in  common  have  feveral 
reverfions» 

S  37*  'So,  if  a  leafe  were  made  to  a  bifliop  or  dean   id. 
in  his  public  capacity,  and  to  a  private  individual,  re- 
ferving  rent ;  the  refervation  would  be  feveral. 

§  38.  With  rofpeft  to  a  rent-charge,  it  may  be   HowaRtnt- 

cnftrE^  QUIT  b0 

created  either  at  common  law,  by  a  grant ;  or  elfe  by   ocaud. 

the  operation  of  the  ftatute  of  ufes ;  which  lad  has 

become  the  moft  ufual  manner.    As,  where  lands  are 

conveyed  to  trullees,  to  the  ufe,  intent,  and  purpofe, 

that  A.  B*  may  receive  thereout  an  annual  rent  of 

i6e/.  during  his  life ;  the  ftatute  of  ufes  (§  40'enads   Vide  Tit.  11. 

that  the  perfon  to  whom  fuch  rent  is  limited,  fhall  be        3'  •  ^* 

deemed  to  be  in  pofleffion  and  feifin  of  the  fame  rent, 

of  and  in  fuch  like  eftate  as  he  had  in  the  ufe  of  the 

faid  rent* 

§  39.  The  only  mode  of  acquiring  feifin  in  deed  of  Of  Seifin  of 
a  rent  is,  by  the  adual  receipt  of  it,  or  of  a  part  of 
it  t  and  formerly  it  was  ufual,  where  a  freehold  eftate 
in  a  rent-charge  was  granted,  to  pay  the  grantee  a 
penny  in  the  name  of  feifin  of  the  rent.  But,  in  the 
cafe  of  rent-fervice,  the  perfon  entitled  to  the  rent 
cannot  acquire  a  feifin  in  law,  uatil  the  rent  becomes  T'**  5*  «•  >• 
due,  and  he  receives  it,  when  he  will  acquire  a  feifin 
in  deed. . 

§  40.  With 
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To  whom  S  40»  With  rcfpeS  to  the  perfons,  to  whom  a  rent* 

rJcnlcd*^  ^  fcrvicc  may  be  referved  ;   Littleton  lays  it  down  as  a 
^-  34^-       ^    certain  rule,  that  no  rent-fervice  can  be  referved  upon 

any  feoffment,  gift,  or  leafe  to  any  perlon  but  the 
feoflFor,  donor,  or  leffor,  or  to  their  heirs;  and  in  no 
manner  to  a  ftranger.  The  reafon  of  this  rule  is,  be- 
caufe  the  rent  is  payable  as  a  return  for  the  poflellion 
of  the  land,  and  can  therefore  be  only  made  to  the 
perfon,  from  whom  the  land  pafles. 

Gilb.  6i.  §  41.  As  there  can  be  no  refenration  of  rent-fervice 

to  a  ftranger,  during  the  life  of  the  lelTor,  fo  a  rent* 
fervice  cannot  be  referved  after  the  death  of  the  leflbr 
'  to  any  perfon  but  the  reverfioner :  for  to  him  the  land 
would  belong,  if  it  were  not  demifed.   - 

t  Roll.  Ab.         S  4^*  ^  ^  perfon  makes  a  leafe  to  commence  after 
J^^  *'       his  death,  referving  rent  to  his.  heirs ;  this  will  be 

deemed  a  good  rent-fervice  arifing  in  the  heir,  not  by 
way  of  purchafe,  but  as  incident  to  the  reverfion  de- 
fcending  to  the  heir ;  and,  therefore,  may  be  releafed 
by  the  anceftor,  during  his  life,  which  it  could  not 
be,  if  it  was  a  new  purchafe  in  the  heir. 

Omtesy.Frith,  $  4j«  But,  where  a  father  and  his  fon  and  heir 
^°*  apparent  demifed  land  for  years,  to  begin  after  the 
death  of  the  father,  rendering  rent  to  the  fon  j  the 
father  died }  the  leffee  entered ;  and,  the  rent  being 
behind,  the  fon  diftrained*  It  was  refolved,  that  this 
refervation  of  rent  was  utterly  void :  for,  although 
the  fon  did  prove  heir,  it  bettered  not  the  cafe  by  the 
event ;  but  the  refervation  mufl:  have  been  to  the  heir 

or 
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or  heirs  of  the  leiTor,  by  that  name }  for  that  is  the 
only  word  of  privity  in  law  requifite  in  the  refenradon 
of  rents ;  for  the  heir  is  eadem  perfona  cum  antecejffhre. 

ft 

5  44*  Where  a  rent  is  referved  generally,  without   i  Inft.  47  «* 
fpecifying  to  whom  it  ihall  be  paid,  it  will  go  to  the 
leffor,  and  after  his  death  to  the  perfon,  who  would 
have  inherited  the  land  if  no  fuch  leafe  had  been 
made.    If  the  refervation  be  to  the  leflbr  and  his  heirs,    Vide  1  lofi. 
the  effefi  will  be  the  fame ;  provided  the  leflbr  is  feifed   '^* 
in  fee. 

§  45.  A  tenant  in  fpedal  tail  leafed  for  years,  re-  Cother  ▼• 
ferving  a  rent  to  himfelf,  his  heirs  and  afSgns ;  and  Hwd!V» 
the  queftion  was,  to  whom  it  fhould  go,  after  the 
de^th  of  the  leffor,  the  eftate  having  defcended  to  a 
perfon,  who  was  not  heir  at  law  to  the  leffor.  Lord 
Chief  Baron  Widdrington  laid  down  the  following 
points :  i .  Where  no  perfon  in  particular  is  named  to 
receive  the  rent,  it  fhall  go  to  the  heir  together  with 
the  reverfion.  But,  where  the  leffor  particularizes  the 
perfon,  there  the  law  will  not  carry  it  farther :  for  the 
agreement  of  the  parties  prevents  the  conflrufdon  of 
law.  2.  Where  the  refervation  is  fpecial,  and  to  im* 
proper  parfons,  there  the  law  follows  the  words^ 
3.  Where  the  words  are  general,  they  will  be  ex« 
panded  according  to  law. 

It  was  determined  in  this  cafe,  that  the  rent  fhould 
go  with  the  reveriion  to  the  fpecial  heir  in  tail,  though 
it  was  referved  to  the  heirs  generally :  for  the  word 
heir  fhould  be.  taken  in  that  fenfe  which  would  beft 

anfwer 
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anfwer  the  nature  of  the  contraid  j  which  was,  that 
thofe,  who  would  have  fucceeded  to  the  eflate,  if  the 
leafe  had  not  been  made,  ihould  enjoy  the  rent. 

1  Inft»  47  lb         §  46.  If  a  rent  be  referved  to  the  leflbr  and  his 

aifigns,  the  reiit  will  determine  at  his  death :  for  the 
refervation  is  good  only  during  his  life.  So,  if  rent 
is  referred  to  him,  and  his  executors,  he  having  the 
freehold^  it  will  determine  at  his  death  \  becaufe  the 
reverfion,  to  which  the  rent  is  incident^  defcends  to 
the  heir. 

« 

t  Vent  i6t.        S  47*  ^^  ^  ^^^  ^  ttiade  (if  a  term  fot  years,  ft- 

ferving  rent  to  the  leflbr  and  his  heirs,  fuch  rent  will 
determine  by  the  death .  of  the  leflbr :  for  the  hdr 
cannot  have  it,  as  he  could  not  fucceed  to  the  ellate^ 
being  only  a  chattel^  and  the  executor  cannot  have  it, 
there  being  no  words  to  carry  it  to  hinu 

Sidievertn  §  48.  Where  a  rent  was  referved  to  the  leflbr,  his 

•  SauS^je?.   executors,  adminiftrators,  and  afligns,  yearly  during 

the  term  ;  it  was  refolved  that  it  fliould  go  to  the  heir 
of  the  leflbr :  for,  although  there  was  no  mention  of 
the  heirs  in  the  refervation,  yet  there  were  words, 
which  evidently  declared  the  intention  of  the  leflbr^ 
that  the  payment  of  the  rent  Ihould  be  of  equal  dura-* 
tion  with  the  leafe ;  the  leflbr  having  exprefsly  pro- 
vided, that  it  fhould  be  paid  during  the  term ;  and 
confeqiiently  the  rent  muft  be  carried  oter  td  th^  heir, 
who  came  into  the  inheritance  after  the  death  of  the 
leflbr,  and  would  have  fucceeded  in  the  pofljbflion  of 
the  eftate,  if  no  leafe  had  been  tnade :  and^  if  the 

leflbr 
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kflbr  had  alfigned  over  his  reveriion,  the  affignee 
would  hare  the  rent  as  incident  to  it ;  becaufe  the  rent 
was  to  continue  during  the  term,  and  mud  therefore 
follow  the  reverfion,  fmce  the  leflbr  made  no  parti- 
cular difpofition  of  it,  feparate  from  the  reverfion. 

• 

§  49.  Where  no  reverfion  is  left  in  the  leflfor,  and 
the  rent  is  referved  to  his  executors,  adminiifarators, 
and  aifigns,  it  will  go  to  them  and  not  to  the  heir. 

§50.  A  tenant  for  three  lives,  to  him  and  his  J«n«fon  ▼* 
(leirs,  aiDgned  over  his  whole  eflate,  referving  to  him-  i  P.  Wma. 
felf,  his  executors,  adminiftrators,  aiid  ailigns,  a  rent  ^^^* 
of  io/« }  with  a  provlfo  that  upon  non-payment  the 
aifignor  and  his  heirs  might  re-enter.  And  the 
alfignee  covenanted  to  pay  the  rent  to  the  aflignor, 
his  executors  and  adminiftrators. .  The  queftion  was, 
whether  this  rent  ihould  go  to  the  heir  or  executor. of 
,  the  aflignor.  It  was  decreed  by  the  mafter  of  the 
rolls,  that  the  rent  ihould  go  to  the  executor }  as  it 
was  referved  to  him,  and  there  was  no  reverfion  left 
in  the  aflignor,  to  which  the  rent  was  incident  fo  as  to 
carry  it  to  the  heir.  It  was  alfo  held,  that  the  cove- 
nant to  pay  the  rent  to  the  executors  and  admini- 
ftrators of  the  aflignor  was  good  and  binding,  both  in 
law  and  equity  :  and,  though  the  provifo  was  that,  in 
cafe  of  non-payment  of  the  rent,  the  aflignor  and  his 
heirs  might  re-enter ;  yet  the  court  thought  this  im- 
material, as  in  equity  the  heir  muft,  in  this  cafe^  be 
1  locked  upon  as  a  truftee  for  the  executor.  ^ 

• 

Vol.  HI.  Y  This 
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This  caufe  came  on  again  before  Lord  King ;  who 
iras  of  opinion,  that,  there  being  no  reverfion,  the 
rent  might  be  well  referved  to  the  executors  during 
the  three  Uvei }  and  decreed  accordingly. 

siftft.  f  144.        f  5<*  Lof^  ^^^^  ^^7^9  ^^^  ^  tenant  for  life  and 
*'  ^*  the  perfon  in  revcrHon  join  in  a  leafe  for  life,  or  gift 

in  tail,  by  deed,  referring  a  rent;  this  (hall  enure  to 
the  tenant  for  life  only,  during  his  life,  and  after  his 
death  to  the  perfon  in  reverfion. 

1 1t€p.  139  #.  5  $^^lt  is  faid  in  Chudleigh'z  cafe,  that  if  a  feoff- 
ment in  fee  be  made  to  the  ufe  of  one  for  life,  and 
after  to  the  ufe  of  another  in  tail,  with  remainder 
over,  with  power  to  the  lelTee  for  life  to  make  leafes> 
fo  that  he  referved  the  accuftomed  rent,  payable  to  all 
thofe  who  (hould  have  the  reverfion :  If  tenant  in  tail 
made  leafes  according  to  this  power,  the  leflees  de- 

VMc  Tit.  33.   rived  their  intereft  out  of  the  firft  feoffment;  how 

then  could  the  refervation  of  the  rent  be  good,  and 
how  could  the  heir  or  the  perfon  in  remainder  come 
at  it? 

$  53*  This  doubt,  however,  appears  to  have  been 
removed  by  the  following  determinations. 

HarcoQTt  Thomas  Lenjct  levied  a  fine  to  the  ufe  of  himielf  for 

I  Ancl?i73.      ^^^^  ^^^  ^^^^^  ^**  deceafe  to  his  executors  for  twelve 

years }  remainder  to  his  firft  and  other  fons  in  tail,, 
remainder  over,  vrith  a  power  to  T.  Lowt  to  make 
leafes  not  exceeding  99  years.  Thomas  Lavet  made  a 
leafe  for  60  years,  rendering  annually  to  the  faid 

Tbomoi 


Title  XXVni.    Rents.    Ch.  i.  §  54* 

Tbmas  Lovet^  during  the  term,  and  after  his  deceafil 
to  fuch  perfon  and  perfons  to  whom  the  reverfion  or 
remainder  of  the  premifes  (hould  from  time  to  time 
belong,  by  the  faid  limitation  of  the  ufes,  the  fum 

of  3'- 
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It  vns  agreed  by  the  court,  that  the  leafe  was  good 
enough ;  and  that  it  was  a  rent,  which  was  diftrain- 
able  by  thofe  in  remainder,  as  they  happened  to  be 
immediate  to  the  leafe. 


S  54.  William  Whiilock^  bemg  tenant  for  life,  under  Whidock't 
a  declaration  of  nfes  of  a  fine,  with  remainder  to  hi^  8*k^.  69  ); 
fon  in  tail,  remainder  over,  with  a  power  of  leafing, 
demifed  the  premifes,  referving  rent  to  himfelf,  his 
heirs  and  aiBgns,  and  to  fuch  other  perfon  or  perfons 
as  fliould  be  entitled  to  the  inheritance  of  the  faid 
|Mremifes  after  his  deceafe.  It  was  objeded,  that  this 
refervation  was  void,  as  rent  could  only  be  referved  tp 
the  leflbr,  donor,  or  feoffor,  and  their  heu^,  and  not 
to  perfons  only  privies  in  eftate,  aa  remainder-mea 
and  reverfioners.  But  it  was  refolved^  that  the  refer* 
vation  was  good,  for  the  reafons,  which  will  be  ex-  Tide  }s; 
plained  in  a  fubfequent  title.  That,  if  a  refervation 
had  been  to  the  leflbr,  and  to  every  perfon  to  whom 
^e  inheritance  or  reverfion  of  the  [uremifes  fliould  ap- 
pertain during  the  term,  it  would  have  been  good :  for 
the  law  would  diftribute  it  to  every  one,  to  whom  any 
limitation  of  the  ufe  fliould  be  made.  And  at  was 
agreed,  that  the  moft  clear  and  fure  way  was^  to  xf « 
ferve  the  rent  yearly  during  the  term»  and  leave  the 
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law  to  make  the  diftribution,  without  an  expreis  refer- 
vation  to  any  perfon. 

Atwhtttimc       5,  55.   With  refpeft  to  the  time,  when  rents  are 

payable,  it  is  cither  -by  the  particular  appointnxent  of 
the  parties  in  the  deed,  or  elfe  by  appointment  of  law. 
But  the  law  will  never  control  the  exprefs  appointment 
of  the  parties,  when  fuch  appointment  will .  anfwer 
^eir  intention. 

'  Lat.  264.  §  56.  Where  rent  is  referved  generally  it  is  payable 

at  the  end  of  the  year.     But  if  rent  be  referved,  an^ 
t  Bttlft.  ^ao.    ^^^^^  durante  iermino  pradiilo^  the  firft  payment  to 

begin  two  years  after,  this  will  control  the  words  of 
refervation. 

Harrington  g  ^7.  If  rent  is  made  payable  at  the  two  moft  ufual 

a  RoL  Ab.  feafts,  without  fpecifying  them ;  the  llw  will  conftrue 
^5^*  this  to  mean  Michaelmas  'and  Lady  Day;   becaufe 

'thePe  are  the  days  ufually  appointed  in  contracts  of 

this  nature  for  fuch  payments. 

Idem,  449.     "     §  58.  If  a  leafe  be  made  for  years>  provided  the 

lelTee  ihallpay  10/.  at  Michaelmas  "^nd,  hady  Day^  by 
even  portions,  during  the  term ;  although  the  word 
annually  be  omitted,  yet  the  law  will  conftrue  tt  to 
be  fo,  becaufe  it  is  made  payable  during  the  termw 

1  P  on.  Kb.  §  59*  If  ^  Ic^e  ^s  made  on  the  firft  of  May^  or  at 
45^'  '  aiiy  other  time,  referving  rent  payable  quarterly,  this 

*  fiiallbe  intended  quarterly  from  the  date- of  the  leafe, 

'and  not  at  the  ^ufual  ieaftt. 

II  $6a  If 
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5  6o.  If  a  leafe  is  made^  referving  rent  at  the  two   Id. 
ufual  feafls>  without  faying    ^^  by  equal  portions }'' 
the  rent  fliall,   notwithftanding,    be  paid  by  equal 
portions. 

$  6 1.  A  leafe  was  made  for  twenty  years  referving  cian'g  cafe, 
rent  during  the  term,  payable  at  Michaelmas  and  Lady   *®  ^^'  "7» 
Dayy  or  within  thirteen  weeks  after  every  of  the  laid 
feafts.    It  was  refolved,  that  the  rent  was  not  payable 
until  the  end  of  the  thirteen  weeks ;  the  disjundive 
being  evidently  added  for  the  benefit  of  the  lefiee* 

S  62.  In  a  fubfequent  cafe,  a  tenant  for  life  made  Gbver  ▼• 
a  leafe  for  21  years,  rendering  rent  at  Michaelmas  and.  ^?^^' 
Lady  Day y  or  within  thirteeii  weeks  of  any  of  the. 
laid  feafts.  After  Michaelmas ^  and  before  the  thirteea 
weeks  paft,  the  tenant  for  life  died ;  and  his  eii^ecutora.  . 
brought  an  adion  of  debt  for  the  rent.  It  was  ad- 
judged, that  the  adion  did  not  lie;  for,  the  rent 
being  to  be  paid  at  Michaelmas  or  thirteen  weeks  after, 
tl^e  leflee  had  his  eledion  to  pay  it  at  any  of  the  days ; 
and  before  the  lad  day  it  was  not  due :  and,  when  the 
leifor  died  before  that  day,  his  executor  had  no  right 
to  the  rent ;  but,  after  the  death  of  the  lefTor,  having 
only  an  eftate  for  life,  the  rent  was  gone. ,  If  the 
leflbr  had  had  a  fee-limple  in  the  land,  and  had  died 
b^for^  the  laft  day,  the  heir  would  have  had  the  rent, 
as  incident  to  the  reverfion.  If  the  rent  had  been 
referved  at  Michaelmas ;  and  if  it  was  behind  for 
thirteen  weeks,  then  that  it  Ihould  be  lawful  for  the 
leifor  to  re-enter ;  if  the  leflbr  furvived  Michaelmas^ 
bis  executor  would  have  had  aii  a^ion  of  debt  for  the 
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tent ;  becaufe  the  rent  was  then  due :  and  the  thirteen 
iveeks  were  but  a  difpenlation  of  the  entry  oi  the 
lefTor  until  that  time. 


▼.  Foften 
Cro.  Jac.  a33. 
3»o. 


Btggin  T« 
Bridget 
3  Ktb  534. 
3  LeoD.sii* 


^  63*  But  where  a  leafe  ends  at  Michaelmas^  and 
the  rent  is  payable  on  that  day  or  within  ten  days 
after,  the  laft  payment  is  due  at  Micbaelmas^  without 
Any  regird  to  the  ten  days ;  the  rent  being  due  for 
the  laft  year,  although  the  year  expired  before  the 
ten  days.  For,  the  refervation  being  annually  during 
the  term  at  the  fkid  feails,  or  within  ten  days,  it  fhould 
be  expounded  according  to  the  contraft  at  the  end 
of  every  ten  days  during  the  contrad  :  but,  the  term 
ending  at  Michaelmas  fo  as  there  cojuld  not  be  ten 
days  after,  the  law  will  rejed  the  ten  days  after  the 
laft  feaft,  for  that  cannot  be ;  and  then  it  was  due  at 
the  feaft  according  to  the  contra^  of  the  parties. 

§  64.  Where  a  leafe  was  made  of  tithes  from 
February  i66i  to  Michaelmas  1668,  referving  rent  at 
Lady  Day  and  Michaelmas^  or  within  twenty  days  after 
each  feaft,  during  the  term;  and  an  a£Hon  was 
brought  for  the  rent  which  became  due  on  Michaelmas 
Day  1663,  to  which  the  defendant  demurred,  becaufe 
the  laft  Michaelmas  Day  was  not  within  the  term.  It 
was  held  by  Twifden^  that  in  contrads  the  intent  is 
fufficient;  and  that  Michaelmas  Day  muft  here  be 
taken  to  be  inclufive. 


When  l^^nt 
{^[oes  to  the 
Executor  or 
^o  the  Heir. 


§  65.  Where  the  perfon  entitled  to  a  rent  outlives 
the  day  on  which  it  becomes  due,  it  will  go  to  his 
executor  or  adminiftrator,  as  part  of  his  perfonal  eftate. 

But, 
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But,  if  the  leflbr  dies  on  the  day  preceding  the  da^  of 
pay  menty  the  rent  will  go  to  the  heir,  as  incident  to  the 
reverfion. 

S  66.  Although  rent  muft  be  demanded  at  fun-fet  '  ^•°"'  *•?• 
of  the  day  on  which  it  is  payable,  if  the  leifor  intends 
to  take  advantage  of  a  condition,  yet  rent  is  not  due 
until  the  lad  minute  of  the  natural  day*  And,  in  the 
cafe  of  leafes  made  by  tenants  in  fee,  or  under  a  power^ 
if  the  leiTor  dies  on  the  day  of  payment  but  before 
midnight,  the  rent  will  go  along  with  the  land  to  the 
heir  or  the  perfon  in  remainder  or  reverfion ;  becaufe 
the  lefiee  has  till  the  laft  inflant  to  pay  his  rent ;  and, 
confequently,  the  leflbr  dying  before  it  was  completely 
due,  his  perfonal  reprefentatives  can  make  no  title 
to  it. 

§  6j.  But,  where  a  leafe  h  made  by  a  bare  tenant 
for  life,  which  determines  at  his  death,  there,  if  the 
perfon  entitled  to  the  rent  lives  to  the  beginning  of  the 
day  on  which  it  is  payable,  it  will  veft  in  his  executor 
or  adminifbrator* 

§  68.  A  term  of  500  years  was  created  for  fecuring  Southern  v. 
an  annuity  or  rent-charge  of  200  /.  per  annum  to  Lady  ip.Wii»,i79* 
Cole  for  her  life.  Lady  Cole  died  on  Michaelmas  Day^ 
on  which  day  the  rent  was  payable  at  nine  o'clock  at 
night.  The  queftion  was,  whether  the  term  was  void 
without  payment  of  this  quarter's  rent  \  or,  whether 
this  quarter's  rent  remained  due  to  Lady  CoUy  fy  as  to 
entitle  her  adminiftrator  thereto* 

Y  4  Mr. 
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Mr.  Juftice  Tracy  was  of  opinion,  that  this  money 
was  due,  when  by  law  it  ought  to  be  paid :  and,  there* 
fore,  fince  Lady  CoU  lived  beyond  fun-fet,  which  was 
the  time  when  the  money  was  demandable,  and  to  be 

■ 

paid  by  tenant  upon  pain  of  forfeiting  his  leafe,  he 
thought  the  money  was  due  to  her,  and  ought  to  be 
paid  to  her ;  and  that  her  adminiftrsttor  was  emitled 
to  the  fame, 

Mr.  Peere  Williams  faysi  Mr.  Juftice  Tracy  told  him, 
that  he  advifed  with  Lord  Chief  Juftice  .H^//  at  his 
chambers ;  and  that,  upon  view  of  the  feveral  autho- 
rities relating  to  this  point,  his  Lordfhip  was  of  the 
fame  opinion. '    ' 

Strafford  y.  §  ^9-  ^^  Henry  Jobnfon  was  tenant  for  life,  with 

Pi^c.^bChan.    ''cnuunder  to  Lady  Wentwortb :  Sir  Henry  Jobnfon  made 

555- 1  P.W,    leafesf  for  years,  referving  the  rent  at  Lady  Day  and 

'  Michaelmas ;    and  died  on  Micbaebnas  Day^   about 

1 2  o^clock  at  noon.     The  queftion  was,  whether  thefe 

fents ^belonged  to  the  executor  of  3ir  Henry  Jobnfon^ 

or  to  Lady  Wentwortb  ;  or,  whether  the  tenants  ihould 

retain  thenu 

Lord  McMksfield  decreed,  that,  as  to  thofe  leafes 
which  determined  on  the  death  of  Sir  Henry  Jobt^on^ 
the  rents  belonged  to  his  executors ;  becaufe,  though 
for  the  benefit  of  the  tenants,  they  had  till  the  laft 
inftant  of  Micbaelmas  Day  to  pay  the  rents,  yet,  the 
refcrvation  being  on  Micbaelmas  Day^  as  foon  as  either 
pf  thofe  days  began,  they  were  at  their  peril  to  take 
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care  that  diey  vere  paid  accordingly.  But,  a$  to  the 
leales  made  by  virtue  of  a  povirer,  they  ftiU  had  exift' 
ence :  and,  therefore,  the  tenants  had  till  the  laft  in- 
ftant  of  diofe  days  to  pay  the  rents ;  and  then,  when 
the  leflbr  died  before,  the  rent  goes  along  vith  the 
reverfion  to  the  perfon  who  is  entitled  to  it 

5  70*  ^ir  James  Oxendetij  before  marriage,  fettled  W-RodLmg. 
an  eftate  upon  his  Lady,  the  plaintiff,  for  her  life,  wtA  rice,  1  P.  W. 
a  power  to  himfelf  to  make  leafes.    Sir  James  Ouenden  ''^ 
made  Icjifes  purfuant  to  this  power,  reserving  the  rent 
^t  Lady  jpay  and  Michaelmas^  and  died  upon  Michael* 
mas  Day  between  3  and  4  o'dockin  the  afternoon,  and 
befqrjB  fun-fet*     One  of  the  leflees  paid  his  rent  to 
Bit  James  Oxenden  in  the  morning  of  the  faid  Michael* 
mas  Day 9  but  the  other  tenants  had  not  paid  the ,  rent. 
The  queftion  was,  whether  the  rents,  which  were  not 
paid,  belonged  to  the  executors  of  Sir  James^  or  to  the 
jpintrefs. 

■ 

It  was  decreed  by  the  Mafter  of  the  Rolls,  that,  the 
leflbr  dying  before  fun-fet,  and  there  being  no  remedy 
for  the  leflbr  to  recover  this  rent  during  his  life,  it 
ihould  go  to  the  jointrefs :  and  that  the  executors  of 
Sir  James  Oxenden  fbould  aUo  pay  the  rent,  wUch  he 
Upceived  on  the  day  of  his  death,  to  the  jointrefs  } 
though,  as  to  this  laft  point,  there  is  a  quere  by  the 
Reporter. 

S  71.  Where  a  rent-fervice  was  in  arrear,  the  com.  Of  Diftreb 
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on  the  lands,  wd  it  idzt  the  cattle  and  other  perfoaal 
chattels  fpund  there,  and^  fell  them  for  the  payment  of 
the  rent,  vhich  ii  called  a  Mftrefs. 

32  Hen.  8.  %  1%^  By  feveral  modem  ftatutes,  this  remedy  is 

8  Ann  c.  14.  extended  to  the  proprietors  of  rent-charges,  and  to  what 
4  eo.  .  •    .  ^^^  formerly  called  rerUsfeck^  and  to  their  executors 

or  lulminiftrators,  t^tn  after  the  determiaauon  of  the 

leafe^s  vpcm  which  rents  are  refenred. 

Condition  of  %  73*  It  WBS  formerly  ofual,  where  a  feoffment'  was 
liT-TsaV.      nutde  referving  rent,  to  infert  a  condition  in  the  deed, 

that,  if  the  rent  was  behind,  it  (hoidd  be  lawful  for 
the  itoSot  or  his  hdrs  to  re-enter  and  hold  the 
lands,  until  he  was  iatisfied  for  the  rent  in  arrear. 
This  was  held  not  to  be  a  condition,  abfolutely  to  de- 
feat the  eftate ;  but  the  feoffor,  on  his  entry,  ihould 
only  held  die  land  as  a  pledge,  unA  he  was  paid  the 
tent )  and  the  profits  fhould  not  go  in  difcharge  or  on 
account  of  the  rent,  but  ihould  be  applied  to  his  own 
ufe. 

1  loft.  203  tf.        S  74*  B^^  "Lotd.  .Coke  obferves,  that,  if  the  words  of 

the  condition  were,  that  the  feoffor  fhould  re-^ter  and 
take  the  profits,  until  thereof  he  was  fatisfied,  there 
the  profits  ihould  be  accounted  as  parcel  of  the  fatif- 
fa&ion. 

I  Ina.  aoj  J.  S  75-  Th^  diflinftion,  when  the  profits  taken  by 
"'  3.-  the  leffpr  after  entry  are,  and  when  they  are  not  to  be 

in  latisfadion  of  the  rent,  is  not  admitted  in  equity. 

For, 
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For»  the  Court  of  Chaiurety  ^iil  always  make  the 
\tt[oT  account  to  the  leflee  for  the  profits  of  the  eftate» 
during  the  time  of  his  being  in  pofleffion ;  and  will 
decree  him,  after  he  has  fadsfied  the  rent  in  arrear^  ^ 

and  the  cods  attending  his  entry  and  detention  of  the 
lands,  to  give  up  the  pofleffion  to  the  leflee,  and  to 
pay  him  the  furplus  profits  of  the  eftate^ 

$  76.  In  grants  of  rent-charges,  a  claufe  of  entry  on  Claule  ot 
the  lands,  .out  of  which  the  rent-charge  iflues,  is  ufually  ^^^  ^^ 
inferted  ;  in  confequence  of  which,  an  intereft  Veils  in  Cowlcy» 
the  grantee,  whenever  the  rent«charge  u  ui  irrear,  T.Rayiii.i35. 
which  he  may  reduce  into  pofleffion  by  an  e|eifaaient ;   '^ 
but  the  pofieiiion,  thus  acquired,  is  only  till  the  grantee 
of  the  rent-charge  is  latisfied  his  arrears  out  of  the 
rents  and  profits  of  the  land* 

5  77*  In  cafe  of  a  diftrefs,  no  demand  of  rent  is  Gilh.  73. 
neceflary  j  but,  where  the  remedy  for  the  recovery  of 
rent  is  by  way  of  entry,  there  mull  be  an  a&ual  de» 
mand  made  previous  to  the  entry,  otherwife  it  is  tor* 
tious ;  becauie  a  condition  or  power  of  entry  is  in  de- 
rogation of  the  grant:  and,  the  eftate  at  law  being 
once  defeated,  it  is  not  to  be  reftored  by  any  fuhfe- 
^uent  payment.  It  is  therefore  prefumed,  that  the 
tenant  is  refiding  on  the  pr^mifes  in  order  to  pay  the 
rent,  for  the  prefervation  of  the  eftate ;  unlets  the  coi^ 
trary  appears,  by  the  feofllbr's  being  there  to  demand 
it.  Therefore,  unkis  there  be  a  demand  made,  and 
the  tenant  thereby,  contrary  to  the  prefumption,  ap- 
jpears  not  to  be  on  the  land,  ready  to  pay  the  tent,  the 

law 
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law  will  act  giyethe  leflbr  the  benefit  of  le-cntry,  to 
defeat  the  tenant's  eftate^  without  a  wilful  de£siult  in 
him;  which  cannot  appear,  unlefs  a  demand  is  a£hially 
made  on  the  land* 

Jltglit  of  S  78.  In  limiea&mt  of  rent^charges^  a  power  d[ 

wijtd  Vk.    ^try  is  ufually  given  by  the  opqation  of  the  ftatute 

of  ufes ;  a$,  if  lands  are  conveyed  to  J.  and  his  heirs, 
to  the  ufe,  intent,  and  purpofe,  that. J?.  may  receive 
out  of  the.  lands  fo  conveyed  a  certain  amiual  fum :  or 
Tit.  94.  yearly  rent-charge :  and  to  this  further  ufe,  intent,  and 

©ilk.  Rent,      purpftTe^  .that;if  fuch  rent-charge  be  in  arrear  for  a  cer- 
tain time,  it  fliall  be  lawful  for  B.  and.  his  aiCgns,  to 
HtrergiH  v.     enter,  uponiand^hold  the  land,  and  receive  the  profits 
Cio. jac.  510.  thereof,  ^until  the  arrears .  of.  the  rent«charge  are  fatif- 

fied :  here,  as  foon  as  the  rent  is  in  arrear,  an  ufe  de- 
rived out  of  the  feifin  of  the  truftee  or  releafee  to  ufes 
fpringa  up,  .•  and . vefls  in  the  perfon.  to  whom  the  power 
Vide  Tit.  !!•  of  entry  is:  given.    This. ufe  is  immediately  transferred 

into  pofleilion,  by  the  operation  of  the  ftatute  tjHen.  8. 
.  He  has,.  confequent|y^  a  right  to  take  and  keep  that 
pofieifion,  until  the  purpofe  for  which  it  is  executed 
isiktisfied,:and  then  the  ufe  determines*  .By  virtue 
of  this  eftate,  he  may.  make.,  a  leafe  for  y^ars  to  try  his 
titlein  ej^dment,  dther  to  obtain  poflei&on  of  the  lands 
if  it  be  withheld  from  him,  or  to  reftore  it,  if  it  bet 
difturbed  or  devefted :  and,  if  he  affigns  over  the  rentr 
charge,  this  right  of  entry  and  perceptio;i  of  the  rents 
and  profits  of  the  lands,  charged  with  the  payment  of 
it^  will  pafs  the  a%|iee, 


I 
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•    S  79*  By  the  flatute  4.  Geo.  2.  c.  28.  f.  2.,  it  is    Ejeftment, 

V  ide  I  Sftond* 

enabled,*  that  every  laadlord^  who  by  his  ieafe  hath  a   Rep.  287 «« 

right  of  re-entry  in  cafe  of  non-payment  of -rent,  when 

half  a  year's  rent  is  due,  and  no  fuiBcient  diftrefs  is  to 

be  had,  may  ferve  a  declaration  in  ejedment  on  his 

tenant,  and  affix  thefame  on  fome  notorious  part  of 

the  premifes,  which  ihall  be  valid  without  any  formal 

re-entry  or  previQus  demand  of  rent :  aind  a  recovery   i  Barr.  6ao. 

in  fuch  ejedment  iball  be  final  and  conclufive,  both  ia  \i^^ ^' 

law  and  equity,  unlefs  the  rent  and  all  cofts  be  paid 

or  tendered  within  fix  calendar  months  after. 

By  the  fourth  fedion  of  this  ftatute,  it  is  provided,   i  In(L  aos  #. 
that,  if  the  tenant,  at  any  time  before  the  trial  in  ejed-  "'  ^* 
ment,  pays  or  tenders  to  the  leflbr  or  landlord  the 
whole  rent  in  arrear  with  the  cofts,  or  pays  fuch  arrears 
and  cofts  into  the  court,  the  proceedings  in  qedment 
(hall  ceafe  and  be  difcontmued« 

S  So.  As  it  is  a  maxim  of  equity,  that  a  right  (hall   Courts  of 
not  be  without  a  remedy,  the  Court  of  Chancery  will,  Traitr«f  Eq. 
in  fome  cafes,  give  its  affiftance,  to  perfons  entitled  to  ®'  '•  *•*•  ^'3* 
a  rent.    But  equity  will  not  grant  a  remedy  for  rent^ 
where  there  is  one  at  law,  nor  change  the  nature  of 
the  rent,  fo  as  to  make  the  perfon  liable,  xmlefs  there 
is  fraud  in  preventing  the  diftrefs. 

§81.  Where,  by  great  length  of  time,  it  is  become  Bridget  y. 
impoflible  to  know  out  of  what  particular  lands  antient  6  Bro.  ParL 
quit-rents  are  iffuable,  the  Court  of  Chancery  has  exer-  ^  3^^- 
cifed  a  jurifdidion }  and  has  conftantly,  on  proof  of 

payment 
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ptyment  within  a  reafooable  diiie»  decreed  a  ikisEic- 
don  for  all  arrears  of  Aicb  rents,  and  payment  thereof 
for  the  future. 

AaioM  •(  S  82.  There  are  alfo  many  cafes,  in  which  an  aAion 

C^ci^.       of  dd)t  may  be  brought  fi>r  rent :  and,  in  all  modem 

leafes,  wherein  rent  is  refervedt  a  covenant  is  infertcd, 
on  the  part  of  the  leflee,  to  pay  the  rent,  on  which  an 
•  aAioo  of  covenant  may  be  farottght* 
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Se£lion  i* 

1^T7ITH  refped  to  the  feveral  incidents  to  rents^  the  a»  Eftatelft 
^'^    firft  is,  that  a  perfon  may  have  an  cftate  in  fee  Ttil^*\t 
fimple  in  a  rent-fervice,  and  alfo  in  a  rent«charge. 


may 
bad  in  a  Rent. 


§  a*  A  rent  being  an  incorporeal  hereditament  iflo- 
ing  out  of  land,  is  comprehended  within  the  ftatute 
De  Ikmis  Candttionalibus^  and  may  therefore  t>e  in*  Tit.  a,  t*  u 
tailed-  ^^^ 


%  3.  There  is^  however,  a  very  material  diftin&ioa 
between  a  rent  limited  to  a  perfcia  and  the  heirs  of  his 
body,  and  an  eftate  in  land  limited  in  the  lame 
manner :  for  the  tenant  in  tail  of  the  hnd  may,  by  a 
common  recovery,  bar  the  intail,  and  acquire  an 
eftatBLin  fee-iimpie  therein]^  whereas  the  tenant  in 


of  ajo. 


sLtttw.issj^. 
3P.  Wmi. 
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of  a  rent  chaise  can  only  acquire  a  bafe  fee  by  a  reco^ 
very,  which  will  determine  on  failure  of  iflue  of  his 
body.  This  doftrine  arifcs  from  the  principle,  that, 
a  rent-charge  being  againft  common  right,  the  hw 
will  not  allow  the  grantee,  by  any  a£l:  of  his,  to  give 
it  a  longer  duration  or  exiftence  than  that,  which  was 
given  to  it  by  its  original  creation. 


SmhiiT. 

Sid.  385. 
Anon.  ^^• 
Mod.  513* 


AndanEfttte 
lor  Life  or 
Ycss9» 


5  4*  But,  where  a  rent-charge  was  granted  to  A. 
and  the  heirs  of  his  body,  remainder  to  B.  and  his 
heirs ;  it  was  hdd  that  a  recovery  by  A.  would  con- 
vert his  eftate  tail  into  a  fee  fimple ;  becaufe  the  donor 
orgrantor  of  the  rent«charge  had  created  a  fee  there- 
in, and  therefore  the  duration  of  the  rent-chaxge  was 
not  enlarged. 

5  5.  A  rent-charge  may  de  limited  to  a  perfon  for 
his  own  life  or  that  of  any  other  perfon,  or  for  any 
number  of  lives :  in  which  cafe  the  grantee  will  be 
tenant  for  life  or  pur  autre  vie  of  fuch  rent»  A  rent- 
charge  may  alfo  be  limited  to  a  perfon  for  any  number 
■of.yeaiss.      -       . 


Occuptncy 
of  Rent. 
Salter  ▼. 
Botejer, 
cited  Vaugh. 

LSalk.  1S9. 


5  ^*'  By  the  <:ommon  law,  there  could  be  no  gene- 
ral occupant  of  a  rent :  for,  where  a  rent  was  granted 
to  A.  during  the  life  of  J9.  and  A*  died,  living  J9., 
the  rent  determinied.  For,  the  grant  being  originally 
made  to  A.  only,  when  he  died,  no  one  could  claim^ 
it  as  occupant ;  becaufe  there  could  be  no  entry  upon. 
it :  nor  could  any  one  claim  it  under  the  deed,  be- 
caufe no  one  was  paity  to  it  but  the  grantee.    It  fol* 

.    .  lowed^ 
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Ibwed,  therefore,  that,  as  no  one  could  take  it  uhdef 
the  grant,  it  ceafed  and  determined. 

5  7.  There  might,  hoTi^evef^  have  been  a  fpeCial   Y^uA.  2ot. 


vauffii 


388 


occupant  of  a  rent :  as,  if  a  rent  was  granted  to  ^« 
and  his  heirs  during  the  life  of  B.,  and  A.  died, 
living  B.  and  leaving  an  hdr^  fuch  heir  would  have 
been  a  fpecial  occupant  of  the  rent» 

§  8.  If  a  man  had  granted  a  rent  to  A.  his  ex&»   Buller  ▼. 
cutors,  adminiftrators,  and  s^gns,  durihg  the  life  of  ^  RoBTAb, 
B.  it  is  faid  to  have  been  agreed  by  the  court,  that  the    'S*« 
executor  of  the  grantee  (hould  not  be  a  fpecial  occu« 
pant ;  becaufe  it  was  a  freehold^  Which  could  not  de^- 
fcend  to  the  executor.     Mr.  Cox^  in  his  valuable  notes   3  P.  Wnm 
to  Peere  Williams^  has  obferved,  that  there  feems  to   *  ^ 
have  been  no  found  reafon  for  this  diftindion  :  and 
this  obfervation  muft  be  allowed  to  be  periedly  jufl, 
when  it  is  obferved  that,  where  lands  were  demifed  Tit.  3.  r.  93% 
to  J.  S.   his  executors,  adminiftrators,  and  af&gns, 
during  the  life  of  B.  the  executors  were  held  to  be 
fecial  occupants.     And,  if  freehold  lands  are  allowed 
to  veil  in  executors,  as  fpecial  occupants ;  there  can 
be  no  reafon  why  a  freehold  rent  ihould  not  veft  in 
diem  alfo. 

S  9*  In  confequence  of  the  ilatute  o^  frauds,  an  Tit^  3.  f.  94* 
eftate  fur  autre  vie  iil  a  rent  is  now  devifeable  \  and, 
S  not  devifed,  is  aflets  in  the  hSnds  of  the  heii^,  if  h^ 
takes  it  as  fpecial  occupant ;  and,  where  there  is  no 
fycddi  occupant,  it  fhall  veft  in  the  executor  o^  ad'' 
miniftrators  of  thofe,  who  had  it,  and  ihall  be  affets  in 

VoL.ni.  2  their 
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their  handsy  and,  if  aot  devifed,  be  confidered  a9  * 
perfonal  eftate. 

Tit. 3. r.  94/        S  io*  I^  ^  ^^  ^  ^*  ^^^  ^^  ^^^^  ^^^^  ^^  down 
364  TOtc  b.     ^y  ^T^i  Keeper  Harcourt^  that  if,  fmce  the  (latute  of 

frauds,  a  rent  be  granted  to  A.  for  the  life  of  B.  and 
^.  die,  living  j?.,  ^.'s  executors  or  adminiftrators^ 
i^iall  have  it  during  the  life  of  j8»  For  the  ftatutq 
is  not  only  made,  to  prevent  the  inconvenience  of 
fcrambling  for  eftates,  and  getting  the  firft  poiTeflion, 
after  the  death  of  the  grantee ;  but  likewife  for  pre- 
ferving  and  continuing  the  eilate,  during  the  life  of 
the  ajiui  que  vie ;  that  though,  by  his  dying  without 
having  made  any  fuch  difpofition,  in  nicety  of  law, 
this  eftate  would  have  determined ;  yet  by  the  (tatute 
that  intereft,  which  pafled  from  the  grantor,  ought  to 
be  preferved,  and  &ould  go  to  the  executors  or  admi- 
niftrators  of  the  grantee,  during  the  life  of  the  cejiui 
que  vie :  and  the  ftatute,  in  this  cafe,  did  not  enlarge^ 
but  only  preferve,  the  eftate  of  the  grantee. 

Curtcfy.  S  1 1 .  A  perfon  may  be  tenant  by  curtefy  of  a  rent; 

as  ivell  as  of  land  :  and  a  feifin  in  law  will  be  fuffi- 
cient  for  this  purpofe}  becaufe,  in  many  cafes,  it  may 

X  Inft.  20  a.     ^^  impoflible  for  the  huftjand  to  acquire  any  other 

1  Rep.  97  i.    feifin. 

*  •  •  • 

Dettrlck  r.  $  12.  A  reut^charge  was  granted  to  a  womsin  and^ 

1  b*id."iTo.      ^  heirs,  payable  at  two  feafts  in  the  year ;  the  firft 
1^7*  payment  to  be  made  at  fuch  of  the  faid  feaft  days^  as* 

Ihould  happen  after  the  death  of  /.  S.  The  womaff 
married,  had  iiTue,  and  died;  and  the  queftion  wa$j^ 

whether 
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whether  the  hufband  fliould  be  tenant  by  the  curtefy 
of  this  rent.  No  judgment  appears  to  have  beeij 
given  J  but  Glynn^  Chief  Juftice,  thought  the  hufband 
was  entitled  to  curtefy  j  for,  although  the  rent  was  to 
commence  infuturo^  yet  it  was  grantable  over  pre- 
iiently,  which  proved  it  to  be  in  ejfe  ;  fo  that  the  wife 
might  be  faid  habere  bereditatem^  and  the  feiiin  wa$ 
not  material,  it  being  the  cafe  of  a  rent* 

§  13.  It  is  faid  by  Lord  Coke^  that,  if  a  woman  ^\^^'  y>^- 
make  a  gift  in  tail,  and  referve  a  rent  to  her  and  her  ch.  2,  f,  10! 
heirs,  and  the  donor  taketh  hufband  and  hath  iifue, 
and  the  donee  dieth  without  i0ue,  the  wife  dieth,  the 
hufband  fhall  not  be  tenant  by  the  curtefy  of  the 
rent :  for  that  the  rent  newly  referved  is  by  the  aft  of 
God  determined,  and  no  flate  thereof  remaineth. 
But,  if  a  man  be  feifed  in  fee  of  a  rent,  aad  maketh 
a  gift  in  tail  general  to  a  woman ;  fhe  taketh  hufband, 
and  hath  iflue  j  the  ifiue  djieth ;  the  wife  dieth ;  with- 
out  ifTue  J  he  fhall  be  tenant  by  the  curtefy  of  the  rent^ 
becauie  the  rent  remaineth.N 

Mn  Hargrave  has  added  to  this  pafTage  the  follow- 
ing note  from  Lord  Htf/(?*s  manufcripts.— •'*  So,  if  it  was 
"  a  rent  de  novo  granted  in  tail,  and  the  wife  dies 
"  without  iiftte,  the  hufband  Ihall  be  tenant  by  the 
*«  curtefy/* 

* 

§  14.  A  rent  fervice  is  fubjefl:  to  dower;  fo  that  if  Dower, 
a  huiband  make  a  leafe  for  years,  either  before  or   *  ^°^'  3^  *• 
after  the  covertiu-e,  referving  a  rent,  and  diesj  his 
widow  will  he  endowed  of  a  third  part  of  the  rever- 

Z  2  fion, 
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Idem.  fion,  together  with  a  third  part  of  the  rent.    So,  if  the 

Aou  4*  huiband  snake  a  gift  in  tail,  referving  rent ;  as  fuch 

rent  i$  payable  out  of  aif  eftate  of  inheritance,  the 
^e  will  be  endowed  of  a  third  part  of  it,  as  long  as 
it  continues.  But,  if  a  huiband,  before  marriage, 
makes  a  leafe  for  life,  referving  rent  to  him  and  his 
heirs,  and  dies ;  his  widow  trill  not  be  endowed  of 
this  rent,  becaofe  her  huiband  had  not  an  eftate  of 
inheritance  therein. 

Ucm.  §  15.  A  rent-charge  in  fee  or  in  tail  is  alfo  fubjed 

to  dower ;  but  an  annuity,  which  is  only  a  perfonal 
inheritance,  is  not  fubjed  to  dower.  And,  if  a  rent* 
charge  be  granted  to  a  man  and  his  heirs,  who  dies, 

I  lofu  144  i*  and  his  widow  brings  a  writ  of  dower  againft  the  heir; 

who  anfwers  that  he  claims  the  fame  as  an  annuity, 
and  not  as  a  rent-charge,  yet  the  widow  fliall  recover 
dower  out  of  it :  for  the  heir  cannot  determine  his 
eledion  by  claim,  but  by  fuing  a  writ  of  annuity. 

Perk.  373  §  16.  If  the  heir  had  brought  a  writ  of  annuity, 

and  had  obtained  judgment,  before  the  wife^s  claim 
of  dower,  fhe  could  not  recover ;  becaufe  it  vr^s  then 
become  an  annuity* 

CHaplmn  §  17.  Where  a. rent  denovo  is  granted  to  a  man 

sP.  Wnw.      ^^^  ^^^  ^^^  ^^  ^  body,  and  the  grantee  dies  with* 
229.  out  ifliie,  his  widow  will  not  be  endowed  of  it :  for, 

the  rent  being  determined  by  the  death  of  the  huiband 
without  ifTue,  the  widow  cannot  be  endowed  of  that 
which  is  not  in  being  ;  though  it  is  otherwife,  where 
the  tenant  m  tail  of  land  marries  and  dies  without 

iflue^ 
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iflue,  whereby  the  eftate  tail  is  deterxnipe<} :  for,  in  Tit.  &  ch.  3. 
that  cafe,  the  mfe  ihall  be  endowed  notwithftanding^    '  ^' 
becaufe  the  land  is  in  being,  though  the  eftate  tail  is 
determined ;  and  the  dower  is  in  fome  refpefts  a  con^ 
tinuance  of  the  eftate. 

$  1 8.  It  is,  however,  faij  by  Lord  Talbot  In  the 
fame  cafe,  that,  if  a  rent  in  ejfe  be  granted  to  A.  in 

tail»  remainder  to  B.  in  fee,  and  A^  marries  and  dies 

• 

without  iflue,  his  wife  fhall  be  endowed ;  or,  if  a  rent 
de  novo  be  granted  to  A.  in  tail,  remainder  to  B.  m 
fee»  and  A.  marries  and  dies  without  ilTue,  his  wife 
9iall  be  endowed :  for  the  eftate  tail  in  the  rent  ihall 
^e  allowed  to  continue  as  againft  the  remainder-man. 

$19.  A  woman  will  not,  however,  be  entitled  to  Chaplinn 
dower  of  a  rent ;  unlefs  l)er  huft)an4  had  the  legal  jnf^^  *"' 
eftate  in  fuch  rent. 

.    5  ^^-  Rents  are  exprefsly  mentioned  in  the  ftatute  Within  the 
27  Hen*  8.  c.  10.  of  ufes,  and  may  therefore  be  con-  ufci, 
veyed  to  a  ufe,  which  will  be  executed  by  the  ftatute, 

S  21.  Thp  ftatute  alfo  provides  for  the  creation  of 
rents  de  novo  ;  by  which  it  is  enafted,  that  where  any 
perfon  or  perfons  ftand  feifed  of  any  lands  to  the  ufe 
and  intent  that  fome  other  perfon  fhall  receive  a  rent 
put  of  the  lame  lands,  in  every  fuch  cafe  the  perfon^ 
having  fuch  ufe  and  intereft  to  have  the  fame  f  ent^ 
ihall  be  adjudged  and  deemed  to  be  in  poifeifion  and 
feiiin  of  the  fame  rent  of  and  in  fuch  like  eilate  a«  he 
feiad  in  the  ufe  of  the  (aid  rent. 

Z  3  §  32.  Lord 
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§  22.  Lord  Bacon  J  in  his  reading  on  this  ftatute^ 
obferves  that  in  confequence  of  the  words,  *'  whereas 
^*  divers  perfons  are  feifed,*'  a  doubt  arofe  whether 
the  ftatute  was  not  confined  to  rents  in  ufe-  at  the 
time;  but  that  this  was  explained  in  the  following 
words,  **  were  or  fliould  be  feifed.'' 

$  2  j.  The  ftatute  of  ufes  not  only  transfers  a  rent, 
but  alfo  all  remedies  and  rights  given  for  the  recovery 
thereof,  as  being  incident  thereto  j  but  does  not 
transfer  collateral  rights. 

Cookv.Hcile,        %  24.  Thomas  Cook  granted  a  rent-charge  of  200/. 

%,  Mod.  138.    ^^^  annum  to  truftees,  in  truft  for  Mary  Cook ;  to  hold 

to  them,  their  heirs,  executors,  adminiftrators,  and 
affigns,  in  truft  for  the  faid  Mary  for  life ;  with  a 
claufe  of  diftrefs,  and  a  covenant  to  pay  the  rent- 
charge  to  the  truftees  f©r  the  ufe  of  the  wife. 

The  court  were  of  opinion,  that  tliis  rent-charge 
was  executed  by  the  ftatute  of  ufes,  by  the  exprefs 
words  thereof,  which  execute  fuch  rents  granted  for 
life,  upon  truft  ;  and  transfers  all  rights  and  remedies 
incident  thereunto,  together  ^^ith  the  poffeffioni  to  the 
cejiui  que  ufe :  fo  that  though  the  power  of  diftrain- 
ing  was  limited  to  truftees  by  the  deed,  yet  by  the 
ftatute,  which  transferred  that  power  to  Mary  Cookj 
ftie  might  diftrain  alfo ;  but  the  covenant,  being  col- 
lateral, could  not  be  transferred. 

§  25.  The  operation  of  the  ftatute  of  ufes  is  the 
fame^in  the  cafe  of  rents,  as  in  that  of  lands  :  for  it 

only 


7iile  XrVIIL    Rents.    Ch.u.  §  ^5-^47.  ,^4Z 

only  transfers  the  legal  eftate  in  the  rent  to  the  firft 

cejiui  que  ufe.    And,  therefore,  a  conveyance  to  A.    Vide  Tit.  12. 

and  his  heirs,  to  the  ufe  and  intent  that  B.  and  his   ^  *  '  *  ^' 

heirs  may  receive  a  rent  out  of  the  eitate,  gives  B.  the 

legal  fee  of  the  rent ;  fo  that,  if  it  is  afterwards  4«- 

clared  that  B.  and  his  heirs  ftre  to  ftand  feifed  of  the 

tent  to  ufes,  the  intended  cejiuis  que  ufe  take  only  trull 

or  equitable  eftatcs^ 

§  26.  Lady  Hanby  conveyed  divers  lands,  to  the  Chaplmv. 
ufe  and  intent  that  certain   truftees,    in  the   deed   j.p'^wms, 
named,  ihould  receive  and  enjoy  a  tent-charge  of  30/.   ^^9* 
per  annum  to  them  and  their  heirs ;  and  then  the  faid 
rent  was  to  be  to  the  ufe  of  Porter  Chaplin  ia  tail 
male,  remainder  over.     Porter  Chaplin  died,  leaving 
liTue  Sir  John  Chaplin  ;  who  married  the  plaintiff,  and 
died  without  iffue. 

One  of  the  queftions  was,  whether  Lady  Chaplin 
was  dowable  of  this  rent* 

Lord  Chancellor  Talbot  was  of  opinion,  that  Sir       ' 
John  Chaplin^  having  only  a  truft  eftate  in  this  rent, 
his  widow  was  not  dowable  of  it. 

S  27.  A  rent  may  be  granted  in  reminder,  after  a  May  be 
limitation  of  it  to  a  perfon  for  life:  and,  if  a  rent  Cndcr. 
were  granted  to  A.  for  the  life  of  B.  remainder  over, 
though  A.  fliould  die  in  the  life-time  of  5.  fo  that  the   Salter  r. 
particular  eftate  determined  in  intereft  as  to  the  per-  y^iv^^g  ,q 
ception  of  the  profits  3  yet,  inafmuch  as  the  terre- 
'  .  Z  4  tenant 


^1^^ 
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tenant  during  this  time  held  the  land  difcharged^  it 
va8  fuffideqt  to  fupport  the  remainder. 


VOIlt«R.CQU 

♦52. 


AQte>  f.  9- 


5  28.  Ml"*  Feame  doubts,  whether  this  holding  of 
the  land  difcharged  would  have  fupported  a  contin* 
gent  remainder i  but  fays,  that  at  this  day  there  can 
))e  no  room  for  a  queftion  of  that  nature :  for,  fmce 
the  ftatutes  29  Cba.  !•  c.  3.  and  i^Geo.  3.  c.  2c.,  the 
rent  is  holden  to  continue  in  the  reprefentatives  of 
the  grantee  dying  in  the  l|fe-tiipe  of  the  cejhii  que 


peachy 
Salk.  577, 


M«y  eom- 

nence  iafu" 
Flowd.  156. 


§  29.  A  grant  of  a  rent  to  A.  and  the  heirs  of  hU 
body,  remainder  to  B^  and  his  heirs,  has  been  held 
good*  For,  though  it  was  objefted,  that  there  could 
be  no  remainder  of  that  whereof  there  was  no  rever* 
iion ;  yet  it  was  held  by  Lord  Holt^  that  there  may  be 
a  remainder  of  a  rent  de  novo :  for  the  intent  of  the 
i  party  gives  it  firft  a  beipg  for  the  whole,  and  then  the 
leiTer  eflates  are  carved^out  qf  it. 

S  30.  A  rent  de  novo  may  be  granted,  fo  as  to  com- 
inence  in  futuro :  for  tb's  h  not  like  the  cafe  of  lands, 
where  the  livery  muft  carry  the  freehold  immediately ; 
and  where  the  abeyance,  for  want  of  diftinguifhing 
in  whom  the  freehold  is,  may  be  of  prejudice  to  the 
rights  of  others.  But  the  grant  of  a  rent  de  novo  Is 
not  attended  with  the  like  inconvenience :  for  no  man 
can  have  a  precedent  right  to  a  things  which  is  created 

by  the  pwt  itfdff 


$31.  Arm 


5  31.'  A  rent  in  effe^  or  already  created,  cannot  Oilb.Ca* 
however  be  granted  to  commence  in  futuro^  becaufe 
CO  fuch  a  rent  there  may  be  a  precedent  title }  and, 
therefore,  fuch  a  grant  is  not  good :  for  fuch  free- 
holds, by  being  thus  fplit  and  fevered,  do  hide  the 
perfon  in  whom  the  right  is;  and,  therefore,  the 
party,  that  has  right,  will  not  ^be  able  to  difcem 
agahift  whom  to  bring  his  pracife  for  the  recovery 
of  it.         . 

§  32.  A  rent  de  novo  may  be  limited,  fo  as  to  ceafe  May  ceaCefiMr 
for  a  time,  and  afterwards  to  revive.  *  "^ 

Thus,  where  a  rent  de  novo  was  granted,  to  a  man  Fit*.  Dower* 
and  his  heirs,  with  a  provifo  that,  if  the  grantee  died,   jenk^cint. 
bis  heir  being  within  age,  then  the  rent  fliould  ceafe   i-C**^- 
during  his  minority ;  and  the  grantee  died  leaving  his 
heir  within  age,  the  wife  of  the  grantee  brought  a 
writ  of  dower  agsunft  the  terre-tenant.    And  it  was 
held  in  parliament,  that  the  demandant  Ihould  have 
execution  againft  the  heir,  when  he  came  of  full 
age. 

S  33»  Where  a  perfon  is  once  feifed  or  poflefled  of  A  Rent  caa« 
g  rent  he  cannot  afterwards  be  difleifed  or  difpoflefled  l^cfud. 
thereof:  becaufe  a  rent,  being  merely  a  contingent  5^^*'H«» 
right,  collateral  to,  though  ifliiing  out  of,  lands ;  it         ' 
cannot  be  devefted.    For,  although  a  perfon,  who 
has  a  rent,  be  not  in  the  adual  receipt  and  enjoyment 
of  it,  yet  by  non^u/er  only  he  does  not  ceafe  to  have 
a  vefted  efbte  or  iotereft  therein,  fo  thjit  he  fUU  coq- 
tiques  tCT  be  in  pofleflion :  for,  a  rent  being  a  mere 

creature 
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Hawk.  P.  C.  creature  of  the  law,  it  is  always  confideted  to  be  in 
Clu  64.  f.  45.  ^g  pofleffion  of  him,  whom  the  law  adjudges  to  have 

^  right  to  fuch  pofleffion. 

§  34*  It  fhould,  however,  be  obferred,  that  a  rent 

may  be  devefted  by  a  diflei(in:   and  the  diflferent 

modes,  by  which  a  man  iliight  be  difieifed  of  a  rent. 

Sec 937. 240*  are  ftated  hjLittkfpn;  becaufe,  when  he  wrote,  an 

aflife  was  in  mod  cafes  the  only  remedy  for  the-  reco- 
very of  a  rent ;  and  it  only  lay,  where  the  party  was 
difieifed.  But  difleifins  of  incorporeal  hereditaments 
are  only  at  the  ele£l:ion  and  choice  of  the  party  in- 
jured  J  who,  for  the  fake  of  more  eafily  trying  the 
right,  is  pleafed  to  fuppofc  himfclf  diflafed :  for,  as 
there  can  be  no  aflual  difpofleffion,   he  cannot  be 

10  Rep.  97  fl.   compulfively  difleifed  of  any  incorporeal  heredita- 
sCamm.170.  ^^^^^ 

§  35.  The  doftrine,  that  a  rent  cannot  be  dcvefted, 
tetends  even  to  the  cafe,  where  rent  is  paid  to  a 
perfon,  who  has  no  title  to  it :  for  it  is  faid  by  Lord 
Ten.  104.  Chief  Baron  Gilbert,  that  if  A.  is  feifed  of  a  tent- 
charge,  and  the  tenant  of  the  land  pays  it  to  another, 
this  does  not  deveft  A.  of  his  right  j  becaufe  the 
wrongful  payment  of  -^/s  tenant  cannot  alter  his 
right :  it  is  therefore  a  payment  in  his  o^m  wrong, 
tod  it  ftiH  remains  in  arrear  to  A.  This  feeriis  the 
ttrongeft  cafe  that  can  be  put  upon  the  fubjed. 

How  ft  Rent        S  3^*  ^^^^  ^^^^  %^»  ^^^  *  J>articular  eftate  of 
may  be  for-     ^y  ^^^^  ^^  ^^  *^  g^^^^  cannot  be  forfeited  by 

I  lull.  2siK  itsy 


I 
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any  grant  in  fee,  by  deed :  as,  if  tenant  for  life  or 
years  of  a  rent,  grants  the  fame  by  deed,  this  is  no 
forfeiture  of  his  eftate ;  for  nothing  paifes  thereby, 
but  that,  which  lawfully  may  pafs. 
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§  37.  But  a  particular  eftate  in  a  rent,  or  in  any 
other  incorporeal  hereditament,  may  be  forfeited  by 
matter  of  record ;  of  which  an  account  will  be  given  Tit.  35. 
in  a  fubfequent  title. 


TITLE 


(    348    ) 


TITLE  XXVnL 


RENTS. 


CHAP.  in. 

Of  the  Difcbarge  and  Apportionment  of  Rents. 


%  I.  Dtjcbargi  of  Rmi'Servue* 
I  J.  Difcbargg  pf  Rent'Cbarge* 
31.  J^fonummnU  of  m  RnU" 
Charge* 


S  17.  Apportlmmittt of  RtmtSrr" 

we. 
41.  StatuU   II  Geo.  2.  for  mp* 

•  portiomng  of  Raii* 


Sedion  i« 


mc\m^  of     A  RENT.SERVICE  being  fomething  given  by  way 
itnt-fenrice.    -^^  of  retribution  to  the  Icffor,  for  the  ufe  and  oc- 

cupadon  of  the  land  demifed ;  the  leflbr's  title  to  the 
rent  is  founded  upon  the  principle,  that  the  land  de« 
mifed  is  enjoyed  by  the  tenant.  But  if  the  tenant  be 
^y  any  means  deprived  of  the  land  demifed,  his  obli* 
gation  to  pay  the  rent  ceafes ;  as  it  would  be  unjuft, 
that  he  fhould  be  obliged  to  make  a  return  for  that 
which  he  does  not  enjoy. 

%  RdL  Ab.         S  3*  Ff om  this  principle  it  follows,  that  if  the 
^S:  tenant  be  evided  from  the  lands  demifed  to  him,  he 

VUD«  I4J*  ^ 

will  thereby  be  difcharged  from  payment  of  the  rent ; 
but,  m  cafes  of  this  kind,  the  tenant  is  Uable  to  the 
•  payment  of  the  rent,  which  became  due  before  th(! 
evidion ;  becaufe  the  obligation  continues  as  long  as 
the  confideratioa* 

s  3.  If 
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•  §  3.  If  the  tenant  be  evifted  by  a  title  paramount.  Idem, 
before  the  day  appointed  for  the  payment  of  the  rent, 
fuch  eviction  will  difcharge  the  tenant  from  payment 
of  any  part  of  the  rent. 

§  4*  As  the  tenant  is  difcharged  from  the  payment 
of  the  rent,  when  the  land  is  evi&ed  by  a  title  para-  GUb.  149. 
mount ;  fo,  by  a  parity  of  reafon,  he  fhall  be  dif* 
charged  from  it,  when  the  lord  purchafes  the  tenancy: 
for,  in  fuch  cafe,  the  lord  cannot  have  both  the  land 
and  the  rent ;  nor  fhall  the  tenant  be  under  any  oUi^* 
gation  to  pay  rent,  when  the  land,  which  was  the 
confideration  is  refumed  by  the  lord  into  his  own 
hands.  And  this  refumption,  or  purchafe  of  the 
tenancy  by  the  lord,  makes  what  the  law  books  call 
an  extinguifhment  of  the  rent. 

§  5.  If  the  conveyance  of  the  land  be  not  abfolute,  Gilb.  15a 
but  upon  condition ;  or,  if  it  were  only  of  a  parti- 
cular eflate  of  ihorter  duration,  than  the  eftate  which 
the  lord  had  in  the  rent-fervice ;  in  thefe  cafes,  though 
there  be  an  union  of  the  tenancy  and  of  the  rent  in 
the  fame  hai^d,  yet  as  that  union  is  only  temporary  ; 
(for  upon  the  performance  of  the  condition,  or  deter- 
mination of  the  particular  eftate,  the  tenant  will  be 
reftored  to  the  enjoyment  of  the  land  by  virtue  of  the 
donation ;  and  confequently  the  obligation  to  pay  the 
rent  will  revive :)  therefore  the  rent  is  in  fuch  cafe 
<mly  fufpended,  not  extinguiihed. 

5  6.  Where  a  perfon  who  has  a  rent-fervice,  pur*  GUb.  152. 
chafes  part  of  the  land  out  of  which  the  r»t  iflties, 

the 
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tj)e  who}e  of  tbk  nent-fervice  is  not  thereby  difcharged^ 

but  on\^  ^  part,  proportioned  to  the  quantity  of  laixct 

Lit.  £  221.      pjurchafed ;  beca^fe,  in  the  cafe  of  a  rent-fervice,  the 

tenant  is  under  the  obligation  of  fealty  to  perforiu  to 
his  lord  the  fervices,   due  for  the  land  which  he  holds 
of  him :  a^jtd  this  obligation  continues,  while  any  part 
of  the  laud  i$  held  by  the  tenant ;  for,  otherwife  the 
remaining  part  of  the  lands  would  be  held  of  nobody, 
and  freed  from  all  feudal  fervices ;  which  would  for- 
merly haye  been  a  detriment  to  the  public.     And,  as 
the  tenure  between  the  lord  and  tenant  continued 
for  fo  much  of  the  land  as  remained   unpurchafed, 
the  tenant  was  by  lus  oath  of  fealty  obliged  to  perform 
die  fervices ;  but,  as  the  lord  had  rdumed  part  of  th« 
land,  the  fervices  were  diminifhed  in  proportion  to  the 
quantity  of  land  refumed. 

%  j.  Where  the  law  creates  a  duty  or  charge,  and 
the  party  is  difabled  to  perform  it  without  any  default 
in  him,  and  has  no  remedy  over,  there  the  law  will 
excufe.  This  is  the  principle,  upon  which  the  tenant 
has  been  held  in  the  preceding  cafes  to  be  difcharged 
from  the  payment  of  rent.  But  when  the  party  by 
his  own  contract  creates  a  charge  or  duty  on  himfelf. 
Dyer,  33  tf,  he  is  bound  to  make  it  good,  notwithftanding  any  ac- 
cident by  inevitable  neceflity  ;  becaufe  he^mlght  have 
provided  againft  it  by  his  contraft. 

Paradire  §  8*   In  confequence  of   this  doftrine,  it  was  re* 

AU^^^'fi         folved  that  a  leflee  for  years  was  bound  to  pay  his 

rent,  though  an  army  had  entered  upon  the  lands, 
and  kept  him  out,  fo  that  he  could  not  enjoy  them; 

for 
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for  the  rent  was  a  duty  created  by  Ac  refervation ; 
and,  had  there  been  a  covenant  to  pay  it,  there  had 
been  no  queftion  but  the  kffee  muft  have  made  it 
good,  notwithftanding  the  interruption  by  enemies  ; 
for  the  bw  would  not  protefl:  him  beyond  his  own 
agreement;  and,  the  refervation  being  a  covenant 
in  law,  it  was  the  fame  as  if  there  had  been  an 
a£bual  covenant. 

Another  reafon  was  added  \  that,  as  the  leflee  wais 
to  have  the  advantage  of  cafual  pr(^ts,  fo  he  mufl: 
run  the  hazard  of  cafual  loiTes^  and  not  lay  the  bur# 
then  of  them  upon  his  leiTor, 

S  ^.  It  has  been  refolved  that,  if  the  leffee  of  a   Monk  r. 
l^oufe  covenants  to  pay  the  rent  during  the  term,  he   ai^.^Raym. 
is  compellable  to  pay  it  though  the  houfe  is  burnt    ^477* 
down,  and  the  landlord  is  bound  to  rebuild  it.    And 
this  do&rine  has  been  fully  confirmed  in  a  modem 
cafe. 

§  10.  In  a  leafe  of  a  houfe  and  warehoufe  at  Wap*   Belfour  r. 
ping^  the  leffee  covenanted  to  pay  the  rent  and  keep    ,  XermR. 
the  prcmiffes  in  repair,  cafualties  by  fire  only  and   3^®* 
always  excepted.    The  houfe  was  burnt  down    by 
accident^  and  the  leffor  brought  an  a£tion  of  covenant 
for  the  rent.    The  leffee  pleaded  that  the  houfe  wan 
burnt  down  by  accident.    Upon  demurrer  the  couit 
was  of  opinion  that  the  point  had  been  determined  in 
the  cafes  of  Paradife  v.  Jane^  and  Monk  v.  Cot^n   Ante. 
And  Mr.  Juftice  Buller  read  a  note  of  the  cale  of 
Pindar  ¥•  Rutter,  at  the  fittings  at  WeJiminfUr  after 

Mich*. 


35t  Title XXVWL    Rents.    Cb.m.%  i6»  in 

Micb.  1767*    That  was  an  ejedment  by  the  tenanC 
againft  his  landlord,  to  recover  the  pofleffion  of  fomc 
houfes  which  had  been  burnt  down  during  the  term, 
and  had  been  rebuilt  by  the  landlord.    In  the  leafe 
there  was  an  ezprefs  covenant  on  the  part  of  the 
tenant  to  pay  rent,  but  he  had  paid  none  fubfequenc 
to  the  fire.    Lord  Mansfield^  before  whom  the  caufe 
was  tried,  faid,  the  confequence  of  the  houfe  being 
burnt  down  was,  that  the  landlord  was  not  obliged 
to  rc-build,  but  the  tenant  was  obliged  to  pay  the  rent 
during  the  whole  term.    The  premifles  coniifted  of 
houfes  only,  and  the  fire  had  made  them  quite  ufelefs. 
In  March  1 793  the  premifles  were  worth  nothing ; 
but  the  landlord  if  he  had  infifted  on  the  rigor  of  the 
kw,  might  have  obliged  the  plaintiff  to  pay  rent  for 
nothing  during  the  reminder  of  the  term ;  and  then 
"die  plaintiff  would  have  been  glad  to  have  delivered 
op  the  premiffes.    Therefore  he  left  it  to  the  jury  to 
tonfider  whether  it  was  not  to  be  prefumed  thai!  the 
tenant  had  abandoned  the  leafe  at  the  time  of  the  fire; 
and  accordingly  the  defendant  had  a  verdid. 

5  II*  This  dodrine  does  not  appear  to  have  been 

fupported  by  the  Court  of  Chancery,  for  in  a  cafe  of 

this  kind  which  arofe  in  1764,  but  which  went  off 

upon  another  ground.  Lord  Northington  faid, — "  The 

^^  juftice  of  the  cafe  is  fo  clear  that  a  man  fhould*  not 

^  pay  rent  for  what  he  cannot  enjoy,  and  that  occa* 

^  fioned  by  an  accident  which  he  did  not  undertake 

^  to  ftand  to,  that  I  am  much  furprifed  it  fliould  be 

^  looked  upon  as  fo  clear  a  thing  that  there  fhould  be 

^  no  defence  to  fuch  an  adion  at  law  \  and  that  fuch 

cr  2  cafe 
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^^  a  cafe  as  this  Ihould  not  be  confijered  as  much  an 
«  evidion,  as  if  it  had  been  m  eviaion  by  title :  for 
<*  the  deftru£tion  of  the  houfe  is  the  deflruaxon  of 
^<  the  thing.  Though  this  covenant  does  not  extend 
^  to  oblige  the  defendant  to  rebuild,  yet  when  an 
*^  aftion  is  brought  for  rent,  after  the  houfe  is  burned 
"  down,  there  is  a  good  ground  of  equity  for  an  in- 
«  junftion,  till  the  houfe  is  rebuilt/' 

§  12*   In  a  fubfequent  cafe  of  this  nature  Lord  Steele  t. 
Chancellor -^jj/7ey  is  reported  to  have  decided,  that   cited  rTerm 
though  the  landlord  was  not  bound  to  re-build,  yet   S.^*?^^* 

Treat*  of  £<{• 

the  tenant  was  neither  obliged  to  re-build,  nor  to  pay  B.  i.c.5.f.8. 
rent,  till  the  premifes  were  re-built. 

§13.   With  refped  to  the  difcharge  of  a  rent-  DtTcliargeoF 
charge,  it  is  laid  down  by  Littleton,  S  222.  that,  if  a  R^'*^-^^"^^- 
man  hath  a  rent*charge  to  him  and  his  heirs,  ifluihg 
out  of  certain  land,  if  he  purchafe  any  parcel  of  this 
to  him  and  to  his  heirs,  all  the  rent-charge  is  extind« 

S  14.  Lord  Cote  lays,  the  reafoin  of  this  extinguiih-  i  Inft.  147  '< 
ment  is,  becaule  the  rent  is  entire  and  againfl  common 
right,  and  iffuing  out  of  every  part  of  the  land ;  and 
therefore,  by  purchafe  of  part,  it  is  extinct  in  the 
whole. 

§  15.  Lord  Chief  Baron  Gilbert  oUerves,  that  the  Rents,  152. 
reafpn  of  the  difference  between  this  cafe,  and  that  of 
the  purchafe  of  part  of  the  lands,  out  of  which  a 
rent-fervice  iifues,  is,  becaufe,  in  the  cafe  of  a  rent- 
charge,  there  is  jno  connexion  of  tenure  between  the 

VpL.  Ill*  A  a  grantor 
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grantor  and  grantee,  as  there  is  in  the  cafe  of  a  renf« 
fervice.  And,  as  grants  of  rent-charges  were  of  no 
benefit  to  the  public,  and  afforded  no  additional 
*  ftrength  or  proteftion  to  the  kingdom,  the  law  carried 
them  into  execution  only  fo  far  as  they  could  take 
eSeft  according  to  their  original  intention:  and, 
therefore,  where  the  grantee  by  his  own  ad  prevented 
the  operation  of  the  grant,  according  to  its  original 
intention,  the  whole  grant  determined. 

Idcnu  §  1 6.  Lord  Coke  alfo  fays,  that,  if  the  grantee  of  a 

rent-charge  purchafes  parcel  of  the  land,  and  the 
grantor  by  his  deed,  reciting  the  faid  purchafe  of  part, 
granteth  that  he  may  diftrain  for  the  fame  rent  in  the 
refidue  of  the  land,  this  amaunteth  to  a  new  grant. 

It  Roll.  Abi  §  17.    If  a  perfon  have  a  rent-charge,  iffuing  out 

^*^*  of  twenty  acres  of  land,  and  he  releafcs  all  his  right 

in  one  acre,   this  will  extinguifh  the  whole  rent- 

chargie. 

■■  • 

%  iS.  It  frequently  happens  in  praftice,  that  a  per- 
fon entitled  to  a  rent-charge  is  difpofed  to  (exonerate 
part  of  the  lands  from  the  payment  of  it ;  but,  in 
confequence  of  the  above  doftrine,  difficulties  have 
arifen  in  fettling  the  mode  of  effedUng  fuch  exonera- 
tion,  wthout  rifking  the  entire  extinguifhment  of  the 
rent-charge.  The  common  mode  has  been,  for  the 
grantee  of  the  rent-charge  to  join  in  the  conveyance 
of  the  lands ;  whicTi  operates  as  a  releafe  of  the  lands 
conveyed  from  payment  of  the  rent*charge,  and  to 
infert  a  provifo  in  the  deed,  that  the  other  lands  fhall 

continue 
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Continue  fubjeft  to  the  rent-charge  i  and  it  is  held 
upon  the  authority  of  Lord  Coke^  that  this  provifo 
will  operate  as  a  new  grant  of  the  rent-charge» 

'  To  this  mode  there  is  a  material  objection :  for  fuch 
new  grant  would  be  fubjeft  to  any  incumbrances, 
created  fubfequently  to  the  grant  of  the  original  rent- 
charge,  but  prior  to  the  conveyance  of  part  of  the 
lands. 

§  19.  Another  mode  is  Ibmetimes  adopted  ^  name^ 
ly,  to  obtain  a  dovenant  frdril  the  grantee  df  the  rent- 
tharge,  that  he  will  not  diftrain  or  enter  upon  the 
J)remifes  conveyed,  for  the  recovery  of  his  rent- 
charge.  But  there  is  a  cafe  in  which  one  of  the  Butler  ▼. 
judges  held,  that  fuch  a  covenant  would  operate  as  a  Noy"c"vid* 
i-eleafe  of  the  whole  rent-charge,  though  Anderfon  was   J^"««  v. 

r       j./r  •    •  Jcfftfries, 

of  a  different  opmion*  Cro.Eli2.351. 

S  io.  It  is  ndw  a  common  praftlce,  where  a  perfon 
Entitled  to  a  rent-charge  is  dlfpofed  to  exonerate  a  part 
of  the  lands  charged  with  it,  to  have  a  feparate  agree- 
ment between  the  proprietor  of  the  rent-charge  and 
the  purchafer ;  by  which  it  is  ftipulated,  thit  the  pro* 
prietor  of  the  rent-charge  (hall  execute  fuch  a  com 
veyance  as  fhall  be  deemed  neceflary  for  the  purpofe 
of  difcharging  the  lands  purchafed  from  the  payment 
of  the  rent-charge.  Provided,  that  fuch  conveyance 
Ihall  not  bar  the  proprietor  of  the  rent  from  levying 
it  out  of  the  other  lands,  whereon  it  is  charged  ;  with 
an  agreement,  that  the  proprietor  of  the  rent  Ihall  not 
in  the  mea&  time  diftrain,  or  enter  upon  the  lands 

A  a  1  purchafed^ 
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^urchafed,  for  the  purpofe  of  compelling  payment  ^ 
the  rent.    Such  an  agreement,  not  being  a  deed,  can- 
not be  pleaded  as  a  releafe  in  a  court  of  law :  and,  in 
equity,  the  purchafer  might  obtain  upon  it  an  injunc* 
tion,  to  reRrain  the  proprietor  of  the  rent<harge  from 
claiming  it  out  of  the  lands  purchafed. 

Apportion-  S  ^ '  •  There  are  many  cafes,  in  which  rents  may  be 

Rent-charge,    apportioned,  as  well  by  the  ad  of  the  party,  as  by  ad 

of  law. 

Glib.  1(53.  Thus,  where  the  grantee  of  a  rent-charge  releafes 

1  Inft.  148  «•   pg^^  ^f  ^^  j.gjjj  jQ  jjjg  tenant,  fuch  releafe  will  not 

extinguifli  the  whole  rent  4  but  the  part  not'  releafed 
will  ftill  continue. 

Idem.  S  22»  So,  if  the  grantee  of  a  rent^charge  convey g 

part  of  it  to  a  ftrang^,  and  the  tenant  of  the  land 
attorns,  fuch  grant  will  not  extinguiih  the  reiidue, 
which  was  not  parted  with ;  becaufe  fuch  releafe  or 
difpofition  makes  no  alteradon  in  the  original  grant ; 
nor  does  it  defeat  the  kitention  of  it,  as  the  purchafe 
of  part  of  the  land  does  :  for  the  whole  rent  is  ftiU 
ifluable  out  of  the  whole  land,  and  charged  according 
to  the  original  intention  of  the  grant.  Befides,  fmce 
the  law  allowed  of  fuch  grants,  and  thereby  eftabliihed 
this  kind  of  property,  it  would  have  been  unreafonable 
and  fevcre,  to  hinder  the  jM-oprietors  of  rent-charges 
from  dividing  them,  for  the  promotion  of  their 
children. 

S  aj.  Lord 
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§  23.  Lord  Chief  Baron  Gilbert  obferves,  that  the  Renu,  164* 

Cro.  *"* 
742. 


^^  "CI  * 

objedion,  which  has  been  made  againft  this  kind  of     ^^'    "' 


apportionment  of  ,  rent-charges,  is  this ; — ^that  th« 
tenant  would  be  thereby  ezpofed  to  feveral  fuits  and 
diftrefies  for  a  thing,  which  in  its  original  creation  wag 
entire,  and  recoverable  upon  one  avowry;  but  the 
anfwer  is  obvious,  that  it  is  in  the  tenant's  choice, 
whether  he  will  fubnut  himfeif  to  this  inconvenience, 
by  his  attornment  to  the  grant  of  a  part  of  the  rent- 
charge. 

§  24.  Since  Lord  Chief  Baron  Gilbert  wrote,  the 
neceiEty  of  an  attornment  is  taken  away ;  but  ftill  a 
divifion  or  apportionment  of  a  rent-charge,  by  a  con- 
veyance of  part  of  it  to  a  ftranger,  is  held  good. 

§  25.  A  rent-charge  may  be  divided,  and  appor- 
tioned  by  ad  in  law  :  for  a  part  of  a  rent-charge  may  Wotton  t. 
be  extended  by  ^fcire  facias  ;  and,  though  the  tenant  Cro.Eliz.741. 
is  thereby  without  his  attornment  made  liable  to  feve- 
ral fuits  and  diftrefies;    yet  it  is  an  inconvenience, 
which   he  may  avoid  by  a  punftual  payment  of  his  oHb.  165. 
rent. 

S  26.  If  part  of  the  lands,  fubjeft  to  a  rent-charge,  cilb.  156. 
defcend  to  the  grantee  of  the  rent-charge^  it  (hall  be  ^*^'  ^'  ^'^* 
apportioned  according  to  the  value  of  the  land :  for, 
in  this  cafe,  the  grantee  is  perfeftly  paflive,  and  con- 
curs not  by  any  aft  of  his  to  defeat  the  intention  of 
the  grant. 

5  27.   With  refpeft  to  the  apportionment  of  rent-   Apportion- 
fervice,  it  has  been  ikated,  that,  where  a  perfon  hav-  J^^vTcf  ^  ^^"^^^ 

A  a  3  ing  ' 
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Ante,  f.  6.       ing  a  rent-fcrvice  purchafes  part  of  the  land,  out  of 

which  it  iffues,  the  rent-fervice  is  not  extinguifhed^ 

GflS.  152,       But,  in  fuch  a  cafe,  the  rent-fervice  fhall  be  appor- 
tioned according  to  the  value  of  the  land ;  fo  that 
the  purchafe  fhall  operate  as  a  difcharge  to  the  tenant, 
for  fo  much  of  the  rent,  as  is  equal  to  the  value  of 
the  lai^d  purchf^fed. 

C'lb.  165.  §28.  This  rule,  however,  applies  only  to  fuch  fer- 

Lit.  f.  222.      ^j^gg  j^j  ^j.g  divifible  in  their  nature,  fuch  as  rent :  for, 
I  laii.  149  «•      ,  ...  . 

with  refpect  to  indivifible  fervices,  as  where  the  tenant 

is  bound  to  render  a  horfe,  a  h^^wk,  or  fuch  like,  al- 
though the  lord  purchafes  part  of  ihe  tenancy  j  yet, 
as  there  can  be  no  apportionment  of  thefe  fervices, 
they  (hall  become  extinft,  and  the  tenant  will  be  dif- 
pharged  from  them:  for,  the  whole  tenancy  being 
equally  chargeable  with  them,  the  lord  by  his  own 
afl:  fhall  not  difcharge  part,  and  throw  the  whole  bur- 
then  upon  the  refidue,  for  his  own  private  benefit  and 
advantage. 

.iTnCt.  T49tf.        §  29-  Where  fuch  entire  fervice  is  for  the  benefit 

of  the  public,  as  caflle-guard,  comage,  &?r.  or  to  re- 
pair  a  bridge  or  way,  or  to  keep  a  beacon,  or  for  the 
advanceipent  of  juflice,  or  if  it  be  a  work  of  piety ; 
in  all  fuch  caf^s,  the  tenant  is  flill  chargeable  for  the 
whole  feryice,  becaufe  the  thing  is,  in  its  nature,  in^ 
(livifible ;  and  the  whole  fhall  not  be  extinguifhed,  be- 
caufe the  public  has  an  interefl  in  fuch  fervices,  an^ 
fhall  not  be  prejudiced  by  the  private  tranfaftions  of 
\\ie  parties* 

§  ^0.  Lor4 


Title  XXVin.    Rents.    Ch.  iii.  §  30—33.  ^  355^ 

§  30.  Lord  Coke  fays,  if  there  be  lord  and  tenant   i  Tnft.  149  h. 

by  fealty  and  heriot-fervice,  and  the  lord  purchafe   J^epf'o*']^' 

part  of  the  land,  the  heriot-fervice  is  extindl ;  becaufc 

it.  is  entire  and  valuable.    But  it  i%  otherwifc  in  the   J»t.  10.  c.  4. 

1. 50. 
cafe  of  heriot-cuftom.. 

531.  Where  part  of  the  tenancy  comes  to  the  lord    GQb.  1 67* 
by  defcent,  the  fervices  are  not  extindl:,  chough  indi« 
vifible.  - 

§  32.  It  was  formerly  doubted,  whether'  a  rent-  Gflb.  172. 
fervice,  incident  to  a  reverfion,  might  be  ^portioned 
by  a  grant  of  part  of  the  reverfion ;  or,  whether  the 
whole  rent  fhould  not  be.  extindt  and  loft  :  for,  fince 
the  reverfion  and  rent  incident  thereto  were  entire  in 
their  creation,  it  was  thought  hard  that  they  fhould 
be  divided  by  the  a£t  of  the  lefTor,  and  the  tenant 
thereby  made  liable  to  feveral  a£tions  and  diftrefles. 

§  33.  It  has,  however,  been  long  fettled,  that 
where  part  of  the  reverfion  is  granted  away,  the  rent 
incident  to  fuch  reverfion  fliall  be  apportioned :  for 
the  rent  is  incident  to  the  reverfion.  And,  therefore,  Gllbv  173* 
if  a  perfon  make  a  leafe  for  three  years  of  land,  re* 
ferving  three  flaillings  rent,  as  he  may  dlfpofe  of  the 
whole  reverfion,  fo  he  may  alfo  of  any  part  of  it, 
fince  it  is  a  thing  in  its  nature  feverable ;  and  the  rent, 
as  incident  to  the  reverfion,  may  be  alfo  divided  j  bc- 
caufe  that,  being  a  retribution  for  the  land,  ought  to 
be  paid  to  thofe  who  are  to  have  the  land  upon  the 
expiration  of  the  leafe ;  and  hence  it  is,  that  the  rent 
or  a  proportionable  part  thereof,  paffes  immediately 

A  a  4  with 
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/nte,  f.     • 
Lit.  f.  321. 

1  iulU  148^. 
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vhh  the  rererfidn,  Urithout  any  eatprefs  memion  bdrtg 
made  of  it  in  the  grant. 

$  34.  A  rcnt-fcrvice  may  be  apportioned  by  a  devifc 
of  it  to  feveral  perfons ;  as,  where  A.  leafed  lazui  to  B. 
rendering  loL  rent,  and  then  deviffd  6/.  part  of  the 
itL  to  CD.  and  £•  feverally,  to  each  of  them  a 
third  part ;  and  died.  It  was  refolved,  that  an  a£Uoti 
^  of  debt  was  maintainable  by  one  of  the  devifees :  an4 
4t  was  faid,  that,  although  the  leflfee  by  tliis  means 
becomes  fubjeft  to  feveral  dldreflfes  and  adions,  with- 
out attornment ;  yet  thefe  are  mifchiefs,  which  he 
brings  upon  himfelf,  and  which  he  may  prevent  by  a 
pundoal  payment  of  hi^  rent. 

$  ^$.  It  has  been  ftated,  that  a  rent-charge  is  dif- 
charged  by  the  evi&ion  of  the  tenant  out  of  the  whole 
land,  from  which  the  rent  iffues ;  but,  where  only 
part  of  the  land  is  evidted,  the  rent  fhall  be  appor- 
tioned. 

§  36.  The  plaintiflf  was  leffee  of  divers  lands, 
>^hereupon  sm  entire  rent  was  referved :  afterwards, 
the  inhabitants  of  the  town,  where  part  of  the  land 
lay,  claimed  a  right  of  common  in  part  of  the  lands 
fo  let )  and,  upon  a  trial,  were  found  to  have  right  of 
common  there.  And,  as  this  was  not  an  evi^on  of 
the  land  at  law,  beaufe  the  foil  was  not  recovered, 
there  could  be  no  apportionment  of  the  landj  at  law ; 
and  therefore  the  bill  was,  to  have  the  rent  appor- 
tioned  in  equity.  Mr.  Serjeant  Maynard  infifted,  that 
fuch  apportionment  had  frequently  been  decreed  in 

equity ; 
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equity ;  but,  it  appearing  that  the  lands  were  worth 
the  rent  referved,  and  more ;  the  court  of  chancery 
Ixrould  not  decree  an  apportionment. 

§  37*  ^th  refped  to  thofe  cafes,  where  a  rent-  t  RqH  Ak 
fervice  (hall  be  apportioned  by  the  ad  of  God ;  it  is  ^^^* 
(aid  in  RoWs  Abridgmem  that  if  a  man  leafes  land  for 
life  or  years  rendering  rent,  and  after  part  of  the  land 
is  furrounded  by  irefli  water,  this  will  not  make  any 
apportionment  of  the  rent,  becaufe  the  foil  remains, 
and  it  may  be  regained  again*  But  if  part  of  the  land 
demifed  be  furrounded  or  covered  by  the  fea,  this  will 
make  an  s^portionment  of  the  rent }  for,  though  the 
foil  remains  to  the  leflee,  yet  by  ordinary  intendment 
there  is  not  any  probability  of  regaining  it. 

§  38.  If  land  demifed  be  burnt  by  wild-fire,  yet    i  KoD.  Ab. 
the  rent  (hall  not  be  apportioned ;  for  the  land  re- 
mains notwithftanding,  ^d  cannot  be  fo  confumed, 
but  that  fome  benefit  may  be  made'  thereof. 

§  39.  A  rent-fervice  may  alfo  be  apportioned  by   Campbdl'i 
aft  of  law;  as  where  a  moiety  of  a  reverfion  is  ex-    1  RolLAb.    ' 
tended  upon  a  writ  of  ele^t^  the  rent  fhall  be  appor-   ^^7' 
tioned,  and  the  leflbr  (hall  itill  enjoy  half  of  it,  as 
incident  to  the  reverfion,  that  remains  in  him. 

5  40.  So,  where  a  huiband  leafes  for  years  referv-  Idem, 
ing  rent,  and  dies  ;  and  his  widow  recovers  a  third . 
part  of  the  reverfion  for  her  dower,  ihe  fhall  have  the 
iame  proportion  of  the  rent :  for,  in  all  thefe  cafes, 

the 
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the  law  apportions  the  rent  in  the  lame  manner  as  k 
of  the  reverfion. 
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Stat.  II Geo.  S  4i«  ^  common  law,  if  a  tenant  for  life  died 

tiomiiz^'  before  the  day  on  which  the  rent  became  due,  where 

Rent.  the  leafe  determined  by  the  death  of  the  tenant  for 

Moi^n,  life,  his  executors  could  not  claim  an  apportionment 

1  P.  Wnw.  ^  ^^  ^gjj^ .  ^^^  could  the  remainder*man  or  rcver- 

fioner  claim  any  part  of  the  rent,  which  accrued 
during  the  life  of  the  tenant  for  life^  fo  that  the 
tenant  paid  nothing. 

5  42.  This  defed  in  the  law  produced  the  ftatute- 
1 1  Geo.  2.  c.  19,  S  15.  by  which  it  is  enaded,  "  That, 
**  where  any  tenant  for  life  fliall  die  before  or  on  the 
**  day  on  which  any  rent  was  refervcd  or  made  pay-. 
«<  able  upon  any  demife  or  leafe  of  lands,  tenements, 
^^  or  hereditaments,  which  determined  on  the  death 
**  of  fucb  tenant  for  life,  that  the  executors  or  admi* 
^'  niftrators  of  fuch  tenant  for  life  fhall  and  may,  in 
^  an  a£tion  on  the  cafe,  recover  of  and  from  fuch 
*♦  under-tenant  or  under-tenints  of  fuch  lands,  tcne- 
**  ments,  or  hereditaments,  if  fuch  tenant  for  life  dief 
**  on  the  day  on  which  the  fame  was  made  payable, 
**  the  whole,  or  if  before  fuch  day  then  a  proportion, 
**  of  fuch  rent  according  to  the  time  fuch  tenant  for 
**  life  lived,  of  the  laft  year  or  quarter  of  a  year,  or 
•*  other  time  in  which  the  faid  rent  was  growing  due 
«<  as  aforefaid ;  making  all  jufl  allowances,  or  a  pro^ 
"»*  portionable  part  thereof  accordingly/* 

S  43.  Tlw5 
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5  43.  This  ftatute  only  extends  to  rents,  referved  • 
on  leafes  which  determine  by  the  death  of  the  leflbr : 
for,  where  the  leafe  does  not  determine  on  that  event, 
the  perfon  in  remainder  or  reverfion  becomes  entitled' 
to  the  whole  rent  due  from  the  day  of  payment,  pre- 
ceding the  death  of  the  tenant  for  life*;  but  it  has 
been  extended  to  the  executors  of  a  tenant  in  tail, 
who  died  without  iflue,  fome  days  before  the  rent  be- 
came due. 

§  44.  Tenant  in  tail,  remainder  to  the  defendant  in   Psgett  t. 
fee,  leafed  for  years ;  and  died  without  iflue  a  week   Burn's  Juft. 
before  the  day  of  payment  of  the  half  year's  rent,    a^^'Jw  ^'* 
The  leflee  at  the  day  paid  all  the  half  year's  rept  to    198. 
the  defendant :  the  executor  of  the  tenant    in  tail 
brought  his  bill  for  an  apportionment  of  the  rent. 
Lord  Chancellor  Hardwicke: — ^This  point  has  never 
been  determined ;  but  this  is  fo  (trong  a  cafe,  that  I 
fhall  make  it  a  precedent     There  are  two  grounds  for 
relief  in  equity.     The  firft  arifes  on  the  ftatute  1 1  Geo. 
2. :  the  fecond  arifes  on  the  tenant's  having  fubmitted 
to  pay  the  rent  to  the  defendant.     The .  relief,  arifing 
upon   the  ftatute,  is  either  from  the  Arid;  legal  con* 
ftrudion,  or*  equity  formed  upon   the  reafon  of  it. 
And  here  it  is  proper  to  confider,  what  the  mifchief 
was  before  the  ad,  and  what  remedy  is  provided  at 
common  law.     If  tenant  for  life,  or  any  who  had  a 
determinate  eftate,  died  but  a  day  before  the  rent,* 
referved  on  a  leafe  of  his,  became  due,  the  rent  was 
loft :  for  no  one  was  entitled  to  recover  it.     His  re- 
prefentatives  could  not,  becaufe  they  qould  ©nly  bring 
fin  adtion  for  the  uie  and  occupation ;  and  that  would 

net 
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not  lie  where  there  vat  a  lea&>  but  debt  or  covenant : 
nor  eottld  the  remaiader-man»  becaufe  it  did  not 
accrue  in  his  time.  Now,  this  ^Ql  appoints  af^rtiom 
ing  the  rents,  and  gives  the  remedy.  But  there  are 
two  defcriptions  of  perfons,  to  whofe  executors  the 
remedy  is  given ;  in  the  preamble  it  is  one,  having 
only  an  eftate  for  life;  in  the  enading  part,  it  is 
tenant  for  life.  Now,  tenant  in  tail  comes  exprefsly 
within  the  mifchief :  I  do  not  know  how  the  judges  at 
common  law  would  conftrue  it ;  but  I  ihould  be  in- 
clined in  this  court  to  extend  to  them.  I  ihould  make 
no  doubt,  where  this  is  the  cafe  of  tenant  in  tail  after 
poflibility  of  iflue  e;acund:  for  hf  is  confidered  in 
many  refpe^s,  as  t^tiant  for  life  only.  He  cannot 
fuffer  a  recovery :  he  may  be  enjoined  from  commit- 
ting wafte,  fuch  as  hurts  the  inheritwce,  as  felling 
timber ;  though  not  for  committing  common  wafte, 
^eing  confidered  as  to  that  as  tenant  in  tail.  Where 
it  is  the  cafe  of  tenant  for  years  determinable  on  lives, 
he  certainly  muft  be  included  within  the  ad ;  though 
it  fays  only  tenant  fpr  life :  it  would  be  playing  with 
the  words  to  fay  otherwife.  Thefe  cafes  fliew  the 
neceifity  of  conftruing  this  a&  beyond  the  words. 
Tenant  in  tail  has  certainly  a  larger  eftate  than  a  mere 
tenant  for  life:  for  he  has  the  inheritance  in  him,  and 
may,  when  he  pleafes,  turn  it  into  a  fee ;  but,  if  he 
does  not,  at  the  inftant  of  his  death  he  has  but  an 
intereft  for  life.  Such  too  is  the  cafe  of  a  wife,  tenant 
in  tail  ex  frovifitme  tnariti :  upon  this  point  I  give  no 
abfolute  opinion.  As  to  the  equity  arifing  from  this 
ftatute,  I  know  no  better  rule  than  this ;  equitasfequi- 

tur  legem :  where  equity  (inds  a  rule  of  law  agreeable 

or 
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td  CMifcience,  it  purfues  the  fenfe  of  it  to  aoalogous 
cafes.  If  it  does  fo  a6  to  the  maxims  of  the  common 
kW)  why  not  as  to  the  reafons  of  the  a&s  of  parlia- 
ment ?  Nay,  it  has  a£taally  done  fo  on  the  flatute  of 
forcible  entry/  on  which  this  court  grounds  bills,  not 
only  to  remove  the  force ;  but  alfo  to  quit  die  poiV 
feflion.  This  court  extends  the  reafon  to  equitable 
intereft;  but  I  ground  my  opinion,  in  this,  cafe,  on 
the  tenant's  having  fubmitted  to  pay  the  rent.  He 
has  held  himfelf  bound  in  confdence,  for  the  ufe  and 
occupation  of  the  land  the  laft  half  year :  he  paid  it 
to  the  defendant,  which  he  was  not  bound  to  do  in 
law.  And,  in  fuch  a  cafe,  the  perfon  he  pays  it  to 
fhall  be  accountable,  and  confidered  as  receiving  it 
for  thofe  who  are  in  equity  entitled  thereto.  The 
divifion  muft  be  that  prefcribed  by  the  ftatute ;  and 
then  die  plaintiff  is  entitled  to  fuch  a  proportion  of 
the  rent,  as  acciitied  during  the  teftator^s  life.  And 
accordingly  it  was  fo  decreed. 

5  45 .  Henry  Vernon  being  tensmt  in  tail  of  eftates  Vernon  ▼. 
in  the  county  of  Sufex  died  on  die  i7di  of  March  an  ^^^^^659. 
infant,  by  which  Join  Vernon  &ne  of  the  plai&tiffs  be*- 
came  tenant  in  tail  of  the  eflate. 

Part  of  the  lands  was  occupied  by  perfons  holding 
from  year  to  year  under  the  guardian,  and  their  rents 
were  payable  at  Lady  Day  and  Michaelmas  Day  in 
every  year,  which  demifcs  expired  by  the  deadi  of 
Henry  ]^ermn. 


Thefe 
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Thefe  rents  having  been  paid  into  the  hands  of  the 
receivers^  the  qaeftion  was,  whether  the  adminiftra^ 
trix  of  Henry  Vernon  was  entitled  to  the  proportion  of 
the  rents  from  Mkbdelnuu  to  the  17th  of  March  ^  the 
day  of  his  death,  or  the  remainder-man  was  entitled 
to  the  whole. 

a 

The  Maftcr  reported  that  a  proportion  of  the  rents 
was  due  to  Henry  Vernon  on  the  day  of  his  death  ;  to 
which  the  remainder-man  took  an  exception,  that  he 
ought  to  have  certified,  that  no  fum  was  due  to  H. 
Vernon  on  the  day  of  his  death,  in  regard,  that  he  was 
tenant  in  tail  of  the  eflates  of  which  the  mafler  certi- 
fied the  laid  rents  or  proportions  to  be  due« 

« 

Lord  Chancellor  Tburlow.—*^  The  ckfe  of  PagA 
^*  and  Gee  feems  rather  to  be  a  decifion,  what  the 
*^  ftatute  ought  to  have  done,  than  what  it  has  done  t 
**  but  the  queftion  here  feems  to  turn  on  anothef 
^  ground,  that  the  tenant,  holding  from  year  to  year, 
♦«  or  from  period  to  period,  from  a  guardian  without 
^  leafe  or  covenant,  cannot  be  allowed  to  raife  an 
^^  implication  in  his  own  favour,  that  he  (hoUld  bold 
**  without  paying  rent  to  any  body/* 

The  exception  to  the  Matter's  report  was  over* 
ruled.  , 
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i  a.  DifconAnuanci  of  tm  EJIatt 
Tail. 
10.  PoJelfiM  and  Right  of  Pof 
jejpou  and  Property. 


Section  i. 


TTAVING  treated  of  the  feveral  kinds  of  real  pro- 
perty, both  corporeal  and  incorporeal,  and  of 
the  eltates  that  may  be  had  therein  \  it  will  now  be 
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neceflary  to  confider  the  title  to  real  property,  with  the 
maimer  in  which  it  may  be  acquired  or  lofU 

S  2.  A  title  is  thus  defined  by  Lord  Cokcy  Tittdus 
ejl  jujia  caufa  pojjidendi  id  quod  nojlrum  ejl.  Or  ic 
is  the  means  whereby  the  owner  of  lands  hath  the  jufl 
poffeffion  of  his  property.  But  Sir  William  Blaekjlow 
obferves,  there  are  feveral  flages  or  degrees  requifite 
to  form  a  complete  title  to  lands  and  tenements. 


PoflefliQB.  §  3.  The  firft  degree  of  title  is  die  bare  poflefnon, 

or  a£tual  occupation  of  the  ellate,  without  any  appa- 
rent right,  or  any  pretence  of  right,  to  hold  and  con- 
tinue fuch  pofleflion.  This  may  happen  where  one 
man  dilTeifes  another ;  or  where,  after  the  death  of  the 

Tit.  I.  £  42.    anceftor,  and  before  the  entry  of  the  heir,  a  ftranger 

abates,  and  holds  out  the  heir.  la  tbefe  cafes  the 
difieifor  or  abator  has  only  a  mere  naked  poffefGon, 
which  the  rightful  owner  may  put  an  end  to,  by  an 

3  Comm.  174.  entry  on  the  land  j  but  in  the  mean  time,  till  feme  ad 

be  done  by  the  rightful  owner  to  deveft  this  poffeffion, 
and  affert  his  title,  fuch  aftual  poffeffion  is  prima  facie 
evidence  of  the  legal  title  in  die  poffeffor ;  and  it  may 
by  length  of  time,  and  negligence  of  him  who  hath 
the  right,  by  degrees  ripen  into  a  perfed  and  inde- 
feafible  title ;  and  at  all  events  without  Xuch  adual 
poffeffion^  no  title  can  be  completely  good. 


Kfghtof 
Poucillon. 


§  4.  The  next  flep  to  a  good  and  perfed  dtle  is 
the  right  of  poffeffion,  which  may  refide  in  one  man, 
while  the  adual  poffeffion  is  in  another.  Thus  in  the 
cafe  of  a  diffeifm  or  abatement,  the  right  of  poffeffion 
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I 

is  in  the  difleifee  or  heir,  who  may  exert  it  whenever 
he  thinks  proper  by  an  entry.  And  the  adual  poflef* 
lion  is  in  the  diifeifor  or  abator. 

§  5.  The  right  of  poffeffion  is  of  two  forts :— An 
apparent  right  of  poffeffion,  which  may  be  defeated 
by  proving  a  better ;  and  an  a£tual  right  of  poffeffion, 
which  will  (land  the  tefl  againft  all  opponents. 

5  6.  Thus  Lord  Chief  Baron  Gilbert  fays—"  When   Ten.  ai.   . 
any  man  is  diffeifed,  the  diffelfpr  has  only  the  naked 
.poffeffion,  becaufe  the  diffeifee  may  enter  and  evi£t 

^*  him  \  but  againfl  all  other  perfons  the  diffeifor  has  a 
right,  and  in  this  refpe£k  only  can  be  faid  to  have 
the  right  of  poffeffion ;  for  in  refpeS  to  the  diffeifee 
he  has  no  right  at  all.     But  when  a  defcent  is  cad, 

•*  the  heir  of  the  diffeifor  has  jus  poffejjtonisy  becaufe 

"  the  diffeifee  cannot  enter  upon  his  poffeffion  and  Lit.  f.  38^. 

"  evift  him,  but  is  put  to  his  real  a£tion  becaufe  the   '        '    ^* 

*'  freehold  is  caft  upon  the  heir." 


U 

CC 


§  7.  Where  the  perfon  who  has  the  aftual  right  of  2  Comm.  197. 
poffeffion  puts  in  his  claim,  and  brings  his  aflion   vide  Tit.  31. 
within  a  reafonable  time,  and  c^n  prove  by  what  un-  c.  2. 
lawful  means  the  anceftgr  became  feifed,  he  will  then 
by  fentence  of  law  recover  that  poffeffion  to  which  he 
hath  fuch  adual  right.     Yet  if  he  omits  to  bring  this 
his  poffeffory  aftion  within  a  competent  time,  his  ad* 
verfary  may  imperceptibly  gain  an  a&ual  rjght  of 
poffeffion. 

§  8.  When  this  happens  the  party  kept  out  of  pof-   R»glit  of 
feffion  has  nothing  left  in  him  but  the  mere  right  of    ^^^^* 
VoL.IIL  Bb  property. 
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property,  ox  jus  proprietatisj  without  either  poffeilion 

w 

or  even  the  right  of  pofTeflion ;  and  his  eiUte  is  faid 
to  be  devefted  and  turned  to  a  right.  It  is  devefted 
becaufe  the  right  owner  is  turned  out  of  *  pofleflion; 
and  it  is  turned  to  a  right,  becaufe  the  right  of  pof« 
feifion,  and  confequeptly  the  right  |Of  entry,  is  loft, 
and  nothing  is  left  but  the  jta  merumy  or  mere  right 
of  jH-operty,  which  cannot  be  regained  by  a  pofleflbry, 
but  only  by  a  real  action. 

■ 

S  9.  It  has  been  already  dated  that  a  tenant  in  tail 

has  not  only  the  pofleflion,  but  alfo  the  right  of  pof- 

feflSion  and  inheritance  in  him,  and  therefore   may 

alienate  them  by  certain  modes  of  conveyance,  fo  as 

I  IaH.  327  h.    to  take  away  the  entry  of  the  iflue  in  tail,  and  of  the 

perfons  in  remainder  or  reverfion,  and  drive  them  to 
their  action;  which  is  called  a  difcontinuance :  and 
therefore  where  a  tenant  in  tail  difcondnues  the  eftate 
tail,  the  perfon  to  whom  the  eftate  tail  is  conveyed 
has  the  right  of  pofleflion,  and  the  iflfue  in  tail  the 
right  of  property.  It  is  however  a  rule  of  law  that,  in 
order  to  work  a  difcontinuance  of  an  eftate  tail,  the 
perfon  difcontinuing  muft  be  afkually  feifed,  by  force 
of  the  intail. 


Difcontiatr- 
smce  of  an 
Eftate  Tail. 
Tit.  2.  c.  2. 
f.  14. 


Glib.  Tor. 
J17. 


I H.  Black. 
Kcp.  269. 


/ 


Fo{refBon,«nd 
Right  of  Pof- 
firmony  and 
Pfoptrty, 


§  10.  The  union  of  the  pofleflion,  the  right  of 
pofleflion,  and  the  right  of  property,  conftitutes  a 
complete  title  to  lands,  tenements,  and  hereditaments : 
for  it  is  an  ancient  maxim  of  the  law,  that  no  title  is 

•  D-veft  {Jeveflire)  is  contrary  to  inveft;  for,  as  inveftirc  fignifics 
foj-jfionem  tradere^  fo  dtvejlin  is  }oJleJi9ium  auferre,    CowcU,  voa 
Dcvcft. 

completely 


■ 
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Conipletely  good,  unlefs  the  tight  of  poffeffion  be 
joined  with  the  right  of  property,  which  right  is  thus 
denominated  a  double  right.  Jus  duplicatum  or  droit  i  Inft.  j66 «; 
droit.  And  when  to  this  double  right  the  adiual  pof- 
feffion is  alfo  united,  where  there  is,  according  to  the 
expreffion  of  Fleta^  juris  etfeijina-  conjunSlio^  then  and 
then  only  is  the  title  completely  legaL 

§11,  Lord  Coke  has  flated  the  whole  of  this  Aoc* 
trine  in  the  following  words— =-It  is  to  be  known  that  Idem, 
there  is,  jui  plreprietatis^  a  right  of  ownerihip,  jus  pof^  . 
fe/ponisy  a  right  of  feifin  or  poffeffion,  and  jtu  proprie* 
tatis  ft  pojfefftonis^  a  right  both  of  property  and  po& 
feffion  \  and  this  is  anciently  called  jus  duplicatum  or 
droit  dtbit ;  for  example^  if  a  man  be  diffeifed  of  an 
acre  of  land,  the  difleifee  hath  jus  propfietatis^  the 
diffeifor  hath  jik  pojfeffionis  \  and  if  the  diffeifee  releafe 

ft 

to  the  diffeifor^  he  hath  jui  pr^rietatis  et  poffeffionis^ 

%  11.  The  nlyodas  of  acquiring  a  title  to  real  pro- 
perty are  two  only, — by  defcetit  and  ptirchafe*    The  1  inft,  18  h. 
former,  where  the  title  is  vetted  in  a  perfon  by  the  ••  *• 
fingle  operation  of  law  \   the   latter,  where  the  title 
is  vetted  by  the  perfon^s  own  ^Qi  and  agreement. 
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CHAP.  n. 

Of  Defcent  and  Confanguinitj* 


§  I.  Nature iJ' Defeent. 
3*  Of  Conjangmnity* 
7«  H^bo  nuty  be  Hare. 
8.  They  muft  he  Legitimate. 
12.  Am  natural-hfi^  SidjeBt. 


i8.  ^  Title  may  he  derived  tin  tntgh 

an  ^Ren, 
20.  Per/ous  attmnted^  incapahk  of 

inheriting* 


Se£tion  i« 
Natuttof       T^ESCENT   or  hereditary  fucccffion  is  the  title 
Dcfccnt.  whereby  a  man,  on  the  death  of  his  anceftor,  ac- 

quires his  eftate,  as  his  hdr  at  law.  An  heir  therefore 
is  he  upon  whom  the  law  cads  the  eftate  immediately 
on  the  death  of  the  anceftor ;  and  an  eftate  fo  defcend* 
ing  on  the  heir,  is,  in  law,  called  the  inheritance. 

5  2.  Although  the  right  of  inheridng  be  known  to 
the  laws  of  every  civilized  country,  and  is  founded  on 
the  beft  principles  of  reafon,  yet  it  is  not  a  right 
founded  on  natural  law,  or  which  can  belong  to  any 
man  in  a  ftate  of  nature ;  from  which,  it  follows,  that 
the  numerous  and  arbitrary  rules  by  which  its  courfe 
is  either  direded  or  interrupted,  can  never  properly 
be  efteemed  or  objeAed  to^  as  violations  of  natural 
jufticCf 

S  3-  The 
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§  3.  The  dodrine  of  defcents^  or  law  of  inheritance   Of  Coofiui* 
in  fee-fimple,  depends  on  the  nature  of  kindred,  and  ^'^"^^^y* 
the  feveral  degrees  of  confanguinity.     It  will,  there- 
fore, be  firft  necefTary  to  ftate  the  true  notion  of  this 
kindred  or  alliance  in  blood. 

ft 

§  4«  Confanguinity  or  kindred  is  defined  to  be  vin^ 
culum  perfonarum  ab  eodem  Jiipite  defcendentium — the 
conne£Uon  or  relation  of  perfons  defcended  from  the 
fame  ftock* 

This  confanguinity  is  either  lineal  or  collateral. 
Lineal  confanguinity  is  that  which  fubfifts  between  per- 
fons  of  whom  one  is  defcended  in  a  right  line  from  the 
other,  as  between  father,  grandfather,  and  greatgrand- 
father, or  between  father,  fon,  and  grandfon.  Every 
generation  in  this  diredt  lineal  confanguinity  conftitutes 
a  degree,  reckoning  either  upwards  or  downwards. 

§  5.  Collateral  confanguinity  is  that  which  fubfifls 
between  perfoni  who  lineally  defcend  from  the  fame 
anceftor,  who  is  the  Jiirps  or  root,  the  Jiipesy  trunk, 
or  common  ftock  ;  but*  who  do  not  defcend  the  one 
frpm  the  other. 

§  6.  The  method  of  computing  the  degrees  of  con-  j  i„ft,  23  h, 
fanguinity  by  the  canon  law,  which  our  law  has 
adopted,  is  as  follows :  We  begin  at  the  common  an- 
eeftor  and  reckon  downwards,  and,  in  whatfoever  de- 
gree the  two  perfons,  or  the  moft  remote  of  them, 
is  didant  from  the  common  anceflor,  that  is  the  de- 
gree in  which  they  are  faid  to  be  related. 

B  b  3  S  7.  Widi 
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§  p  With  refped  to  the  perfons  vfho  are  capable  of 
claimmg  any  inheritance  ^  the  heirs  of  a  perfon  who 
4ied  feife4  of  fi(ch  inheritance,  they  muft,  ift,  be 
legitimate ;  sd,  tt^ey  piuil  tie  na^tural-bom  fubjeds  or 
denizens ;  and,  3d,  they  muft  not  be  attainted  of  trea? 
fon  or  fiplonv,  nor  clsiim  through  suiy  anceftor  or  relar 
t)pn  who  h^  been  attainted  of  treafon  pr  felony. 


Thfj  muft  be 

Legitimate, 
i  Inft.  T  b. 
244  h,  9. 1. 
9454.  8.  i» 


§  8.  No  perfpn  can  fuc^eed  to  an  eflate  as  hdr  who 
is  not  bom  in  lawful  matrimony,  for,  it  is  a  maxim  of 
law,  that  b^res  legitimus  efi  quem  nuptia  demonjirant  \ 
and  a  bafts^d,  being  ^//ux  ntdl'tus^  can  neither  inherit 
^om  its  father  nor  mother,  and,  cqnf^ucQtly,  caif 
have  |io  hei^  but  h|s  own  children, 


f  Inft  \%6a. 


«.  2. 


Pendrtll  7* 
Pcndrill, 
2  Stra.  995< 
Goodright 
T  Saul, 
4  Term  R. 
356. 


$  9,  By  (he  old  laWf  if  the  huiband  was  within  the 
four  feas,  that  is,  within  the  jurifj^flion  of  the  king, 
and  his  wife  had  i^ue,  no  evidence  could  be  admitted 
to  prove  fuch  iflue  a  baftard,  unlefs  the  hufband  wa^ 
apparently  incapable  of  procreation.  But  this  dodrine 
if(  now  altered  j  and  evidence  of  the  hufband's  non-^ 
accefs,  and  alfp  evidence  pf  ;(ny  otljer  kind,  is  atUn^*? 
fible. 


iinft,  1231.       ^  TO?  With  refpe^  to  |^ofthumous  children,  the 
^*  '*  rule  formerly  was,  that  fhey  muft  be  bom  within  nine 

inopths,  or  forty  weeks,  after  thf  dearth  of  t{ie  huf? 
band.  But,  now,  the  f:ourt«  confider  nine  jmcmths 
merely  as  the  ufual  time,  and  do  i^ot  decl^ie  exercifing 
the  difcretion  pf  allowing  a  longer  fpace,  inhere  the 
opinion  of  phyficians,  or  circumftances  of  the  cafe^ 
Cook!  J  Bro.    !«ye  recjuired  it.    Ap?!,  ix^  s^  mp^cyn  qde,  upon  a^ 

R:347.  iffuQ 
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iffue-  direded  out  of  Chancery,  a  child  born  forty- three 
weeks,  except  one  day,  after  the  hufband's  death, 
was  found  to  be  legitimate. 

S  II.  Where  a  widow  is  fufpeded  of  feigning  her-  t  Inft.  8  j,  ' 
4elf  pregnant,  with  a  view  to  produce  a  fuppofititiou«  ^]  j*  '^^  * 
child,  the  prcfumptive  heir  may  have  a  writ  de  ventn 
infpiciendoj  to  examine  whether  (he  be  pregnant  or  not, 
and,  if  ihe  be  pregnant,  to  keep  her  under  a  proper 
reftraint,  until  ihe  is  delivered. 

$  I  a.  No  peifon  is  capable  of  inheriting  lands,  Ananatmai* 
unlefs  he  is  a  natural-bom  fubjed ;  and,  by  the  com*  !^°  ^"^' 
mon  law,  every  perfon  bom  out  of  the  king's  domi* 
nions  or  allegiance  was  deemed  an  alien.  But,  to 
encourage  foreign  commerce,  it  was  enaSed  by  the. 
ftatute  25  Edward  3.  that  all  cliildren  bom  abroad, 
whole  fathers  and  mothers  were,  at  the  time  of  their 
birth,  in  allegiance  to  the  king,  and  the  mother  had 
pafied  the  feas  with  her  huiband's  confent^  might  in« 
herit,  as  if  bom  in  England. 

S  13.  By  the  ftatute  7  Ann  c.  5.  it  is  enaded,  jthat 
the  children  of  all  natural-bom  fubjeds,  bom  out  of 
the  allegiance  of  her  Majefty,  her  heirs  or  fucceffors, 
ihall  be  deemed  to  be  natural  born  fubjeds.  And  by 
the  ftatute  4  G^^.  2.  c.2i.  reciting,  that  doubts  had 
aiifen  refpeding  the  conftmdion  of  the  ftatute  7  Ann. 
it  is  enaded,  that  all  children  bom  out  of  the  ligeance 
of  the  crown  of  England j  or  which  fliould  be  bora  out 
^f  fttch  ligeance,  whofe  fathers  were  or  ihould  be  na- 
tural-bom  fubjeds,  at  the  time  of  the  birth  of  fuch 
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thildren,  fliould,  by  virtue  of  the  faid  ad  of  7  Ant^ 
aikl  of  this  aft,  be  adjudged  to  be  natural-bom 
fubjeds. 

§  14.  By  theftatute  13  Geo.  t.  c.  11.  it  is  enaded, 
that  all  perfons  bom  out  of  the  ligeance  of  the  crown 
of  England  J  whofe  fathers  were  or  ihould  be,  by  virtue 
of  the  ftatutes  7  Ann  and  4  Geo.  2.  entitled  to-  the  right? 
and  privileges  of  naturaUborn  fubjedsy  ihould  be 
deemed  natural-bom  fubjefts. 

$  1 5*  In  confequence  of  thefe  ftatutes,  all  perfons 
bom  out  of  the  king's  allegiance,  whofe  fathers  or 
grandfathers  were  natural-bom  fubjeds,  are  held  to  be 
natural-bom  fubjeds,  and  are  capable  of  inheriting. 

Bacoft  V,  §  1(5.  It  was  held  in  the  reign  of  Charles  i.  that, 

Cro.  Car.  under  the  ftatute  25  Edw.  3.  the  child  of  an  Englijb 
^''  merchant,  bom  abroad,  whofe  mother  was  an  alien, 

ihould  inherit*  This  determination  was  founded  upon 
X-it.  Rep.  ?9«  the  principle,  that  the  words  of  the  ftatute  25  Edw.  3. 
«.  7.  whofe  fathers^  and  mothers^  ihould  be  confbued  in  the 

disjunftive* 

But  this  conftrudion  has  been  contradided  in  the 
following  modem  cafe. 

Do*-  V.  Jones,  §  1 7*  Henrietta  Knight j  a  natural-bom  fubjed, 
1^^*^  quitted  the  kingdom,  and  married  Count  Duroure^  an 

alien,  by  whom  {he  had  a  fon,  bom  abroad  ;  and  the 
qucftion  was,  whether  this  fon  was  capable  of  inhe- 
riting lands  in  England^  as  heir  to  his  mother. 

Lord 
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.  Lord  Kenym  laid,  that,  fuppofing  there  cxifted  any 
doubts  refpcfting  the  meaning  of  the  ftatute  125  Edw.  3* 
yet  the  fubfequent  ftatutes  which  had  been  paflfed  re- 
lating to  this  fubjea,  operated  as  a  parliamentary  ex- 
poiition  of  it ;  particularly  the  ftatute  4  Geo.  2.  c.  31. 
which  had  clofed  the  queftion,  by  ena£Ung,  that  all 
children  born  out  of  the  Ugeance  of  the  crown  of 
Great  Britain^  whofe  fathers  were  natural-bom  fub- 
je&€ ;  and  alfo  the  ftatute  13  Geo.  2.  c.  21.  which  ex* 
tended  the  fame  privileges  to  grandchildren,  but  ftill 
confined  them  to  the  paternal  line.  From  which,  it 
clearly  followed,  that  a  perfon  bom  in  foreign  parts, 
and  of  a  foreign  father,  did  not  derive  inheritable 
blood  in  this  kingdom. 

§^  iS.  At  common  law,  no  title  could  be  derived   a  Title  maf 
through  an  alien.    But  now,  by  the  ftatute  1 1  and  JjJ^^^^^j^ 
1 2  Will.  3.  c.  6.  it  is  ena£bed,  that  all  perfons  being   Alien, 
natural-bom    fubjeds  may  inherit,   and  make  their, 
titles  by  defcent  from  any  of  their  anceftors,  lineal  or 
collateral,  although  their  father  or  mother,  or  their 
anceftor  through  whom  they  derive  their  pedigree, 
were  bom  out  of  the  king's  allegiance.     But,  by  a 
fubfequent  ftatute,   25  Geo.  2.  c.  59.,    it  is    ena3;ed, 
that  ho  right  of  inheritance  ihall  accrue,  by  virtue  of 
the  former  ftatute,  to  any  perfons  whatfoever,  unlefs 
they  are  in  being  and  capable  to  take  as  heirs  at  the 
death  of  die  perfon  laft  feifed. 

§  ^9.  If  an  alien  be  made  a  denizen  by  the  king'9 
letters  patent,  and  then  purchafes  lands,  his  fon,  bom 
before  his  deni;sation,  cannot,  by  the  common  law,   1  loft.  8  a. 

inherit   "'^ 
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inherit  tbofc  lands ;  but  a  fon  bom  afterwards  may, 
even  though  his  elder  brother  were  living.  For  the 
father,  before  denization,  had  no  inheritable  blood  to 
communicate  to  his  eldeft  fon }  but,  by  denization,  it 
acquired  an  hereditary  quality,  which  will  be  tranf* 
mitted  to  his  fubfcquent  poflerity. 

PerfoDs  at-  %  20.  Perfons  attainted  of  high  treafon  or  felony, 

ca"^bt  of  In-  ^^  incapable  of  inheriting,  or  of  tranfinitdng  their 
hcriiiug.         own  property  by  heirihip. 

t  Inft.  %  a.  Thus,  Lord  Coke  fays : —  ^^  If  a  man  be  attainted  of 

^^'  '  ^^  treafon  or  felony,  he  can  be  heir  to  no  man,  nor 

^<  any  man  heir  to  him,  propter  deUSlum.  For  that,  by 
^^  his  attainder,  his  blood  is  corrupted ;  and  this  cor- 
^^  ruption  of  blood  is  fo  high,  as  it  cannot  abfolutely 
^^  be  falved  and  reftoredt  but  by  afl  of  parliament." 

§  21.  A  perfon  may,  however,  inherit  from  one  of 
his  parents,  though  the  other  ihould  be  attainted  of 

Cent.  I  Ca.  2,   treafon  or  felony ;  for  dupUcatus  fanguu  is  not  necef- 

Cent.5Ca.27.  ^  jj^  defcents.    Thus,  it  is  faid  in  Jenkins,  an  at- 

tainted  perfon  marries  an  heirefs,  and  hat  iflue  by  her ; 

Vide  N07       that  iflue  (ball  inherit,  Ibr  the  marriage  was  lawful, 

Borcfton  *  ^'    ^^  ^^  claims  only  from  the  mother, 

I  Inft  163  h.       S  92.  Lord  Coke  (ays,  if  a  man  be  feifed  of  lands  in 

fee  and  hath  iflue  two  daughters,  and  one  of  the  daugh^ 
ters  is  attainted  of  febny,  the  father  dieth,  both  daugh* 
ters  bemg  alive,  the  one  moiety  ffaaU  defcend  to  the 
.    eiK  dau|;hter|  and  ihe  other  moiety  fhali  eicheat 

S  »3-  There 
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'  §  a  3,  There  i»  a  fiirthcr  confcqucncc  of  the  cor. 
raption  and  eztixi£kion  of  hereditary  blood,  namely, 
that  the  perfon  attainted  ihall  not  only  be  incapable 
bimfelf  of  inheriting,  or  of  tranfmitting  his  own  pro- 
perty by  heirfhip,  but  {hall  alfo  obftruft  the  defcent  of 
lands  or  tenements  to  his  pofterity,  in  all  cafes  where 
they  are  obliged  to  derive  their  title  through  him,  from 
jmy  remoter  anpeftor, 

§  24.  Thus,  it  is  laid  down  by  Lord. Hale^  that  if  P.C.  P.  i. 
there  be  grandfather,  fsither,  and  fon,  and  the  father  ^^  ' 
18  attainted,  and  dies  in  the  lifetime  of  the  grandfather, 
the  fon  cannpt  inherit  from  the  grandfather ;  becaufe 
he  muft,  of  neceffity,  derive  his  defcent  through  his 
father,  which  he  cannot  do,  by  reafon  of  the  at- 
taindert 

§  25.  Where  tlier<j  were  two  brothers,  and  the   Grey's  Cafe, 
youngeft  had  iffue  a  fon,  and  was  attainted  of  treafon   q^^^q^^' 
and  executed ;  it  vf^s  held,  that  the  fon  of  the  youngeft 
jbrothcr  could  not  inherit  from  his  uncle,  becaufe  he 
-jniift  derive  his  defcent  (Iprpugh  his  fsithen 

5  26.  It  is,  however,  a  general  rule,  th^t  the  at. 
fainder  of  a  perfon  who  need  not  be  mentioned  in  the 
derivation  of  the  defcent,  does  not  prejudice,  let  th^ 
anceftpr  be  never  fp  remote ;  and,  therefor^,  where  a 
perfon  may  claim  as  inunediate  heir  to  an  anceftor,  with- 
put  deriving  his  defcent  through  an  attainte4  perfon, 
)ie  will  not  be  affe&ed  by  fuqh  attainder, 

§27.  Thus,  if  a  man  has  two  fons,  and  the  eldeft   Dyer  4S4. 
|s  Jitt^ted^  and  thqi  the  iath$r  dies,   the  younger 

J>rother 
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brother  cannot  inherit  from  his  £ather ;  for  the  elder 
brother,  though  attainted,  is  ftill  a  brother,  and  no 
other  can  be  heir  to  the  father,  while  he  is  alive.  But 
if  the  elder  brother  dies  in  the  lifetime  of  the  father^ 
the  yomiger  brother  will  then  inherit  from  his  father, 
becaufe  he  can  derive  his  defcent  from  him,  without 
mentioning  his  elder  brother,  or  claiming  through 

Hob*  334.      him.    If  the  eldeft  fon  had  left  iffue,  the  younger  bro- 

Cro.Car.435.  ther  could  not  inherit. 

§  2  8.  The  incapacity  of  the  younger  brother  to  in- 
herit from  his  father,  where  the  elder  brother  was  at- 
tainted and  alive,  was  confidered  as  fuch  a  hardihip. 
Rot.  Pari.  that,  in  I  Hen.  4.,  a  petition  was  preferred  by  the  com- 
®  3-P-K4€>*  mons  to  the  king,  praying,  that  where  the  eldeft  fon 
during  the  life  of  the  father  was  attainted,  the  next 
brother  might,  notwithftanding,  fucceed  as  heir  to  his 
father.  To  which,  the  king  anfwered,  let  the  common 
law  run. 

I  laft.  %0.  S  ^9-  ^^^^  Coke  fays,  if  a  man  hath  iffue  two  fons, 

and  after  is  attainted,  and  one  of  the  fons  purchafes 
lands,  and  dies  without  iffue,  the  other  brother  ihall 
be  heir ;  for  the  attainder  of  the  father  only  corrupts 
the  lineal  blood,  and  not  the  collateral  blood  between 
the  brothers,  which  was  vetted  in  them  before  the 
attainder.  And,  afterwards,  his  Lordfhip  fays, — But 
fome  have  holden,  that  if  a  man  after  he  is  attainted 
have  iffue  two  fons,  that  the  one  of  them  cannot  be 
heir  to  the  other,  becaufe  they  could  not  be  heir  to 
•  the  father,  for  that  they  never  had  any  inheritable 

blood  in  them. 

But 
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But  it  is  now  fettled,  that  th^  defcent  between  bro-   Collingwood 
thers  is  immediate ;  and,  therefore,  that  the  attainder  ^'vent!4H. 
of  the  father  does  not  prevent  his  fons  from  inheriting  3  S<^*  ^^9* 
from  each  other;  for,  though  the  father  is  medium 
differens  fanguinisj  yet  he  is  not    medium    differens 
bareditatis. 

• 

§  30.  The  do&rine  of  corruption  of  blood  was  con-  yidc  2  Com. 
fidered  as  fo  cruel  and  unjuft,  that,  by  a  (latute  paiTed  '5^* 
in  7  Anrij  it  was  ena£bed,  that  it  fliould  ceafe  upon 
the  extin&ion  of  the  Stuart  £muly»    But  it  has  been  39  Geo*  3* 
revived  by  a  modem  ftatute. 

§  31.  In  the  defcent  of  eftates  tail,  no  impediment 
arifes  from  corruption  of  blood,  as  will  be  fiiewa  in  a 
liibfequent  chapter. 
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Ibcnd. 


Seftion  i. 

nPHE  firft  rule  or  canon  of  defcent  as  laid  down  by 
Sir  William  Blackjione  is — ^^  That  inheritances 
^'  (hall  lineally  defcend  to  the  iiTue  of  the  perfon  who 
**  laft  died  aftually  feifed,  in  infinitum;  but  ihall 
**  never  lineally  afcend." 


To  explain  this  and  the  fubfequent  canons  of  de- 
fcent, it  will  be  neceflary  to  premife  fome  maxims  and 

principles 
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principles  of  the  common  law,  which  are  applicable 
to  this  fubjed« 

(  a.  It  is  a  rule  of  the  common  law,  that  no  inhe-   Maxim  that 

.  A  r       1        V         rt     1    Nemo  eft 

ntance  can  yelt,  nor  can  any  perfon  be  the  actual    Hem  Vi- 
complete  heir  of  another,  till  the  anceftor  is  previoufly   ^"^'•* 
dead :  Nemo  eft  hares  viventis.    Before  that  time,  the 
Perfon  who  is  next  in  the  line  of  fucceffion  is  called 
an  heir  apparent,  or  hdr  prefumptive.    Heirs  appa- 
rent are  fuch  whofe  right  of  inheritance  is  indefeafible, 
provided  they  outlive  their  anceftor;    as   the  eldeft 
fon  or  his  iffue,  who  muft  by  the  courfe  of  the  com- 
mon law  be  heir  to  the  father,  whenever  he  happens 
to  die.    ^eirs  prefumptive  are  fuch  who,  if  the  an- 
ceftor ihould  die  immediately,  would,  in  the  prefent 
circumftances  of  things,  be  his  heirs ;  but  whofe  right 
of  inheritance  may  be  defeated,  by  the  contingency  of 
fome  nearer  heir  being  bom. 

5  3.  Another  rule  of  the  common  law  refpe£ting   The  Anceftor 

muft  die 

defcents,  is,  that  no  perfon  can  properly  be  fuch  an   feifeL 

anceftor,  as  that  an  inheritance  can  be  derived  from 

him  unlefs  he  has  had  a&ual  feifm,  or,  as  Lord  Coke    i  laft*  <  x  ^« 

exprefles  it,    ''  A  man  that  claimeth  as  heir  in  fee 

<*  fimple  to  any  man  by  defcent,  muft  make  himfelf 

*^  heir  to  him  that  was  laft  feifed  of  the  a£hial  free- 

**  hold  and  inheritance." 

S  4-  Lord  Hale  fays—"  The  Jaft  a£bal  feifiii  in   Hift.c.xi. 
**  any  anceftor,  makes  him  as  it  were  the  root  of  the 
**  defcent,  equally  to  many  intents,  as  if  he  had  been 
*'  a  purchafer  ^  and  therefore  he  that  cannot,  accord* 

•ring 
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<<  ing  to  the  rules  of  defcents  derive  his  fucceffion. 
^  from  him  that  was  lafl:  a&ually  feifed,  though  he 
^  might  have  derived  it  from  fome  precedent  anceftor, 
•^  {hail  not  inherit/* 

aCoinffl.2o9.       §  $.  The  law  requires  this  notoriety  of  poiTeflion  as^. 

evidence  that  the  anceftor  had  that  property  in  him-^ 
felf,  which  is  to  be  tranfmitted  to  his  heir.  The  feifin 
therefore  of  any  perfon  makes  him  the  root  or  flock.- 
from  which  all  future  inheritance  J;>y  right  of  blood 
muft  be  derived,  which  is  briefly  exprefied  in  the 
maxim  of  Fleta^  Seifina  facit  Jiipitem. 

Tit.  I.  f.  jy.        S  6*  '^^  nature  of  feifin,  and  the  difference  be- 
tween feifin  in  deed,  and  feifin  in  law,  has  been  ex- 
plained in  a  former  title.    It  is  therefore  fufEcient  here 
Lit.  r.  8.         to  obferve  that  when  a  perfon  acquires  an  eftate  in 
in.  1 1  •     i^^j  j^y  defcent,  it  is  neceifary  that  he  fhould  gain  a 

feifin  in  deed,  in  order  to  tranfmit  it  to  his  heir ;  for 
if  he  has  a  feifin  in  law  only,  it  will  not  be  fufficient. 

» 
I  Inft.  15  *•         §  7*  The  rule  is  the  fame  with  refped  to  incorporeal 

hereditaments.  So  that  where  an  advowfon  in  grofs 
or  a  rent,  defcends  to  a  perfon,  he  mufl  a&ually 
prefent  to  the  church  and  receive  the  rent,  before  he 
can  become  the  flock  of  a  defcent.  But  if  the  ad- 
vowfon be  appendant  to  a  manor,  there  adual  feifin 
of  the  manor  will  give  an  a£bual  feifin  of  the  ad- 
vowfop* 

£zcq)tion8to       §  8.  Where  an  anceftor  acquires  an  eftate  by  his 
^  ^     ^*       own  ad,  that  is,  by  purchafe^  he  is  in  many  cafes  al- 
lowed 
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lowed  to  tranfmit  it  to  his  heirs ;  although  he  never 
had  aftual  feifin  oi  it  himfelf« 

■ 

Thus  it  is  laid  down  arguendo  in  Shelley's  cafe,  that  *  Rcp»9^  ^ 
if  a  fine  was  levied  to  jI.  in  fee^  and  afterwards,  but 
before  execution^  ^«  died,  his  heh-  might  enter ;  and 
though  he  were  the  firft  that  entered,  yet  he  fhould  be 
in  by  defcent ;  it  being  a  rule  that,  where  the  heir 
takes  any  thing  which  might  have  veiled  in  the  an- 
ceilor,  the  heir  ihould  be  in  by  defcent»  It  was  how- 
ever obferved  that  in  a  cafe  of  this  kind  the  heir  would 
not  have  been  in  direftly  by  defcent,  either  to  be  in 
ward,  or  to  have  had  his  a^e,  or  to  have  tolled  the 
entry  of  one  who  had  right* 

S  9*  In  the  cafe  of  an  exchange,  if  both  parties 
die  before  either  enters,  the  exchange  is  totally  void,   t  Rep.  98  i* 
But  if  one  of  the  pardes  enters,  and  the  other  dies 
before  entry,  Jiis  heir  may  enter,  and  ihall  be  in  by 
defeenti 

§  10.  la  the  eale  of  equitable  interefts,  an  aneeftor 
may  tranfmit  them  to  his  heir  without  ever  having  ob« 
tained  any  kind  of  fdfin  or  pofledion  whatever* 

Thus  where  a  perfon  contrads  for  the  purchafe  of  a  Potter  t. 
real  eftate,  and  dies  before  it  is  conveyed  to  him,  this   x  Vef-^s;. 
equitable  intereft  will  defcend  to  his  heir,  if  not  de« 
Vi&d  away. 

$  II.  I  now  return  to  the  firft  canon  of  defcent,  in  Explanatton 
cwifequencejrf  which,  whenever  a  perfon  dies  feifed  canon.^'^^ 
Vox..  UL  C  c  of 


J86 


A  Defcent 
may  be  de- 
feated by  the 
Birth  of  a 
nearer  Heir* 
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of  a  real  eftate,  leaving  iflue,  it  immediately  ddcends 
to  fuch  iiTue  \  on  whom  the  law  cafb  the  freehold  be> 
fore  entry. 

> 

§  1 2,  In  confequence  of  the  principle  that  the  free- 
hold Hull  never  if  poflible  be  in  abeyance^  lands 
alvsrays  defcend  to  the  perfon  who  is  heir  at  the  time 
of  the  death  of  the  anceftor ;  but  fuch  descent  may 
be  defeated  by  the  fubfequent  birth  of  a  nearer  heir. 


§  13.  Thus  where  a  perfon  dies  leaving  his  wife 
cnfient,  the  law,  not  confidering  the  infant;  in  ventre 
matris  to  be  in  exiftence,  cafts  the  freehold  on  the  per^ 
fon  who  is  then  heir.  •  But  when  the  pofthumous  child 
is  bom,  his  guardian  may  enter  upon  fuch  heir,  and 
take  the  eftate  from  him* 


Goodtitle  ▼• 

NewmaOy 

Infra. 


§  14.  It  feems  to  have  been  formerly  doubted  whc- 
ther  in  a  cafe  of  this  kind  the  podhumous  child  was 
entitled  to  the  profits  from  the  death  of  his  anceflor,  or 
only  from  the  time  of  his  birth.  But  in  a  modem  cafe 
■Lord  Ch.  Jufl.  De  Grey  lard  it  dowR  as  clear  law,  upon 
the  authority  of  a  cafe  in  the  Tear  Books  y  Trin*  g  Hen. 
6.  25  ^.  that  a  pofthumous  child  was  not  entitled  to 
any  profits  received  before  its  birth,  becaufe  the  entry 
of  the  heir  was  congeable,  until  the  pofthumous  child 
vras  born« 


1  Inft,  I X  ^. 


§  1 5.  Lord  Coke  fays,  if  a  man  has  iiTue  a  fon  and 
a  daughter,  and  the  fon  purchafes  lands  in  fee  and 
dies  without  iiTue,  the  daughter  fhall  inherit  the  knd 
from  him.     But  if  afte]:wards  the  father  has  iilixe  a 

fon« 
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fohy  this  fon  fhall  enter  into  the  land  as  heir  to  his 
.^brother,  and  ouft  his  fifter. 

$  1 6.  So  where  a  fon  purchafed  land^  and  died  Bro.  Ab.Tit. 
without .  iffue,  the  uncle  entered  as  his  heir,  and  two      *  ^     ^  * 
years  after  the  father  had  iffue  another  fon;  it  waj& 
held  that  fuqh  other  fon  might  enter  on  his  uncle. 

S  1 7.  The  lail  claufe  of  the  firit  canon  of  defcent,   Exdufion  of 
by  which  parents  and  all  lineal  anceftors  are  excluded   Linc.^^"  '"* 
from  fucceeding  to  the  inheritance  of  their  offspring, 
is  derived  from  the  Feudal  Law,  in  which  it  was  an 
ellabliihed  rule  that  the  afcending  Ime  could  in  no 
cafe  inherit  a  feud.    This  rule  was  fully  eftablifhed  in 
England  in  the  time  of  Henry  2.  for  GlanviUe  fays.  Lib,  7.  c.  ? . 
Hareditas  nunquam  autem  naturaliter  afcendiu    And  it  ^  ^^^ ''' 
was  probably  derived  immediately  to  us  from  the  cut 
loms  of  Normandf, 

S  1 8.  Littleton  fays— J«  <  If  there  be  father  and  fon.  Sec-  3, 
^*  and  the  father  hath  a  brother  that  is  imcle  to  the 
^<  fon,  and  the  fon  purchafe  land  in  fee  fimple,  and 
^  die  without  iffue,  living  his  father,  the  uncle  fhall 
^*  have  the  land  as  heir  to  the  fon,  and  not  the  fa-^ 
^  ther ;  yet  the  father  is  nearer  of  blood ;  becaufe  it 
^  is  a  nuupm  in  law,  that  inheritance  may  lineally  de- 
*^  fcend,  but  not  afc^nd.  Tet  if  the  fon  in  this  cafe 
'^  die  without  iffue,  and  his  tmcle  enter  into  the  land 
^  as  heir  to  the  fon  (as  by  the  law  he  ought)  and 
'*  after  the  uncle  dieth  without  iffue  living,  the  father 
^  fhall  have  the  land,  a^  heir  t9  the  uncle,  and  not  as 
V  bdr  to  his  foBu" 

G  ca  S  '9*  ^^^ 
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1  [nft.  II  k        J  i9«  l^jrd  Coke  has  ^bCbnred  on  tiUs  pafigc  that 

if  the  uncle  does  not  enter,  the  £uthcr  canao^  uAak 
from  him,  becaufo  he  mufl  make  himfelf  har  to  the 
|)erfon  laft  fdfed,  whidi  the  mKle  was  not,  for  ^he 
fttfcm,  laft  feifed  was  the  fon^  €o  whom  che  £ikther 
calmot  iBake  himfelf  heir. 

Ha.  c.  1 1.  §  30,  Lord  Hale  fays,  that  by  the  law  of  Uormandy 

the  fetherwas  poftponed  to  the  brother  and  fifler,  and 
dieir  iflues,  but  was  preferred  before  the  u^ele.  Ac* 
cording  to  the  Jewijh  law,  the  fether  was  preferr^ 
before  die  brother ;  by  the  Reman  law  he  focceeded 
equally  with  the  brother.  But  by  the  Englijh  law  the 
father  cannot  take  £rom  ))is  fen  by  «i  immediate  de« 
{cent,  but  may  take  as  heir  to  his  Mother,  who  was 
hdr  to  his  fon,  by  collateral  defcent. 

§  II I .  A  father  or  mother  may  however  be  confix 
to  their  own  child,  and  in  that  relation  may  inherit 
from  him,  notwitfaftanding  the  ration  of  father  or 
mother, 

EaflwoodY*         %  21,  A  fon  died  feifed  of  lands  in  fee,  without 

2  R  Wms.      having  any  iiffiie,  or  brother  or  fifter,  but  leaving  two 
^>4*  coufins  bis  heirs  at  law,  one  of  whom  was  his  own 

mother.  And  the  queftion  was,  whether  the  mother 
could  take  as  heir  to  her  own  fon. 

9 

It  was  determined  by  the  Mailer  of  the  Rolls,  thaf 
though  a  father  or  mother  could  not,  as  father  or  mo*' 
tiier,  inherit  immediately  after  the  fon,  yet  if  the  cafe 
fhould  fo  happen,  that  the  father  or  mother  were 

coufin 
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C6fo£vi  to*  the  fon^  and  tA  fuch  his  heir,  they  might 
^Ai6  notwitbft^dfai^.  And  Aat  here,  thotigh  the 
\tAt  \^s  alfo  inottier,  this  did  not  hkidef  her  from 
taking  in  the  capadty  01^  relaliim  of  coufi*. 

§2^4  tlie  fedon<i  (fsfflon  dt*  fute  of  defceat  is^—  st^Ctn^m 
^«  That  the  tbAU  iflue  ftM^l  be  admifted  be£)re  the  red  to  IX 
<«  fexride.'*  "'•^"• 

Thos  fom  fiiaeU  be  admitted  before  daughters  ^  or^ 
»  Loitl  /fii^estprdfiTes  it,---^In  defcent^  the  hw  prefers 
the'Wofthieft  of  bloody  th  .refore  the  Ion  inheiits,  and 
^dodesi  &e  da4ight6r  j;  the  brother  i%  preferred  be- 
fore the  fift^5  the  linole  before  the  aunt. 

5  ^4.  'this  pfef^reoite  of  males  to  females  is  evi* 
dently  derived  from  the  feudd  liaw  i  but  the  £;}^/|^ 
law  doe#  liot  eittend  to  a  total  exclafion  of  females^ 
k  onfy  poftp6nes  thent  to  males :  kt  thdugh  daughters 
are  excluded  by  Ions,  yet  they  fucceed  before  afty  coI<« 
lateral  relations. 

S  25.  The  third  canoft  or  rule  of  dcfcent  is,  ^'  That  i^  Canon. 

V  Inhere  there  are  two  or  more  mates,  m  equal  de-  Male  fuc- 

*^  gree,  the  eldcft  only  flctH  inherit,  but  the  females  ^*^•• 
**  altogether," 

The  doftrine  of  primogeniture  is  alfo  of  feudal 
origin;  for  although  upon  the  firit  introdudiion  of 
hereditary  fucceffion  in  feuds,  they  defcended  to  all 
the  fons,  yet  that  courfe  was  changed,  in  confequence 
6f  a  conftitution  of  the  Emperor  Frederick .  and  this 

C  c  5  dodrine 
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dbdrine  appears  to  have  been  firft  introduced  into 
England  by  William  the  Norman^  but  wat  only  applied 
to  honorary  and  military  fees,  which  could  uot  be 
divided  witjiout  great  inconvenience. 

Lib.  7.  c»  $.         S  26.  Thus  it  appears  from  GlanvilU  that  in  the 

reign  of  Hen.  2.  eftates  held  by  tnilitary  fervice  de« 
fcended  to  the  eldeft  fon  only ;  and  eftates  held  in 
focage  were  partible  among  all  the  fons,— Ci^m  quis  ergo 
bareditatem  babeni  moriatury  Ji  untcum  Jilium  baredem 
babuerify  indi/iinile  verum  eji  quadjilius  tile  patri /uojuc* 
cedit  in  Mum.  Si  plures  reliqueretjilios^  tune  diftinguitur 
utrum  ille  fuerit  miles  ^  Jive  per  feodum  militare  tenens^ 
aut  Liber  Sokemannus^  quia  ft  miles  fuerify  velper  nuli-^ 
iiam  ienensy  tunc  fecundum  jus  regni  Anglix,  primcge- 
nitus  jilius  patri  fuccedity  in  totumy  ita  quod  nullusjra^ 
trum  fuorum  partem  inde  de  jure  petere  pote/i.  Si 
.  vero  fuerit  Liber  Sokemannus  tunc  quidem  dividetur 
hareditas  inter  omnes  Jilios  quotqmt  funty  per  partei 
equales. 

Hift.  c,  1 1.  S  ^7*  Lord  Hale  fays  that  in  Normandy  lands  were 

of  two  kinds,  partible  and  not  partible  j  the  lands  that 
were  partible  were  valvafories  burgages  and  fuch  like^ 
vhich  were  much  of  the  nature  of  our  focage  lands  j 
thefe  defcendcd  to  all  the  fons,  or  to  all  the  daughters^ 
Lands  not  partible  were  fiefs  and  dignities  ;  they  de- 
.fcended  to  the  eldeft  fon,  and  not  to  allthe  fons ;  but 
if  there  were  no  fons,  then  to  all  the  daughters,  and 
became  partible. 

-5  28,  The 
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5  28.  The  right  of  primogeniture  appears  however 
to  have  been  fully  eftablifhed  in  the  reign  of  Hen.  3. 
in  focage  lands,  as  well  as  in  thofe  held  by  a  military 
tenure.  For  BraSlm^  in  flatuig  the  law  of  defcents,  64  h. 
fays  : — 5/  quis  plures  habet  jilioi  jus  proprietatis  femper 
defcendit  ad  primogenitum^  eo  quod  ipfe  inventus  eji 
prima  in  rerum  natura. 

§  29.  As  to  the  females,  being  all  equally  incapa- 
ble of  performing  any  military  fervice,  there  could  be 
no  reafon  for  preferring  the  eldeft.  And  therefore  f.  241, 
Littleton  fays,  where  a  man  or  woman  feifed  of  lands 
in  fee  or  in  tail  hath  no  ilTue  but  daughters,  all  the 
daughters  fhall  equally  inherit,  and  make  but  one  Tit.  ig.  f.  i. 
heir. 

§30.  The  fourth  canon  or  rule  of  defcent  is,-~  4th  Canon. 

*'  That  the  lineal  defcendants  in  infinitum  of  any  per-  prcfcntation.' 
*'  fon  deceafed,  fhall  reprefent  their  anceftor,  that  is, 
^*  ihall  ftand  in  the  fame  place  as  the  perlbn  himfelf 
**  would  have  done,  had  he  been  living.'* 

§  31.  "  Hence  it  is  (fays  Lord  Hale)  that  the  fon  Hift.  c-  n. 
"  or  grandchild,  whether  fon  or  daughter,  of  the 
**  eldeft  fon,  fucceeds  before  the  younger  fon ;  and 
"•  the  fon  or  grandchild  of  the  eldeft  brother,  before 
"  the  youngeft  brother ;  and  fo  through  all  the  de- 
"  grees  of  fucceilion,  by  the  right  of  reprefentation, 
"  the  right  of  proximity  is  transferred  from  the  root 
**  to  the  branches,  and  gives  them  the  fame  prefer-  J 
^  ence  as  the  next  and  worthieft  of  blood.'' 

C  c  4  S  3*«  It 
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I  Inft.  10  h.         $32.  It  follows  from  this  rule  that  the  ncareft  reh- 

tion  is  not  always  the  heir  at  law ;  as  the  next  coufia 
jure  repre/entathnUy  is  preferred  to  the  next  coufin 
jure  propinqtutatis  ;  and  the  taking  by  reprefentadoii 
is  called  fuccelfion  perjtirpesy  according  to  the  roots ; 
fuice  each  branch  inherits  the  £une  fhare  that  their 
root  or  JiirpSy  whom  they  reprefent»  would  have 
taken. 

Hift.  cii.  S  33.  Thus  Lord  Hale  fays— "  This  right   tranf^ 

^<  ferred  by  reprefeatation  is  infinite  and  unlimited  in 
^'  the  degrees  of  thofe  that  defcend  from  the  repre- 
fented*    For  the  fon^  the  grandfon,  and  the  great* 
grandfon»  and  fo  in  ii^nitimj  enjoy  the  fame  privi« 
lege   of  reprefentation  as  thofe  from  whom  they 
derive  their  pedigree  had,   whether  it  be  in  defcents 
<^  lineal   or    tranfverfalj    and  therefore  the   great* 
'*  grandchild  of  the  eldeft  brother,  whether  it  be  a 
^^  fon  or  a  daughter,  ihall  be  preferred  before  the 
younger  brother,  becaufei  though  the  female  be  lefs 
worthy  than  the  male,  yet  fhe  ftands  In  right  of 
reprefentation  of  the  eldeft  brother,  who  was  more 
**  worthy  than  the  younger/* 

Idem.  §  34*  ^^y  ^^  ^^  ^  "^^  ^^^^  ^^^  daughters,  and 

*•  the  eldeft  dies  in  the  life  of  the  father,  leaving  fix  . 
**  daughters,  and  then  the  father  dies,  the  youngcft 
*^  daughter  fhall  have  an  equal  fhare  with  the  other 
**  fix  daughters,  becaufe  they  ftand  in  reprefentation 
"  and  ftead  of  their  mother,  who  could  have  but  a 
"  moiety/' 

$  35-  The 
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5  35*   The  fifth  canon  or  rule  of  defcent  ]$*-—  5th  Cknom 
<^  That  on  failure  of  lineal  defcendants  or  iflue  of  the  ^eCpenu! 
^*  perfon  lail  feifed,  the  inheritance  fhall  defcend  to 
*<  his  collateral  relations^  being  of  the  blood  of  the 
^^  firft  purchafer,  fubje&   to   the    three    preceding 
*«  rules/' 

§  36.  It  is  a  masim  of  the  [common  law  that  no  The  Heir 
perfon  can  inherit  an  eftate,  imlefs  he  is  defcended  ^^q^^^  f^ 
from  the  firfl  purchafer,  or  original  acquirer  of  it*  ^^^^^  ^*"" 
This  rule  is  to  be  found  in  the  Grand  Cou/iumier  of 
Normandy 9  ch.  25.  from  whence  it  was  introduced 
here^  and  is  plainly  derived  from  the  feudal  law }  for 
when  feuds  firft  became  hereditary,  na  perfon  could 
fucceed  to  a  feudum  novum  but  the  lineal  defcendants 
of  the  perfon  who  firft  acquired  it,  who  was  called 
the  perquifitor.  So  that  if  a  perfon  died  ieifed  of  a 
feud  of  his  own  acquiring,  without  leaving  iiTue,  it 
did  not  go  to  his  brothers,  but  reverted  to  the  donor. 
If  it  was  a  feudum  antiquum^  that  is,  if  it  had  ^  de- 
fcended to  the  vallal  from  his  anceftors,  then  his  bro- 
thers, or  fuch  other  collateral  relations  as  were  de- 
fcended from  thje  perfon  who  firft  acquired  it,  might 
fucceed^ 

§  37,  Thus  Lord  'tidle  fays,  if  the  fon  purchafes  Hift.  c.  i  /. 
land  and  dies  without  iflue>  it  fhall  defcend  to  the  heirs 
of  the  part  of  the  father }  and  if  he  has  none,  then 
to  the  heirs  on  the  part  of  the  mother^  becaufe  though 
the  fon  has  both  the  blood  of  the  father  and  of  the 
mother  in  him,  yet  he  is  of  the  whole  blood  of  the 
mother;  and  the  confanguinity  of  the  mother  are 

confanffiinei 
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*  amfimguinei  cognati  of  the  fon ;  and  of  the  other  fide, 

if  the  father  had  purchafed  lands,  and  it  had  defcoided 
to  the  fon,  and  the  fon  had  died  without  ifiue,  and 
without  any  heir  of  the  part  of  the  father » — ^it  Ihould 
never  have  defcended  in  the  line  of  the  mother,  but 
efcheated.     For,  though  the  confangtunei  of  the  mo- 
ther were  the  confanguinei  of  the  fon,  yet  they  were 
not  of  confanguinity  to  the  father,  who  was  the  pur- 
chafer.     But  if  there  had  been  none  of  the  blood  of 
the  grandfatho',  yet  it  might  have  reforted  to  the  line 
of  the  grandmother ;  becaufe  her  confanguinei  were 
as  well  of  the  blood  of  the  father,  as  the  mother's 
confanguinity  is  of  the  blood  of  the  fon.     Confe* 
quently  alfo,  if  the  grandfather  had  purchafed  lands, 
and  <hey  had  defcended  to  the  father,  and  from  him 
to  the  fon  ;  if  the  fon  had  entered  and  died  without 
iffue,  his  father's  brothers  or  fillers,  or  their  defccnd- 
ants  J  or,  for  want  of  them,  his  great-grandfather's 
brothers  or  fitters,  or  their  defendants ;  or,  for  want 
of  them,  any  of  the  confanguinity  of  the  great-grand* 
father,  or  brothers  or  fillers  of  the  great-grandmother, 
or  their  defcendants,  might  have  inherited.    For  the 
confanguinity  of  the  great-grandmother  was  the  con- 
fanguinity of  the  grandfather.     But  none  of  the  line 
of  the  mother  or  grandmother,  vi^  the  grandfather's 
wife,  ftiould  have  inherited,  for  that  they  were  mi  of. 
the  blood  of  the  firft  purchafer.     And  the  fame  rule, 
i  converfo^  holds  in  purchafes  in  the  line  of  the  mo- 
ther or  grandmother.     They  Ihall  always  keep  in  the 
fome  line  that  the  firfl  purchafer  fettled  them  in. 

S  38'  ^^^ 
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S  38-  When  the  feudal  rigor  vas  in  part  abated,  a  aComm.22i. 
method. was  invented  to  let  in  the  collateral  relations 
of  the  firft  purchafer  to  the  inheriftmce  by  granting 
1  feudum  novum^  to  hold  td  feudum  antiquum^  that 
is,  with  all  the  qualities  annexed,  of  a  feud  derived 
from  his  anceftors ::  and  then  the  collateral  relations 
Mirere  admitted  to  fucceed  even  in  infinitum^  becaufe 
they  might  have  been  of  the  blood  of  the  firft  imagi- 
nary purchafer* 

§  39.  In  imitation  of  this  rule,  it  has  long  been  sCoibblsss. 
eftablifhed,  that  every  acquifiton  of  an  eftate  in  fee 
fimple  by  purchafe,  is  confidered  by  the  Englijh  law 
as  a  feudum  antiquumy  or  feud  of  indefinite  antiquity  ; 
and  therefore  the  collateral  kindred  of  the  grantee^ 
or  defcendants  from  any  of  his  lineal  anceftors,  by 
whom  the.  lands  might  have  poifibly  been  purchafed,- 
are  capable  of  being  called  to  the  inheritance. 

%  40.  But  Sir  William  Blackfione  obferves,  Hat  Idem. 
when  an  eflate  hath  really  defcended  in  a  courfe  of 
inberitance  to  the  perfon  laft  feifed,  the  ftriS  rule  of 
the  feudal  law  ia«ftill  obferved  ;  and  none  are  admitted 
but  the  heirs  of  thoie  through  whom  the  inheritance 
hath  pafltd ;  for  all  others  have  demonftrably  none  of 
the  blood  of  the  firft  purchafer  in  them^  and  therefore 
ihall  never  fucceed. 

§  41.  Thus  where  lands  defcend  to  a  perfon  on  the  Defimii  cs 
jart  of  the  father,  none  of  his  relations  on  the  part  ^mLSS * 
of  his  mother  can  inherit  .them;  and  vice  verfa.  where^  >  ^^^^  ^^  ^ 

lands  *i^o. 
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kndt  defeead  ta  a  pcribn  ftota  his  mothaTi  nb 
^n  oft  th(  ptrt  of  his  faiher  ctt  inherit  tistm. 


I  Inft.  13  «•         %  4%4  Inheritances  6f  diis  kitid  camot  ha  droted 
Doug-R.        by  iny  aft  Of  the  psirties ;  for  if  a  psrfaif  ^es  Iand9 


anofther^  taftold  td  him  aild  his  heifa,  cm  die  fttrt 
hie  ftiotfaef^  jtt  the  heirs  on  thtf  p«rt  of  the  father 
ftaB  mherit.  For  no  rtan  tali  create  ^  ttw  kind  ^ 
inheritance  not  allowed  by  the  law;  and  there&tfe 
the  words — ^^  On  the  part  of  his  mother/*  are  void. 

What  Ads  S  43'  Where  a  perfoii  is  feifed  in  fee  by  defcent  ex 

DcfcenT        /*^''  psftefna^  or  ^a^  ^^fe  materna^  there  are  many 

a&»  which  ftiay  be  dode  by  fuch  a  perfon  that  wilt 
operate  fo  as  to  mike  him  a  new  parchafer  of  the 
eftate,  by  which  mdani  it  wiU  be  oonfidered  as  i  feud 
of  indefinite  antiqilify ;  and  IviU  by  that  means  b&( 
come  dofoendibld  tb  his  heirs  general)  whether  of  the 
paternal  or  maternal  line. 


a.  t 


i  Inft.  It}.         J  ^^  Thu*  Lord  Coke  feysy  if  a  man  be  feifed  of 

land^as  heir  of  the'  part  of  hia  mother^  and  maketh  a 
feofihiAit  in  fee»  aiid  tak^th  back  to  eftate  to  him  and 
to  his  heirt,  this  h  ft  new  prarchafe ;  and  if  he  dieth 
nithout  iflue,  the  helrs^of  the  part  of  the  father  fhall 
inherit.  Mr.  Hargrai;e  has  obferVed  on  this  paflage 
that  Lord  Coke  muit  be  underllood  to  fpeak  of  two 
diflind  conveyances  in  fee.  The  firft  pai&ng  the  ufe 
as  well  as  the  pofleifion  to  the  feoffee,  and  £0  com- 
pleatly  divefting  the  feoffor  of  all  intereft  m  the  land ; 
and  the  fecond  regranting  the  eitate  to  him. 


(45.  ]f  a  porl^  fttfid  M  j»4r/r  materna  maka^  a  x  Mt.  12  k. 
feoffment  in  i^  rcfervipg  %  neat  to  huDfelf  and  liii 
heirs,  this  rent  will  go  to  the  hdrs  ex  parte  patema  ; 
^ecatife  the  fiMrfKnent  in  fee  was  a  total  difpofidrai  of 
tkc  land ;  and<he  rent  was  acquired  by  purchafe. 

§  46.  The  renewal  of  a  leafe  being  confidered  as  a 
new  acquifidon,  the  perfon  renewing  becomes  a  pur- 
chafer  9  and  the  defcent  is  thereby  altered. 

§  47.  EHzabetb  Ma/on  having  purchafed  a  leafe  for  Mtfoav.Day, 
three  lives,  died  leavbg  Mary  her  daughter  and  heir,  31^.' 
an  infant.  Two  of  the  lives  being  dead*  the  guar- 
dians of  the  infant,  oyt  of  ttvs  profits  of  ^e  eftat^^ 
took  a  new  leafe,  to  the  infaqt  and  her  hdrs,  duijng 
three  new  lives,  and  afterwards  the  inf^t  died  without 
iifue. 

The  queftion  was,  whether  this  leafe  fhould  defcend 
to  the  hdrs  of  die  infant  esi  parte  patema  or  matema^. 

It  was  contoided  that  it  ihould  go  to  die  hdrs  ex 
parte  enaiemaj  being  a  renewal  only  of  the  old  leafe, 
9^  under  the  cfld  iruft.  And  If  the  infant  heir  had 
died  widiout  iCue,  before  the  renewal,  living  the  fur- 
viving  cejim  que  vie^  there  had  been  no  queftion  of  it; 
and  fo  ought  this  new  leafe,  being  renewed  out  of  the 
profits  of  tlie  old  kale. 

But  it  was  anfwered  and  refolved  by  the  Mafter  of 
the  Rolls,  that  this  new  leafe  was  a  new  acquifidon, 
and  vefted  in  the  daughter,  as  a  purcliafer,  and  there- 
fore 
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fere  fhould  firft  go  to  die  heirs  of  the  part  oS  the 
£ither.    And  it  was  decreed  accordingly. 

The  Lord  Keeper  coming  into  court,  and  beings 
aiked  his  ojMnion  on  it,  faid,  he  was  of  the  lame  opi- 
nion, to  prevent  a  rehearing. 

Peirfbo  ▼.  $  48.  In  a  fubfequent  cafe  exa&ly  fimilar^  it  was 

I  AtL  480.  objeded  that  the  renewal  was  an  aft  done  by  a  guar- 
dian, only  during  the  minority ;  and  ought  not  to 
prejudice  any  who  take  by  reprefentation,  it  being 
merely  voluntary,  and  not  of  necef&ty. 

But  Lord  Hardwicke  anfwered — ^  If  this  had  been 
^^  wantonly  done  by  the  guardian,  without  any  real 
^  benefit  to  the  infant,,  it  would  have  been  proper  to 
have  come  into  a  Court  of  Equity,  to  be  relieved 
againft  it.  But  here  was  a  juft  and  reafonable  oc- 
cafion  for  what  the  guardian  has  done,  for  he  was 
•*  direded  to  make  purchafes  for  the  benefit  of  the 
"  i&fant.  Here  one  life  being  dead,  furrendering  the 
f*  old,  and  taking  a  new  Icafe,  was  the  moft  beneficial 
purchafe  for  the  infant  that  could  be,  and  therefore 
ought  to  have  the  fame  confequ^ce  as  if  done  by 
*^  the  infant  herlelf  at  her  full  age,  and  go  to  htt 
**  heirs  ex  parte  paternaJ^ 

P 

The  cafe  of  Ma/on  v.  Day  is  exadly  in  point.  His 
Lordfhip  difmiffcd  the  bill  brought  by  the  heir  ex  parte 
materna^ 


S49.  A 


a 

Title  XXIX.    De/cent.     Cb.  in*  %  49,  50.  399 

§  49.  A  truft  eftate  is  defcendible  in  the  fame 
manner  as  a  legal  one  \  fo  that  where  a  trufl:  eftate 
defcends  from  the  mother,  it  ivill  go  to  the  heirs  e9t 
parte  matema.  But  where  the  legal  eftate  defcends 
eK  parte  materna,  and  the  trull  eftate  ex  parte  paterna^ 
or  vice  verfa^  the  truft  eftate  will  merge  in  the  legal.  Tit.  12.  c.  2. 
and  both  will  follow  the  line  through  which  the  legal  *  ^'' 
eftate  defcended. 

» 

%  50.  Serjeant  Selbj  agreed  for  the  purchafe  of  the  Goodright  ▼. 
eftate  in  queftion,  and  paid  for  it,  but  died  before  any  Doug'R.771. 
conveyance  was  made ;  having  by  his  will  devifed  all 
his  real  and  perfonal  eftate  to  his  wife,  in  truft  to 
educate  and  maintain  his  fon,  until  he  Ihould  attain 
the  age  of  twenty-one  years  %  and  afterwards  in  truft 
to  convey  all  the  reft  of  his  real  eftate  to  his  fon  and 
his  heirs.  After  the  teftator^s  death,  the  eftate  was 
conveyed  to  Mrs.  Selby  who  died  before  the  fon  at- 
tained twenty-one,  but  he  afterwards  attained  that  age 
and  died,  having  been  inpofleilion  of  the  eftate,  and 
having  devifed  it  to  charitable  ufes,  which  were  void 
by  the  ftatute  of  mortmain.  The  leflbr  of  the  plain- 
tiflF  was  his  heir  at  law  on  the  part  of  the  mother,  and 
the  defendants  were  his  heirs  at  law  on  the  part  of  the 
father's  mother. 

■ 

Lord  Mansfield. — Serjeant  Selby  after  his  purchafe 
was  owner  of  the  equitable  eftate,  and  had  a  right  to   Tjt,  12.  c,  i* 
go  into  Chancery  to  compel  a  conveyance.    After  his  *•  3®* 
deatl^  the  vendor  conveyed  to  the  widow ;  which  con- 
veyance was  abfolutely  in  truft  for  the  fon.     He  out- 
lived his  mother,  and,  on  her  death,  the  truft  eftate  was 

completely 
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completely  refted  {n  him,   and  the  legal  eftate  de- 
feended  to  him  from  her.    The  queltion  is,  to  whom 
Ae  whole  eftate  defceaded,  oa  the  death  of  the  fon, 
for  it  did  defcend,  the  devtfe  to  diaritaUe  ufes  beiag 
▼old.    If  it  defeended  from  the  mother,  the  leflbr  of 
the  plaintiflf  takes  as  heir  at  law«    But  it  was  con- 
teaded  that  though  he  is  heir,  there  is  a  truft  for  the 
paternal  heirs ;  and  it  was  faid  to  be  fettled  that  th^ 
court  will  not  fuffer  a  truftee  to  recover  in  ejedment 
againfl:  the  cefim  que  trujl^     A  cafe  fo  circumftanced 
as  this  in  every  particular  prohably  never  exifted  be- 
fore, and  perhaps  never  may  ag^ ;  but  cafes  mufl 
often  have  happened  in  which  die  general  queftion 
would  arife,  viz.  whether  when  c0ui  que  tnifi  takes 
in  die  legal  eftate,  pofiefles  under  it,  and  dies,  the 
legal  and  equitable  eftates  fhall  open  on  his  death,  and 
be  fevered  for  the  different  heirs.     Confider  firft  upon 
authority,  and  fecondly  upon  principle.    Firft,  no  cafe 
has  ever  exifted  where  it  has  been  fo  held,  none  where 
the  heir  at  law  of  one  denominadon  has,  on  the  death 
of  the  anceftor,  been  confidered  as  a  truftee  for  the 
heir  at  law  of  anodier  denomination}   who  would 
have  taken  the  equitable  eftate  if  that  and  the  legal 
eftate  had  not  united.    Secondly,  on  principle  it  feems 
to  me  impoffible,  for  the  moment  both  meet  in  the 
fame  perfon^  there  is  an  end  of  the  truft.    He  has  the 
le^al  intereft,  and  all  the  profits  by  his  beft  tide.    A 
man  cannot  be  a  truftee  for  himfelf.    Why  (hould  the 
eftates  open  upon  his  death  ?  What  equity  has  one  fet 
of  heirs  more  than  the  other  ?  He  may  difpofe  of  Hit 
whole  as  he  pkafes,  and  if  he  does  not,  there  is  no 
room  for  Chancery  to  interpofe,  and  the  rule  of  law 

muft 
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tnuil  ptevaiL  ^uacunque  via  data  therefore,,  the 
leflfor  of  the  plaintiff  is  intitled.  If  the  queuion  is 
doubtful  then  in  this  court  the  legal  right  niuft  pre-^ 
vail ;  and  if  the  weight  of  opinion  and  argument  is, 
that  the  legal  eftate  muft  draw  the  trufl  after  it,  the 
cafe  is  ftill  ftronger  againft  the  defendants.  Judge- 
ment was  given  for  the  plaintiff. 

§  51.  Where  an  eftate  is  devifed  to  an  heir  at  law  t 

in  fuch  a  manner  as  to  make,  him  a  purchafcr  of  it.   Vide  Tit.  38. 
the  defcent  will  be  altered. 

§  52.  No  conveyance  of  a  particular  eftate  will 
alter  the  mode  of  defcent  of  the  reverfion,  becaufe  it 
is  not  a  total  departure  of  the  eftate.  And  therefore 
if  a  perfon  feifed  ex  parte  materna^  makes  a  gift  in  i  inft.  i,  ^. 
tail,  or  leafe  for  life,'  referving  rent,  the  heir  on  the 
part  of  the  mother  fliall  have  the  reverfion,  and  alfo 
the  rent,  as  incident  thereto^ 

§  53.  If  a  perfon  feifed  ex  parte  materna  makes  a 
feoffment  in  fee  upon  condition,  his  heir  ex  parte  pa-   I^^ni- 
ttrna  ihall  enter  for  the  condiuon  broken,  but  the 
heir  ex  parte  materna  fhall  enter  upon  him  and  enjoy 
the  eftate,  becaufe  an  entry  for  a  condition  broken   Tit.  13.  c.  2. 
revefts  the  old  eftate. 

%  54,    Where  a    perfon  feifed  ex  parte  materna   i  inft.i2i. 
makes  a  feoffment  in  fee,  and  the  ufe  is  exprefsly   ^^r  , 

Htnited  to  the  feoffor  and  his  heirs,  or  if  there  is  no 
declaration  0^  ufes,  and  the  feoffment  is  not  on  fuch  a 
coniideration  as  to  raife  a  ufe  in  the  feoffee,  and  con- 

Vol.  III.  D  d  fequently 
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Tit.  1 1 .  c.  4. 
f.  16. 
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fequently  the  ufe  refults  to  tho  feoffor ;  in  either  cafe 
he  is  in  of  the  ancient  ufe,  and  not  by  purchaie,  and 
therefore  the  defceiit  is  not  altered. 


Godbolt  ▼• 
Frteftonc, 
3  Lev.  4.06, 


§  55.  A  perfon  feifed  of  lands  by  defcent  ex  pmrU 
.  matetna  made  a  feoffment  of  them  to  ufes.  As  to 
Blackacre  to  the  ufe  of  himfclf  for  life,  remainder  to 
his  wife  for  life,  remainder  to  the  heirs  of  his  body  on 
his  wife  begotten,  remainder  to  his  own  right  hetrs. 
And,  as  to  Wbiteacre^  to  the  ufe  of  himfelf  for  99 
years,  if  he  fhould  fo  long  live  ;  remainder  to  his  iP^ife 
for  life ;  remainder  to  his  firft  and  other  fons  in  tail 
male ;  remainder  to  himfelf  and  his  right  heirs*  It 
was  adjudged,  that,  upon  the  death  of  the  hufband 
without  ilTue,  the  remainder  defcended  to  the  heirs  of 
the  feoffor  ex  parte  matema  ;  becaufe  the  ancient  fee 
remained  in  him. 


S  ^6.  Where  a  fine  is  levied,  or  a  recovery  fuf- 
fcred ;  or,  where  a  fine  is  levied  to  make  a  tenant  to 
the  pracipe^  and  a  recovery  fuffered  againft  fuch 
tenant,  and  the  ufes  are  declared  to  the  perfon  levying 
the  fine,  or  fuffering  the  recovery ;  or,  where  no  ufies 
are  declared,  the  mode  of  defcent  of  the  eftate  wiO 
not  be  akered. 


^Bbot  V. 

Burton, 

II  Med.  181. 


§  57.  A*  being  feifed  in  right  of  his  wife  of  lands, 
which  ihe  4iad  by  defcent  on  the  part  of  her  mother; 
the  hufband  and  wife  by  deed  covenanted  to  levy  a 
fine,  which  was  thereby  declared  fhould  be  to  the  ufe 
of  the  coniifees  and  their  heirs,  to  mak^-  them  tenants 
to  the  pracipe,  in  order  to  fuffer  a  common  recovery : 

...  .      .and 
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and  afterwards  fuch  recovery  was  had  accordingly ; 
which  by  the  fame  deed  was  declared  fhould  be  to  the 
ufe  of  the  faid  A.  for  his  life,  and  to  his  faid  wife  for 
her  life,  and  then  to  the  firfl  and  every  other  fon  of 
their  two  bodies  in  tail  male,  remainder  to  the  right 
heirs  of  the  wife. 

A.  and  his  wife  died  without  iifue  ;  and  the  quefHon 
was,  whether  the  lands  fhould  defcend  to  the  heir  of 
the  wife  on  the  part  of  the  mother,  or  to  her  heir  on 
the  part  of  the  father.  ^ 

■ 

Trevor  J  Ch.  Juft.  delivered  the  opinion  of  the  Court. 
In  the  arguing  of  this  cafe  it  has  been  iniifted  on,  that 
there  is  a  difference  between  a  ufe  refulting  by  impli- 
cation ^f  law,  and  a  ufe  limited  by  exprefs  words ; 
but  we  are  to  condder  how  this  point  flood  before  the 
flatute  of  ufes.  Before  that  (latute  th^  law  confidered 
the  eflate  of  the  land,  and  the  ufe  of  the  land,  aa  two 
diftinf):  things ;  and  therefore,  before  that  flatute,  if  a 
man  had  made  conveyance  either  by  deed  of  feoffment, 
or  any  other  legal  conveyance,  he  might  therein  by 
exprefs  limitation  have  declared  the  ufe  of  the  land ; 
or,  if  there  were  no  exprefs  limitationj  the  law  gave 
it  back  to  him  again  ;  for  he  was  not  to  pafs  away  the 
pernancy  of  the  profits,  without  fome  confideration 
or  efloppely  by  exprefs  limitation:  fo  that  a  man 
might  at  common  law  have  feparated  the  ufe  and  the 
eflate ;  and  though  the  ufe  and  pernancy  of  the  profits 
were  neither  created  nor  guided  by  the  common  law, 
yet  the  law  look  notice  of  them,  and  the  cejiui  que 
vfi  had  a  remedy  by  fubpoena,  fo  that  the  ufe  was 

*  • 
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taken  notice  of  as  diftind  from  the  land,  even  at  coito- 
mon  law.     Then  comes  the  ftatute  27  Hen.  8.  c.  ic. 
and  what  alteration  that  made  is  to  be  confidered. 
This  ftatute  executes  the  poffeflion  of  the  land  in  the 
fame  plight  and  manner  as  the  ufe  was  before :  there- 
fere,  as  this   conveyance  is,  this  ancient  ufe,-  which 
refults  back,  is  not  a  new  ufe  ;  for  it  muft  be  an  old 
nfe,  if  it  refult  back  as  not  difpofed  of,  and  fo  much 
of  the  ancient  ufe  ftill  remained  in  him,  as  was  un- 
difpofed  of.     Now,  if  the  ufe  would  have  gone  this 
way  before  the  ftatute,  it  will  ftill  go  the  fame  way 
fince  the  ftatute.     It  is  the  fame  thing,  whether  the 
ancient  ufe  comes  back  by  implication  of  law,  or  by 
limitation  of  the  party :  for  that  the  conftrudlion  of 
law  is  foimded  on  a  fuppofal  of  the  intention  of  the 
parties,  and  will  convey  and  carry  the  ufe  the  fame 
way  as  it  is  fuppofed  the  party  would  have  done. 
Now,  if  the  law  be  fo  in  the  cafe  of  a  refulting  ufe, 
which  arifes   by  implication  of  law,  what  reafon  is 
there,  why  it  fliould  have  a  different  conftruflibn, 
where  there  is  an  exprefs  declaration  of  the  party  ? 
Efpecially,  finge  this  declaration,  makes  no  alteration 
of  the  eftate ;  and  the  other  ufe,  limited  to  A.  and 
his  wife,  is  only  a  new  intereft  arifing  out  of  the  con- 
veyance  only,  becaufe  it  is  not  fo  large  an  eftate  as 
the  fee  was  before.     But,  where  the  limitation  is  in 
fee,  it  makes  no  alteration,  becaufe  the  one  is  as  large 
an  eftate  as  the  other ;  and  it  is  ftill  the  fome  refidue, 
remaining  in  the  wife,  which  flie  had  not  difpofed  of 
before,  that  is  a  part,  taken  out  of  the  whole,  and  of 
the  fame  nature  as  the  other  was  j  and  this  appears  fo^ 
not  only  from  the  reafon  of  the  thing,  but  there  a^e 

other 
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other  authorities  alfo,  i^hich  feem  to  fettle  this  point. 
And  it  is'  all  one,  whether  this  ancient  ufe  in  fee  was 
created  by  implication  of  law,  or  by  exprefs  limitatiou 
of  the  party,  if  it  be  of  the  fame  eilate.     In  the  cafe 
of  Godbolt  V.  Freejioney  thefe  authorities  are  held  to  be   Ante,  £  $$. 
good.     A  difference  has  been  made  between  this  cafe 
and  thkt  of  Godbolt  v.  Freejione  j  namely,  that  this  was 
not  an  immediate  conveyance,  as  a  feoffment  to  a 
perfon  in  fee,  but  that  here  there  was  a  covenant  to 
levy  a  fine,  which  was  to  be  to  the  ufe  of  the  conufees 
and  their  heirs,  with  an  intent  to  have  a  common 
recovery :  and  hereupon  the  chief  objeSion  is,  that 
not  only  the  legal   eftate,  but  alfo  the  ufe,  pafTed  to 
the  conufees  both  in  law  and  equity ;  fo  that,  when  a 
a  recovery  was  fuflfered,  the  ufe  in  fee  muft  arife  out 
of  the  eftate  of  the  conufees.     This  carries  the  cafe  a 
ftep  farther  than  that  of  Godbolt  v.  Freejione;  and  it  is  fit 
I  Ihould  give  an  anfwer  to  it.     Now,  this  opinion 
feems  to  me  to  be  grounded  on  taking  this  common 
recovery  in  a  wrong  fenfe :  for  this  fine  and  recovery 
may  be  taken  as  two  diftind  conveyances,  and,  taking 
it  as  fuch,  it  is  fubjedfc  to  this  objeftion.     But,  as  it 
may  be  taken  as  two  feveral,  it  may  as  well  be  taken 
as  one  fingle  conveyance ;    and  the  deed,  the  fine, 
and  the  l-ecovery  may  well  be  taken  as  feveral  parts  of 
one  and  the  fame  conveyance,  which  is  the  cafe  in 
queftion,  and  eafily  refolved  :  for,  where  fuch  a  con- 
veyance is  made  by  deed,  fine,  and  common  reco-i 
very,  though  the  eftate  do  move  from  one  to  another 
(as   conduits)  yet  the  eflate  originally   moves   only 
from  the  conufor,  and  the  eflate  is  always  in  a  man- 
ner in  him }  as,  if  the  efbte  be  declared  to  one  for 
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life,  remainder  in  tail,  and  no  limitation  of  the  ufb 
of  the  fee,  the  ufe  (hall  refult  back  to  the  conuror, 
and  not  go  to  the  con#fee  or  recoverors.  And  fo,  if 
there  be  a  limitation  of  the  ufe  of  the  fee,  that  ufe 
(hall  and  muft  arife  out  of  the  eftate  of  the  conuftxTs^ 
and  not  out  of  the  eftate  of  the  recoverors. — kludge* 
ment  was  given  in  favouf  of  the  heir  ex  parte 
maternd.  ' 

§  58.  There  is  one  fort  of  line  which  alters  the 
defcent ;  and  one  cafe  in  which  a  common  recovery 
has  the  £aime  effed: ;  of  which  an  account'  will  be 
Tit.  3;f  36.     given  under  thofe  refpe^ve  titles. 

p  ulc  of  Col-  S  59*  To  return  to  the  fifth  canon  of  defcent.  Sir 
lateral  Dc-  WUliom  Blackftone  fays,  the  great  and  general  prin- 
sComiD.323.   ciple  uppn  which  the  law  of  collateral  inheritancet 

depends,  is,  that  upon  failure  of  iifue  ,  in  the  laft  pro- 
prietor,  the  eftate  fhall  defcend  tp  the  blood  of  the 
firft  purchafer ;  or  that  it  fhall  refult  back  to  the  heirs 
of  the  body  of  that  anceftor,  from  whom  it  either 
really  has,  or  is  fuppofed  by  fi£tion  of  law  to  have 
originally  defcended  \  according  to  the  riile  laid  down 
in  the  Year  Books,  Fitzberbert  and  Halei—^^  That 
^^  he  who  would  have  been  heir  tp  the  father  of  the 
V  deqeafed)  (and  of  courfe  to  the  mother  or  any 
\^  other  real  or  fuppofed  purchafing  anceftor,)  fliall 
f  •  alfo  be  heir  to  the  fon."  A  maxim  that  will  hold 
^niverfally ;  except  in  the  cafe  of  a  brother  pr  fifter 
of  ^e  half  bloodt 

""  S  €d  Tbe 
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%  6o»  The  fixth  canon  or  rule  of  defcents  is,  that   6th  Canon. 
Ae  collateral  heir  of  the  perfon  laft  feifed  muft  be   ^^"h Jj?"  ""^ 
Ixis  next  collateral  kinfman  of  the  whole  blood.  Blood. 

5^1^  Sit  William  Black/tone  ohkrvcs  that  this  and 
the  other  rule  of  inheritance  that  remains  are  only 
rules  of  evidence  calculated  to  inveftigate  who  the 
purchafing  an^eflor/vas. 

S  62.   By  the  ancient  cuftoms  of   Normandy,   a   Grand. Coua. 
frater^uierinus  could  not  inherit  from  his  brother,   ^•*^' 
when  the  inheritance  defcended  from  the  father,  and 
*t)ice  verfa ;  from  which  the  origin  of  the  cuftom  of 
excluding  the  half  blood  probably  arofe.     For  BraQon   fo.  5^  a 
ftates  it  as  doubtful,  whether  the  half  blood  on  the 
father's  fide  was  excluded  from  an  inheritance,  which 
priginally  defcended  from  the  common  father,  or  only 
from  fuch  as  defcended  from  the  refpeftive  mothers  ; 
and  from  newly  purchafed  lands. 

§  63.  It  appears,  however,  from  Britton^  ch.  119. 
that,  when  he  wrote,  the  half  blood  was  excluded  from 
inheriting   in   all   cafes.     And,  in  5  Edw.  2.  a  cafe   May*.  148. 
arofe  in  which  it  was  determined,  that,  where  a  per-   S^^'t^r' 
fon  died  feifed  of  lands,  leaving  a  fifter  of  the  half  PI-  ao, 

* 

blood,  and  an  uncle  of  the  whole  blood,  the  uncle 
fiiould  inherit,  and  not  the  filler. 

S  64.  It  is  therefore  laid  down  by  Littleton,  that  if  1 6, 7. 
a  man  has  two  fons  by  divers  venters,  and  the  elder 
purchafe»  lands  in  fee  fimple  and  dies  without  iifue, 
the  younger  brother  fhall  not  have  the  land,  but  the 
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uncle  of  the  elder  brother,  or  fome  other  his  next 
coufin  fhall  have  the  fame ;  becaufe  the  younger  bro« 
ther  is  but  of  the  half  blood.  So  if  a  man  has  a  Ion 
and  a  daughter  by  one  venter,  and  a  fon  by  another 
venter,  and  the  fon  by  the  firft  venter  dies  without 
ififue,  his  filler  fhall  be  his  heir. 


Bra.  Ab.Titt 
DeTcenty  ao. 


§  6$.  If  a  man  has  three  daughters  by  one  venter 
and  one  daughter  by  another  venter,  and  dies  fcifed 
of  lands,  and  all  enter,  and  after  two  of  ihe  daughters 
by  the  firft  venter  die,  the  third  daughter  of  the  firft 
venter  fliall  be  heir  to  them,  and  fhall  have  their  two 
parts,  and  the  fourth  daughter  fhall  take  nothuig  from 
them,  becaufe  fhe  is  of  the  half  blood. 


What  Scifin 
13  ncccflaiy* 
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S  66.  We  have  feen,  that  no  perfon  can  be  fuch  an 
anceftor,  a$  that  an  inheritance  may  be  derived  from 
him,  unlefs  he  had  aftual  feifin.  Thus,  Littleton  izys^ 
**  When  a  man  is  feifed  of  lands  in  fee  fimple,  and 
hath  ifTue  a  fon  and  a  daughter  by  one  venter,  and 
a  fon  by  another  venter,  and  die,  and  the  eldeft 
*'  fon  enter  and  die  without  ifTue,  the  daughter  fhall 
"  have  the  land  and  not  the  younger  fon ;  yet  the 
younger  fon  is  heir  'to  the  father,  but  not  to  his 
brother.  But,  if  the  elder  fon  doth  not  enter  into 
*'  the  land  after  the  death  of  his  father,  but  die  be- 
"  fore  any  entry  made  by  him  ;  then  the  younger 
^*  brother  may  enter,  and  fhall  have  the  land,  as  heir 
**  to  his  father.  But,  when  the  elder  fon  in  the  cafe 
"  aforefaid  enters  after  *  the  death  of  his  father,  and 
*'  hath  pofleffion,  there  the  fifter  fhjiU  have  the  land; 

«*  becaufe 


tc 


€C 


Tttle  XXIX.    De/cent.    Cb.  iii.  §  66—69,  4^9 

**  becaufc  it  is  a  rule,  that  pojeffio  fratris  de  feoda  3  Rep.  41  *• 
*•  Jimplici  facit  foTorem  effi  haredem.*^ 

§  6j.  In  confequence  of  this  dodrine,  it  frequently 
becomes  neceffary  to  determine,  whether  the  heir  ac- 
quired fuch  a  feifin,  upon  the  death  of  his  anceftor, 
as  is  required  by  law,  to  make  him  the  ftock  of  the 
inheritance  : .  for,  if  he  has  not  acquired  fuch  a  feifin, 
then  his  anceftor  is  the  perfon  who  was  laft  feifcd  o£ 
the  inheritance;  and  to  whom  the  claimants  muffc 
make  themfelves  heirs. 

§  68.  It  has  been  flated,  that  an  entry  is  in  moft  Tit.  i.  f.  35. 
cafes  neceffary  to  acquire  a  feifin  in  deed  j  and  that, 
where  lands  lie  in  different  counties,  there  mult  be 
an  entry  in  each  county.     Thus,  where  the  demefnes    i  Inft.  ija, 
of  a  manor  extended  into  two  counties,  the  eldeft  fon   *  ^^*' 

entered  into  the  demefnes  in  one  county  only,  and 
took  the  profits  in  one  county  only,  and  died,  without 
*  iffue.  It  was  faid  by  Manwoodj  that  his  filter  of  the 
whole  blood  fhould  inherit  the  demefnes  whereof  her 
brother  was  feifed,  and  the  brother  of  the  half  blood 
the  reft 

§  69.  It  has  alfo  been  ftated,  that  the  poffeffion  of  xjt.  j,  f.  39. 
&  termor  for  years  is  the  poffeilion  of  the  perfon  en- 
titled  to  the  freehold.  Hence  Lord  Coke  fays,  if  a  i  laft.  15  ml 
father  makes  a  leafe  for  years,  and  the  leffee  enters, 
and  the  eldefl:  fon  (having  fucceeded  his  father)  di^ 
during  the  term,  before  entry,  or  receipt  of  rent ;  the 
younger  fon  of  the  half  blood  fliail  not  inherit,  but 
the  fifter ;  becaufc  the  pofleflion  of  the  leffee  for  years 

T       is 
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is  the  pofleiHon  of  the  elder  fon,  fo  as  he  is  a&uallj 
feifcd  of  the*  fee  fimple  :  and  confequently^  the  lifler 
of  the  vrhole  blood  is  to  be  heir. 

Jcnk.Ccnt.  §  70.  A.  feifed  in  fee  had  two  daughters  by  feveral 

*'  *^'  venters  ;  and  devifed  a  moiety  of  the  land  to  his  wife 
for  feven  years,  and  that  the  eldeft  fitter  ihould  enter 
on  the  other  moiety,  on  the  day  of  her  marriage.  A. 
died  ;  his  wife  entered  and  educated  the  daughters  : 
the  elded  fitter  entered  with  her  hufl^and  into  the 
other  moiety ;  the  younger  fitter  died  without  iffue.— 
Refolved,  that  the  heir  of  the  whole  blood  of  the 
younger  fitter  Ihould  have  her  moiety :  for  the  pof- 
feffion  of  the  mother,  for  feven  years,  was  an  a&uat 
pofleilion  in  the  younger  fitter. 

V  « 

Tit.  10.  f.  u.       §  ^i.  Jt  has  been  dated  that  the  polTeflion  and  f^pifm 

of  one  tenant  in  common  is  the  poflefEon  and  fcifin 
of  the  other,  and  fuch  a  pofTeilion  will  exclude  the 
.  *     half  blood. 

Small  t.  §  j2.  A*  had  iflue  B.  a  fon  and  M.  a  daughter  by 

Moo!  868.       one  venter,    and  N.  and  0.  daughters  by  another 
Hob.  lao.        venter,  and  C.  a  fon  by  a  third  venter,  and  devifed  all 

his  lands  to  his  wife  durante  vidnHate  and  died.  The 
wife  entered  into  all.  B.  the  eldett  fon  died  withou( 
having  entered.  It  was  adjjudged  that  the  will  was 
void  for  a  third  part,  and  that  the  entry  of  the  wife 
into  all  made  her  feifed  but  of  two  part$  and  tenant 
)n  common  with  her  fon  x>f  the  third  part,  and  that 
the  entry  oJF  the  wife  (hould  veft  fjich  pofleifion  in 

(ConmiOA  ia  the  Ibn  of  the  third  part  as  ihould  make  ^ 
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fo/Jfeffio  fratris  in  him  for  his  filler  of  the  whole  blood 
to  inherit  after  the  younger  fon« 

$  73.  The  poffeffion  of  a  guardian  in  ibcage  is  the  1  InS.  15  •» 
poffellion  of  the  ward;  who  thereby  acquires  an 
a&ual  feifm  without  entry.  And»  where  a  pofthu- 
mous  fon  is  born,  and  his  mother  is  in  poffeffion  of 
the  lands  whereof  his  father  died  feifed,  flie  becomes 
his  guardian  in  focage ;  and  the  infant  fon  will  be  . 
thereby  d(*emed  to  be  adually  feifed  of  the  inherit 
tance^  fo  as  to  exclude  th^  half  blood. 

§  74.    Alexander  Newman  being  feifed  in  fee  of  Goodtitlcv, 
four  meffuages,  and  having  iffue  two  daughters,  died    .  ^^f^  j  j^^ 
living  his  fecond  wife  en/tent  with  a  fon,  who  was 
bom  fix  weeks  after  the  death  of  his  iather,  and  lived 
five  weeks,  and  then  died ;  his  mother  continuing  all 
that  time  in  poffeffion  of  the  houfes,  refiding  in  one  of 
them  vidth  the  t\;^o  daughters,  and  receiving  rent  for 
the  others.    The  quefUpn  was,  whether  this  was  fuch 
a  feifin  as  would  exclude  the  daughters.    It  was  ar» 
gued  for  the  plaintiff  the  heir  at  law  of  the  fon,  that 
t)ie  fon  died  lafl  a&ually  feifed  in  fee,  by  defcent,  of 
the  premifes.    That,  upon  the  death  of  the  father, 
t|ie  prcmifes  defc^de^  upon  his  two  daughters ;  who, 
together  with  the  mother  being  enjient  with  a  ibn^ 
were  then  in  rightful  poffeffion  ;  that,  upon  the  birth 
of  the  fon,  fix  weeks  after,  the  eftate  of  the  daughters 
was  devefted  out  of  them,  and  the  mother  then  became, 
and  ws^s»  gu^dian  in  focage  to  her  fon ;  and  that  her 
poffeffion  and  receiving  the  rents  and  profits,  was  the 
a&ual  poffeffion  and  feifin  of  the  £pn,  and  would 

carry 
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carry  the  defcent  of  the  premifes  to  the  heir  at  law  of 
the  fon.    The  infant  fon  was  in  poffeilion  as  much  as 
it  was  poffible  for  an  infant  to  be :  for  he  was  bom, 
lived,  and  died,  in  one  of  the  houfes,  which  gave  a 
title  to  the  heir  of  the  whole  blood;  for  the  laiRF 
would  prefume,  that  the  mother  entered  rightfully,  s^ 
guardian  to  her  iriant  fon,  and  not  wrongfully.     For 
the  defendant  it  was  argued,  that  the  rule  of  fojfeffit^ 
fratrU  was  extremely  fc/ere,  and  ought  not  to  be  ex- 
tended, but  jQiould  be  coiiltrued  as  favourably  as  pof- 
fible in   favour  of  the  daughters ;    that,  to  ma}ce  a 
foJfeffiQ  fratrisj  there  ought  to   be   an  aftual  feiiin ; 
that  it  was  not  found  or  dated  in  the  cafe,  that  the 
mother  entered  as  guardian  in  focage,  but  that  fhe 
and  the  two  daughters  continued  in  poffeffion  from 
the  time  of  the  hufband's  death ;  and  that,  fix  weeks 
after  his  death,  the  fon  was  born,  and  died  in  the 
fame  houfe ;  that  this  was  a  continuance  of  the  old 
eftate  in  herfelf  and  the  daughters,  or  in  the  daughters 
only;  for  the  law  would  adjudge  the  pofieffion  in 
thofe,    who   had  a  lawful  right  to  the   poilei&on, 
namely  the  daughters  ;  and  the  court  could  not  deter- 
mine, upon  the  feds  ftated  in  the  cafe,  whether  the 
mother  was  in  poffeffion  as  guardian  to  the  fon,  or  as 

Tit.  6.  c.  4.     21  trefpaffer,  or  for  her  quarentine  in  order  to  have 

^'  ^  ,  dower. 

Lord  Ch.  Juft.  De  Grey^  having  ftated  the  cafe, 
delivered  the  unanimous  opinion  of  the  court  *'  Tbit 
**  is  an  ejedment,  brought  by  the  heir  of  a  pofthu* 
*'  mous  fon,  to  recover  the  premifes  in  queftion, 
•*  which  were  purchafed  by  his  father  j  who  died 

"  feifed 
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"  fcifed  thereof  in  fee  fimple,  the  4th  of  June  1760, 
^*  leaving  two  daughters  by  his  firft  wife,  and  his  fe- 
**  cond  wife  enjient  with  this  pofthumous  fon.  The 
^^  wife  and  daughters  remained  in  the  fame  houfe 
**  where  the  father  died  :  then  the  wife  received  fome 
**  rent  for  the  houfes  ;  and  afterwards,  in  July  1760, 
*^  the  fon  was  born,  and  in  his  lifetime  the  widow 
*«  received  more  rent:  then  the  fon  died,  having 
**  lived  five  wedcs  and  three  days,  and  Ihe  received 
**  fome  more  rent  after  his  death.  Lands  in  fee 
**  fimple  muft  defcend  to  the  heir  of  the  whole  blood 
**  of  the  perfon  laft  aftually  feifed  thereof :  and  this 
**  is  a  maxim  in  the  law  of  England^  which  has  fub- 
**  filled  for  ages,  as  appears  by  Bradouj  1.  2.  fo.  6^. 
'  *^  Britton^  cap.  119.  fo.  371.  Fletay  1.  6.  cap.  i.  §  14, 
««  Although  this  may  fometimes  be  very  hard  tipon 
"  fome  children  of  the  half  blood  of  the  perfon  laft 
**  aftually  feifed,  yet  we  muft  take  the  law  as  it  is, 
**  and  determine  accordingly.  The  queftion  there- 
«'  fore  is,  whether  this  pofthumous  fon  was  aftually 
<«  feifed  of  the  premifes  in  queftion  ? 

*'  Upon  the  death  of  the  father,  his  two  daughters 
/'  would  have  been  good  tenants  to  the  pracipe  before 
*'  the  birth  of  the  pofthumous  fon,  who  could  not 
"  lay  his  title  before  he  was  bom ;  the  law  vefted  the 
**  fiifin  in  law  in  the  daughters  upon  the  death  of  the 
^'  father,  and  in  like  manner  vefted  the  feifin  in  law 
*^  in  the  fon  the  moment  he  was  born:  if  the 
•*  daughters  had  aliened  or  been  diffcifed,  the  fon 
**  would  not  have  been  aStually  feifed^  but  would  only 
^*  have  had  a  riiht  of  entry  upon  the  poffeffion  of  the 

*<  alienee 
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^^  alienee  or  difletfor.    This  was  die  groand  of  my 
<<  brother  HiW^  argument^  namely,  that  the  daoghters 
**  were  difleifed  by  the  mother,  and  that  the    ion 
^  died  haYuig  only  a  right  of  entry ^  fo  was  never 
<€  adually  feifed     But  the  daughters  were  in  a&ual 
<'  pofleflion  as  well  as  the  mother,  (of  one  houie}^ 
^^  from  the  time  of    the  death  of  their  £atther  until 
^  the  birth  of  the  fon ;  and  were  alfo  in  aSual  pQC> 
^  feflion  of  the  other  three  houfes,  by  the  pofleffion 
^^  of  the  tenants  thereof;  whether  any  rent  had  been 
^  due,  received,  or  not  received,  before  the  birth  of 
^  the  fon.   3  Rep.  41,  42.  Moor  125.  Co.  Lit.  14,  15. 
*^  And  the  rent,  which  was  due  and  received  before 
^'  the  birth  of  the  fon,  belonged  to  the  daughters, 
<^  who  were  adually  feifed.    For,  by  Babington  (Ch. 
^^  luft.  C.  B.)  Trin.  9  H.  6.  25  a.  if  a  man  has  iflize 
^  a  daughter  and  dies,  his  wife  being  eri/ient^  the 
^'  daughter  may  lawfully  enter ;  and,  if  (he  dies,  her 
^'  heir  may  enter  and  take  the  profits  for  the  time ; 
^  and,  afterwards,  if  the  wife,  being  en/ient  by  the 
^<  anceftor  paramount,  is  delivered  of  a  fon,  the  fon 
*«  may  enter,  notwithftanding  that  the  heir  of  his 
^^  fifler  is  in  by  defcent ;  but  he  (hall  not  have  an 
^^  a£tion  of  account,  or  any  remedy  for  the  iflues  in 
^  the  mean  time  before  his  birth ;  becaufe  their  entry 
<<  was  coageable  imtil  he  was  born ;  and  if  a  church 
♦    **  becomes  void,  and  the  fitter  or  heir  ptefent,  and 
^<  their  prefentee  be  inftituted  and  induded  before 
^  his  birth,  he  (hall  not  have  the  advantage  of  the 
*'  avoidance ;  and  yet  by  fuch  prefentation  he  (hall 
**  not  be  out  of  polTeflion,    At  the  time  of  the  birth 
*^  of  the  fon  ^in  the  preTent  cafe)  his  mother  was  in 

«t  poffeflioiit 
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**  poffeffion,  as  .well  as  the  daughters ;  the  moment 

*«  he  was  bom  fhe  became  guardian  in  focage ;  and, 

•«  upon  fuppofition  that  nothing  was  done  to  hinder 

**  it,  the  law  will  prefume  that  (he   entered  as  ^ar- 

**  dian  to  her  fon  the  moment  he  was  bom,    and 

*<  nothing  appears  to  the  contrary,   upon  the  h&s 

^*  ftated  in  the  cafe.     She  was  in»  without  any  decla- 

**  ration   how   Ihe  was  in;   and  ads,  without  any 

««  words,  amount  in  law  to  an  entry ;  for  ads  with- 

**  out  words  may  make  an  entry,  but  words  without 

**  an  aft  Cviz.  entry  into  the  lands,  Sjf^.)  cannot  make    » Inft-  24$  *• 

^*  an  entry. 

*•  It  was  objeftcd,  that  the  mother  being  in  one 
•'  houfe,  and  receiving  the  rents  of  others,  was  a 
♦<  diffeifor,  or  that  it  was  in  the  daughters  to  make  it 
<<  diffeifin,  Cro.  Car.  303.  and  that,  if  one  enters  as 
**  guardian  who  is  not  fo,  he  is  a  diffeifor.  i  RoJL 
"  Jb.  662.  (J.)  PJ.  3.  in  anfwer  to  this.  The  fads  in 
•*  this  cafe  are,  that  the  mother  continued  in  poffeffion 
**  from  the  death  of  her  hufband,  received  the  rents 
^  under  Jeafes;  her  poffeffion  was  general;  it  does 
"  not  appear  that  (he  oufled  the  daughters,  or  made 
"  any  a£tual  or  particular  claim ;  fhe  might  continue 
**  in  the  houfe  by  quarentine,  which  continued  until 
"  the  fon  was  bom ;  and  the  entry  of  one  is  the  entry 
**  of  others,  who  have  a  right  to  enter,  i  Roll.  Ab. 
^^  740,  74 1  •  If  guardian  by  nature  make  a  leafe  by 
^^  indenture  to  one,  being  under  the  title  of  the  in- 
'^^  fant,  rendering  rent  to  himfelf,  which  is  paid  ac- 
^^  cordingly,  yet  this  is  not  any  difleifin  to  the  infant.  . 
*^  1  Roll.  Ab.  659,  pi.  13. 

<Mt 
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**  It  is  to  be  obferved,    that    the    title    6f  the 
'^^  daughters  expired  on  the  birth  of  the  fon,  before 
*^  any  ele&ion^  to  make  the  mother  a  difleifory  was 
^  made;  that  the  law  will  not  prefume  a  wrong: 
^^  thefe  never  was  any  determination^  that  the  mo- 
•*  thcr's  entry  or  poffeflion  was  by  wrong,  in  a  cafe 
^  like  this  :  and  it  is  impof&ble  to  fuppofe,  in  this  cafe, 
^^  that  the  whole  rents  and  profits  of  the  premifes  in, 
•*  queftion  were  not  applied  by  the  mother  to  the 
*^  common  ufe  of  her  daughters,   herfelf,   and  the 
^^  infiauit  fon;  indeed,  if  the  mother  had  entered  as 
guardian  to  the  daughters,   (he  not  being  their 
guardian,  it  would  have  been  a  diiTeiiln ;  fo,  if  (he 
*^  had  entered  for  her  dower,  when  it  was  not  afligned 
to  her.    The  pofieflion  of  the  mother  and  daughters 
was  the  poflefCon  of  the  daughters ;  and,  when  the 
**  fon  was  born,  the  eftate  was  devefted  out  of  the 
«<  daughters,  and  not  before:  then  the  fon  was  in 
^^  a&ual  poiTellion  and  feifln  of  the  premifes  by  his 
"  mother ;  who  had  a  right  to  the  poffeflion,  as  being 
**  his  guardian  by  law,  (namely)  the  perfon  next  of 
**  blood,  to  whom  the  inheritance  cannot  defcend: 
««  her    poffeiEon    was   the   poffefEon   of    the    fon, 
"  3  Rep.  42.  Moore  1115.    ^  guardian  need  not  be 
**  afSgncdk    The  feifin  of  a  guardian  of  a  fon  by  the 
^^  fecond  venter  fhall  ouft  the  daught^s  of  the  firft 
«  venter,     8  AJife  6. 

*'  Upon  the  whole  we  are  all  of  opinion,  that  the 
•*  premifes  in  queftion  belong  to  the  leffor  of  the  plaii^ 
*^  tiff;  ^and  therefore  we  give  judgement  for  the 
«  plaintiff/' 

S75-  M 
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5  75.  An  entry  by  a  mother,  as  guardian  in  focag^, 
Xidll  give  a  fufficient  feifin  to  an  infant,  to  exclude 
the  heir  of  the  half  blood. 

76.  A  perfon  died,  leaving  two  daughters  by  dif-  ^^^  ♦•  ^^"* 

ferent  venters:    the  mother  entered  as  guardian  in  3861 

focage  and  received  the  profits.     The  queftion  was, 

whether  this  gave  fuch  a  feifm  to  the  daughters,  that, 

on  the  death  of  one  of  them,  the  other  could  not 

inherit  from  her.     It  was  contended,  ift.  That  the 

entry  of  the  mother  as  guardian  in  focage,  and  her 

receipt  of  the  profits,  amounted  to  a  fufficient  feifin  for 

her  daughter,  and  that  this  point  Was  fufficiently  efta- 

blifiied  by  the  cafe  of  Goodtitle  v.  Newman.     3d,  That 

the  feifm  of  one  coparcener  was  the  feifin  to  the  othqr,   Ttt.  19.  f.  7. 

and  the  entry  of  one  is  in  law  the  entry  of  the  other. 

Liu  S  396.    Where  two  claim  by  the  fame  title,  as 

two  fons  from  their  lather,   and  the  youn^eil  fon 

enters,  the  law  will  prefume  that  his  entry  was  not  to 

gain  a  pofTeflion  diflinft  from  his  elder  brother,  but 

merely  to  preferve  the  eftate  from  a  fl:ranger,  and 

therefore  though  the  younger  fon  dies  feifed,  and  his 

ifTue   enters  by   defcent,  yet  the   entry  of  the  elder 

brother  or  his  heir  is  not  therefore  taken  away.     And 

if  the    law  put  fo  favourable  a  conftru£kion  in  that 

cafe  where  the  younger  fon"  cannot  have  any  claim  for 

himfelf,  a  fortiori  fuch  a  prefumption  fliould  be  made 

in  the  cafe  of  coparceners,  who  make  but  one  heir, 

and  fo  it  was  ftated  in  Co.  Liu  243  b.  that  where  one 

coparcener  enters  generally  and  takes  the  profits,  this 

fliall  be  accounted  in  law  the  entry  of  both,  and  no 

divefting  of  the  moiety  of  her  fiften 

vox-in.  Ec  It 
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It  was  argued  on  the  other  fide  that  there  was  no 
feifin  in  fad  by  the  eldcft  fifter,  but  at  mod  a  fdfin  in 
law,  and  the  court  would  not  incline  to  extend  the 
operation  of  the  rule  excluding  the  fucceilion  of  the 
half  blood,  beyond  t;he  (Irid  letter  of  it. 

Lord  Kenyan  faid,  *^  Nothing  can  be  clearer,  than 
^V  that  an  infant  may  confider  whoever  enters  on  his 
**  eftate,  as  entering  for  his  ufe." — Refolved,  that 
the  furviving  fifler  did  not  take  by  defcent,  but  the 
lands  Oiould  go  to  the  heir  of  the  whole  blood  of  the 
filler  who  died. 

Truft*  ic*  S  73^*  Before  the  ftatute  of  ufcs,  it  was  held  that 

vholc  Blood.  ^^'^  might  be  a  fojejjio  ftatris  of  a  ufe.  And  there^ 
1  Iiift.  141*.  fQrg  where  cejlui  que  ufe  had  iffue  a  fon  and  a  daugh- 
ter by  one  venter,  and  a  fon  by  another  venter,  and 
died,  the  eldeft  fon  took  the  profits,  and  died  without 
iffue ;  it  was  held  that  the  ufe  fhould  defcend  to  the 
daughter,  as  (ifter  and  heir  to  her  brother ;  and  not  to 
the  younger  fon. 

The  doflrine  of  half  blood  is  now  applied  to  trufb 
as  fully  as  to  legal  eflates* 

Advowfons,  §  78.  Advowfons,  tithes,  and  rents,  defcend  to  the 

'^1'*'"'  ^  *      whole  blood :  but  there  mufl  be  an  aftual  feifin  by 
I  Rep.  41  b.    prefentation  to  the  church,  or  receit  of  the  tithes  or 

rents,  to  make  a  poffejjio  fratris  j  fo  that  if  the  eldefl 
fon  dies  Before  the  church  becomes  vacant,  or  any 
receit  of  tithes  or  rent,  his  brother  of  the  half  blood 
will  inherit,  as  heir  to  his  father  j  who  was  the  perfon 
lafl  ifeifed. 

S  79.  Thus 
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§  yg.  Thus  if  a  man  felfed  of  an  advowfon  m  grofs    t  1^<^-  Ab. 
hath  iflue  a  fon  and  a  daughter  by  one  venter  and  a        *  F*  o* 
ion  by  another  and  dies,  and  the  eldeft  fon  dies  be- 
fore any  prefentation,  the  youngeft  brother  (hall  have 
the  advowfon;  becaufe  the  elder  never  had  any  feifin 
thereof. 

§  8o.   But  if  the  eldefl  had  prefented,  and  difed   Idem  pi.  1 1. 
without  iflue,  the  youngeft  brother  ihould  not  have 
had  the  advowfon,  becaufe  the  prefentation  put  the 
feifija  in  him. 

S  8l.  If  two  daughters  by  feveral  venters  make  IdempLii, 
,  partition  of  an  advowfon  in  grofs  to  prefent  by  tums^ 
and  after  one  dies  without  iflue  before  any  prefenta* 
tion,  the  other  ihall  have  the  advowfon,  becaufe  there 
was  no  feifin  thereof— But  it  would  have  bden  other* 
wife  if  ihe  that  died  had  prefented  after  partition. 

$  82.  Lord  Coke  fays,  the  dodrine  of  half  blood  ex-   i  Inft.  15  h 
tends  to  offices,  courts,  liberties,  franchifes,  and  com- 
mons of  mheritance« 

§  83.  A  right  to  an  eftate  in  remaindef  or  feverfion 
will  not  exclude  the  half  blood ;  of  which  an  account 
will  be  given  in  the  next  chapter* 

S  84.  The  feventh  and  lad  danon  6t  rule  of  defcent   ^th  Canon. 
is,—"  That  in  collateral  inheritances  the  male  ftocks   J^'^J^*'*' 
^^  ihall  be  preferred  to  the  femala  (that  is,  kindred   fcrrcd. 
*'  derived  from  the  blood  of  the  male  andeftors,  hoW- 
^*  «ver  rdftiote,  ihall  be  admitted  before  tho&  from 

Ec-a  "the 
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**  the  blood  of  the  female,  however  near)  unlds 
•*  where  the  lands  have  in  fad  defcended  from  a 
«  female/* 

aComm.235.       §85.  Sir  William  Black/ione  oh{trvt%  that  this  rule 

was  eflablifhed  in  order  to  effeduate  and  carry  into 
execution  the  fifth  rule  or  principal  canon  of  collateral 
inheritance,  that  every  heir  muft  be  of  the  blood  of 
the  firft  purchafer.     For  "^'hen  fuch  purchafer  was  not 
ealily  to  be  difcovered,  after  a  long  courfe  of  defcents, 
the  lawyers  not  only  endeavoured  to  mveftigate  him 
by  taking  the  next  relation  of  the  whole  blood  to  the 
perfon  laft  in  pofTeilion,  but  alfo  confidoring  that  z 
preference  had  been  given  to  males  by  virtue  of  the 
fecond  canon,    through  the  whole  courfe  of  lineal 
defcent,  from  the  firft  purchafer,  to  the  pfefent  time, 
they  judged  it  more  likely  that  the  lands  fhould  have 
defcended  to' the  laft  tenant,  from  his  male,  than  from 
his  female  anceftors. 


Modeoftrac-       §  86.  After  a  due  confideration  of  the  canons  or 
at  Law.  rules  of  defcent  already  laid  down,  it  will  not  be  a 

difficult  matter  to  afcertain  the  party  on  whom  the  law 
cafts  the  inheritance,  whenever  a  comprehenfive  genea- 
logy  fhall  be  made  out,  of  the  perfons  conneSed  in 
blood  with  the  propofttusy  or  party  laft  feifed :  For 
there  is  no  title  in  the  Englijh  law  reducible  to  a  more 
technical  fyftem  than  the  title  of  defcent  in  fee  fimple. 
One  or  the  other  of  two  principles  only  will  determine 
every  cafe  of  competition  on  the  fubjcft  of  inheritance 
at  common  law;  thefe  principles  are,  ift,  dignity  of  , 
bloody  and  2d,  proximity  of  blood. 


12  m. 
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^$  87.  Lord  Coke^  in  his  Commentary  on  Littleton^  1  laTt.  10  n. 
has  partly  explained  in  what  order  the  attribute  of 
dignity  of  blood  is  applied  by  legal  intendment.  But 
as  the  whole  fubjed  is  fufceptible  of  a  compendious 
arrangement,  perhaps  it  may  be  fatisfa£kory  to  enu- 
merate the  feveral  claffes  which  by  phyfical  neceffity 
mufl:  comprehend  every  defcription  of  kindred ;  and 
to  ilate  the  degree  of  dignity  in  which  they  (land,  tp 
the  propojitus* 

§  88.  Thefe  claffes  are, 

1.  The  male  flock  of  the  paternal  line. 

2.  The  female  ftock  of  the  paternal  line« 

%.  The  male  branches  of  the  female  ftock  of  the 
paternal  line. 

4.  The  female  branches  of  the  female  ftock  of  the 
paternal  line. 

5.  The  male  ftock  pf  the  maternal  line* 

6.  The  female  branches  of  the  male  ftock  of  the 
maternal  line. 

7.  The  male  branches  qf  the  female  ftock  of  tht 
maternal  line. 

8.  The  female  branches  of  the  female  ftock  of  the 
maternal  line. 

5  89.  The  reafon  and  progrefs  of  this  feries  will  on  a 
Ijitde  coniideration  appear  intelligible.  They  who 
tcace  from  the  male  ftock,  diiktx  in  the  afcending  or 

£  e  3  defcending 
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.  defcending  line,  mud  of  necefiity  trace  from  a  per£3n 
Vi^  Table      bearing  the    name  of   Stilesy    whether  it  be  yobn^ 

Oeaffry^  George^  Walter  j  or  Richard ;  and  Stiles  being 
the  family  name,  they  are  all  entitled  to  the  firit  rank 
of  dignity.  When  thefe  are  exhaufted  recourfe  is  to 
be  had  to  thofe  female  (locks  who  have  intermarried 
with  the  males  of  the  name  of  Stiles j  and  have  con- 
'  tributed  to  the  blood  of  the  paternal  line ;   fuch  at 

Cecilia  Kempe^  Cbrijiian  Smitbj  and  jlnn  Godfrey^ 
who  confUtute  the  fecond  dafs.  Every  female  having 
fo  intermarried,  at  how  remote  foever  a  period,  is 
deemed  to  be  a  (lock  of  the  £une  dafs,  and  all  thoie 
of  the  fame  dafs  are  held  to  be  equal  in  point  of 
dignity.  It  is  further  to  be  obferved  that  each  ftock 
in  the  afcending  line  is  fucceilively  to  be  ezhauftedi 
firft  in  its  male,  and  then  in  its  female  branches,  be- 
fore we  proceed  to  the  next  immediate  female  ftock, 
for  reafons  hereafter  to  be  afligned ;  and  this  dodrine 
gives  rife  to  the  third  and  fourth  clafles^  namely  the 
male  branches  of  the  female  ftock  of  the  paternal, 
and  the  female  branches  of  the  female  ftock  of  the 
'  paternal  line.  The  fame  gradation  takes  place  in  the 
jnatemal  line,  and  gives  rife  to  the  fubfequent,  or  5, 
6,  7,  and  8  claftes,  on  the  fame  groimd  as  in  the 
paternal  Ime,  and  therefore  It  is  unneceffary  to  repcjit 
them. 

Thus  far  in  explanation  of  the  firft  principle. 

S  90.  The  fecond  principle,  or  that  of  proximity 
of  blood,  is  twofold  ;  it  is  either  pofitive,  or  reprefcn- 
tative.    It  is  pofitive  whqi  parties  cbum  in  their  cnm 

'  /  individu^ 
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individual  right,  as  between  the  fecond  and  third  fon, 
or  between  the>  uncle  and  grand  uncle.  It  is  reprefen- 
tative  when  either  of  the  parties  claims  as  being 
lineally  defcended  from  another ;  in  which  cafe  he  \% 
eniitled  to  the  degree  of  proximity  of  his  anceftor. 
Thus  the  grandfon  of  the  eldeft  fon  of  the  propofttus 
is  entitled  before  the  fecond  fon  of  the  propofttus^ 
diough,  in  common  acceptation,  nearer  by  two  de« 
grees ;  and  the  principle  of  reprefentative  proximity 
is  by  the  law  of  England  fo  peremptory,  that  a  female 
may  avail  herfelf  thereof  to  the  exclufion  of  a  male 
claiming  in  his  own  right ;  for  in  defcents  in  fee 
fimple  the  daughter  of  the  eldeft  fon  (hall  fucceed  in 
preference  to  the  fecond  fon.  / 

§  91.  Having  thus  explained  the  nature  of  thefe 
two  principles,  we  proceed  to  obferve  that  the  firfl: 
principle,  namely,  that  of  dignity  of  blood>  is  pofitive, 
and  operates  on  all  occafions,  without  reference  to 
any  other  principle,  where  it  can  be  fhewn  that  the 
claimants  are  unequal  in  point  of  dignity  of  blood,  and 
that  they  range  imder  different  claffes  of  the  feries  as 
above  flated.  In  all  fuch  cafes  the  inheritance  will 
veft,  by  afl:  of  law,  in  the  worthieft  of  blood.  Thus 
if,  according  to  the  table  of  defcents  annexed,  a  com- 
petidon  fhould  arife  between  the  iiTue  of  Andrew  and 
EJiher  Bakery  and  the  iffue  of  Richard  and  Ann  Stiles^ 
although  the  former  reprefent  an  uncle  and  the  latter  a 
great  great  uncle,  the  latter  fhall  prevail,  becaufe  he  is 
of  the  firft  clafs  of  dignity,  whereas  the  former  falls 
wder  the  fifth* 

£  e  4  5  92.  But 
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§  92.  But  when  the  claimants  range  under  the  fame 
clafs  of  digQity^  the  firft  principle  is  inert,  recourfc 
ynuft  then  be  had  to  the  fecond,  namely  that  of  proxi- 
mity ;  and  the  claimant  {hall  be  preferred  in  refpeft  of 
the  proximity  of  the  ftock  through  which  he  claipis 
to  the  propofiUUf 

%  93*  Thus  in  a  queftion  between  the  liTue  of  Luke 
icnd  Prances  Kempey  and  the  iffue  of  William  and  Jaite 
Smithy  in  the  table  annexed,  the  parties  are  equal  in 
point  of  dignity,  for  they  reprefent  female  flocks  of 
the  paternal  line :  but  in  regard  to  proximity  Cecilia 
Kempe  the  mother  of  the  father,  is  a  nearer  ftock  to 
the  propqfittu  than  Chrijlian  Smith  the  mother  of  the 
grandfather,    s^d  therefor^  her  reprefentatives  ihall 
fucceed, 

§  94.  It  will  be  apparent  to  every  perfon,  having 
dioroughly  digefted  the  above  fyftem,  that  it  is  appli- 
cable to  ^y  cafe  that  can  be  put  on  the  fubjed  of 
4efcent,  The  cleamefs  and  certainty  of  the  common 
law  on  this  head  has  been  long  fmce  remarked  by  Lord 
Coke  in  bis  Preface  to  the  fecond  part  of  his  Reports— * 
^'  In  all  my  time  I  have  not  known  two  queftions 
^*  made  of  the  right  of  defcents  by  the  common  law, 
♦'  fo  certsun  and  fure  the  rules  thereof  be.*' 

Pbfcrvatfon^        "§  95*  The  chief  point  of  difficulty  that  has  occurred 
pn  Bh.ck-         Yiz,^  been  owingr  to  the  want  of  due  attention  to  the 

llone's  Doc-  ^  ^ 

trine  of  Dt^     dcctrine   of    reprefentctive   proximity,    which,    as  is 
^*^"-*'  juftly  observed  by  Lord  HalCy — ♦'  through  all  the  de# 

^'  grec§  oi  fupccffion  by  th?  right  of  reprefentation| 

«fb5 
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**  the  right  of  proximity  is  transferred  from  the  root 
<*  to  the  branches,  and  gives  them  the  fame  prcfer- 
**  ence  as  the  next  and  worthieft  of  blood."  In  the 
defcending  line  this  doftrine  is  fufiBciently  familiar  and 
obvious ;  but  in  the  afcending  line  it  is  not  equally 
familiar,  nor  has  it  recently  been  duly  explained.  For 
although  by  the  law  of  England  the  principle  of  re^ 
prefentative  proximity  is  equally  applicable  in  the  one 
Hne  as  in  the  other,  yet  in  a  table  of  defcents  affixed 
to  a  work  of  defervedly  great  celebrity,  the  doftrine 
has  been  rejeded,  and  a  different  fyftem  has  been 
adopted. 

§  96.  The  work  alluded  to  is  that  popular  treatife, 
the  Commentaries  on  the  Laws  of  England  by  Sir 
William  Blackjione^  in  which,  after  mature  and  repeat- 
ed deliberation,  he  perfifled  in  a  fyftem  repugnant  to 
the  law  of  defcents,  as  it  had  flood  and  continued  in 
England  for  upwards  of  five  centuries ;  and  had  been 
fucceffively  expounded  by  Lord  Hale^  Lord  Chief 
Baron  Gilbert^  and  the  ableft  writers  on  the  fubjed. 

Now  as  the  Commentaries  are  juflly  fuppofed  to 
contain  the  pure  elements  of  the  Englijh  law,  and  as 
the  learned  author  has  entered  into  an  elaborate  difl 
cuffion  of  tbe  queflion,  it  may  be  prefumed  that  the 
rifing  generation  will  admit  the  validity  of  his  reafons 
^thout  further  enquiry,  and  that  his  fyflem  will  be 
generally  adopted.  But  as  we  do  not  concur  with  the 
learned  commentator,  we  deem  it  a  mark  of  refpefl: 
due  10  his  reputation,  to  confider  the  reafons  affigned 
\rf  him  m  fypport  of  bis  opiniQn^  and  at  the  fame  time 

to 
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to  ftate  the  authorities  which  have  induced  us  to  par* 
fue  a  different  courfe  of  preference  in  the  table  of 
defcents  annexed  to  this  chapter. 

§  97*  The  dodrine  which  gave  rife  to  the  difcuifion 
was  dated  from  the  bench  by  Mr.  Juftice  Manwoode^ 
in  the  cafe  of  Clere  v.  Brooke^  as  reported  by  Plowden^ 
442.  The  queiUoA  in  that  cafe  was,  whether  the  heir 
of  the  father's  mother,  or  the  heir  of  the  mother,  were 
the  right  heir  to  the  fon.  The  court  were  unanimous 
for  the  former,  on  account  of  the  dignity  of  blood  of 
the  paternal  line. 

Juftice  Manwoode  having  anfwered  fome  objeQlons 
to  this  decifion,  obferved  that, — "  where  they  (the 
**  competitors  j  are  equally  worthy  in  blood,  then  the 
^^  neareft  fhall  be  preferred ;  as  if  the  purchafer  die 
*^  without  iflue,  and  the  brother  of  the  purchafer's 
*'  father  claim,  and  the  brother  of  the  purchafer^s 
grandfather,  that  is  to  fay,  the  brother  of  the  fa- 
ther  of  the  purchafer's  father  alfo  claims  the  land^ 
and  the  brother  of  the  purchafer's  great-grand- 
father, that  is  to  fay  on  the  part  of  the  father  in 
^^  the  lineal  aicent  of  males,  alfo  claims  the  land, 
**  then  the  brother  of  the  purchafer's  father  ihall  be 
^*  preferred  as  heir,  for  he  is  nearefl  of  the  blood  of 
^^  the  purchafer's  father,  and  they  are  all  equally 
•*  worthy  in  blood,  for  they  are  all  of  the  blood  of 
"  males,  which  is  the  more  worthy  fex,  and  therefore 
*^  the  neareft  ihall  be  preferred  as  heir.  And,  if 
**  there  is  no  fuch  brother  of  the  purchafer's  father^ 
♦*  nor  any  iflue  of  fuch  brother,  nor  any  fifter  of  the 

♦*  purcbafer-t 
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^  purchafer's  fether,   nor  any  iffue  of  her  (for  the 
^  fifter  fhall  be  in  the  fame  degree  as  the  brother, 
**  where  there  is  no  brother)  ;  then  the  brother  of  the 
**  purchafer's  grandfether,  or  his  iffue,  or  the  fifter 
**  of  the  purchafer*s  grandfather,  or  her  iffue,  fhall 
**  be  preferred  before  the  brother  or  fifter  of  the  pur- 
^^  chafer's  great-grandfiather,  and  their  iffues,  and  fo 
•*  on  from  them  in  infinitum.     And  fo  the  brother  or 
**  Jijier  of  the  furcbafer^s  grandmother^  viz.  the  mo- 
ther of  the  fur  chafer^ s  father^  Jhall  he  preferred  be^ 
fore  the  brother  or  fifier  of  the  furchafer^s  great' 
grandmother^  viz.  mother  of  the  purcbafer^s  father^ s 
father^  becaufe  they  are  equally  worthy  in  bloody  for 
^*  fiLch  heirs  come  from  the  blood  of  the  female  f ex  ^  from 
**  which  the  purchafer^f  father  ijfued;   andy    where 
*'  they  are  equally  worthy ^  the  next  of  blood  fhall  dU 
i«  ^ays  be  preferred  as  beir*^ 


To  this  do£hine  Mr.  Juftice  Blackjione  objeds,  and 
has  declared  his  opinion,  that  the  heir  of  the  befailes 
or  great-grandmother  on  the  part  of  the  father,  ought 
to  be  preferred  to  the  heirs  of  the  ailes  or  grandmother 
on  the  fame  fide.  Accordingly,  in  the  table  of  de- 
fcents  annexed  to  the  fecond  volume  of  the  Commen- 
taries, he  hath  preferred  the  former,  whom  he  diflin* 
guifhes  by  N®  10,  to  the  latter  or  N*  1 1,  for  the  fol- 
>     lowing  reafons : 

ift,  ^^  Becaufe  this  point  was  not  the  principal 
"  queftion  in  the  cafe  of  Clere  and  Brook j  but  the 
^^  law  concerning  it  is  delivered  obiter  only,  and  in  the 
^  courfc  of  argument,  by  JufUce  Manwoode  j  though 

^^  afterwardf 
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^^  afterwards  faid  tx>  be  confirmed  by  the  three  other 
^  Juftices  in  feparate  extrajudicial  conferences  with 
•*  the  reporter.'* 

ad,  *^  Becaufe  the  Chief  Juftice  Dyer^  in  reporting 

"the  refolution  of  the  court  in  what  feems  to  be  the 

> 

*'  fame  cafe  (Dyer  314.)*  takes  no  notice  of  this 
««  doarine." 

t 

3d,  "  Becaufe  it  appears  from  Plowden*%  report, 
*•  that  very  many  gentlemen  of  the  law  were  diflatis* 
**  fied  with  the  pofition  of  Juftice  Manwoode.^* 


4thly,  "  Becaufe  the    pofition  itfelf  deftroys  the 

**  otherwife  entire  and  regular  fymmetry  of  our  legal 

^^  courfe  of  defcents,  as  is  manifeft  by  infpefling  the 

**  table,  and  deftroys  that  conftant  preference  of  the 

^*  male  ftocks  in  the  law  of  inheritance,  for  which  an 

^'  additional  reafon  is  before  given,  befide  the  mere 

**  dignity  of  blood." 

5th,  ^^  Becaufe  it  introduces  all  that  uncertainty 
and  contradiftion,  pointed  out  by  an  ingenious 
author,    [Law  of  Inheritances^   ad  Ed.  pp.  30.  38. 

"  61,  62.  66»)  and  eftabliflies  a  collateral  dodrine 
'  incompatible  with  the  principal  point  refolved  in  the 
cafe  of  Clere  and  Brook^  viz.  the  prefcr^ice  of 

**  N®  1 1  to  N**  14.  And,  though  that  learned  writer 
propofes  to  refcind  the  principal  point  then  refolved 
in  order  to  clear  this  difficulty,  it  is  apprehended 

•«  that  the  difliculty  may  be  better  cleared  by  rejeSing 

«<  tkc 
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the  collateial  do&rine,  \duch  was  never  yet  re« 


» 


*«  folved  at  all. 


6th9  ^^  Becaufe,  by  the  reafon  that  Is  given  for  this 
^  doctrine  in  Plowdeny  Baam^  and  Hale^  (viz*  that, 
**  in  any  degree  paramount,  the  firfl  law  refpe£i:eth 
**  proximity  and  not  dignity  of  blood)  N*  1 8  ought 
**  alfo  to  be  preferred  to  N«  1 6,  which  is  contrary  to 

the  8th  rule  laid  down  by  Hale  himfelf.    (H//2.  C 


cc 
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£•  247.)' 

« 

7th,  "  Becaufe  this  pofition  feems  to  contradid  the 
"  allowed  do£lrine  oi  Six  Edward  Coke^  {Co.  Lit.  12.) 
^^.  who  lays  it  down  under  different  names,  that  the 
*'  blood  of  the  Kempes  (alias  Sandies)  fhall  not  in- 
**  herit,  till  the  blood  of  the  Stiles  (alias  Faitjields) 
•'  fail.  Now,  the  blood  of  the  Stiles*s  does  certainly 
**  not  fail,  till  both  N*  9  and  N**  10  are  extind:. 
"  Wherefore  N*  1 1 ,  being  the  blood  of  the  Kempes , 
"  ought  not  to  inherit  till  then.'* 

8th,  "  Becaufe,  in  the  cafe,  M.  12  Edward  4.  14. 

■ 

*«  (Fttz.Ab.  tit.  Defcent^  2.  Bro.  Ab.  tit,  Defcent^  38.) 

**  much  relied  on  in  that  cafe  of  Clere  and  Brook^  it 

"  is  laid  down  as  a  rule,  that  ceftuy  que  doit  inheriter 

"  al  pere  doit  inheriter  al  Jits.    And  fo  Sir  Matthew 

**  Hale  fays,  [Hift.  C.  L.  243.)  that,  though  the  law 

**  excludes  the  father  from  inheriting,  yet  it  fubfti* 

^'  tutes  and  direds  the  defcent  as  it  fhould  have  been, 

*'  had  the  father  inherited.     Now,  it  is  fettled  by  the 

"  refoludon  in  Clere  and  Brook^  that  N"  lo  fhould  have 

*•  inherited  to  Geoffrey  Stiles  the  father  before  N**  1 1, 

«  and 
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*<  and  therefore  No.  11    ought  to  be  preferred 
<^  inheriting  to  John  Stiles  thefon/' 


5  98*  To  thefe  reafons  full  and  iatisfa&ory  anfwers 
appear  to  us  to  have  been  given  in  a  trad  entitled,— 
^<  Remarks  on  the  laws  of  defcents,  and  on  the  rea* 
*^  fons  afligned  by  Mr.  Juftice  ^lackjione  for  rqeding 
^^  in  his  table  of  defcent  a  point  of  dodrine  laid  dowzL 
^  in  PlowdiJiy  Lord  Bacan^  and  HaUj* — publifhed  in 
1779.*  And  therefore  the  fubftance  of  thofe  remarks 
ihall,  for  the  fatis&dion  of  the  ftudent,  be  here  ftated. 


S  99.  On  the  firfl:  of  Sir  William  Blackftw^t 
fons  the  author  obferves,  *'  that  the  three  introdad<^ 
reafons  are  merely  fpeculative,  tliey  are  rather  prelimi- 
nary obfervations  than  arguments  from  principle ;  of 
courfe  the  remarks  muft  be  of  the  fame  nature : — as 
nothing  pofitive  can  be  determined  from  either,  the 
reader  will  judge  which  has  the  bed  grounds  for  pre- 
fumption* 

^<  It  is  adoutted,  that  the  prelent  point  was  not  the 
principal  queftion  in  the  cafe  of  Clere  and  Brook: 
however,  as  this  dodrine  was  laid  down  by  a  judge 
fitting  in  court,  and  delivered  in  his  judicial  capacity, 
fome  refped  is  due  to  hb  fentiments.  And,  though 
it  may  not  be  allowed  that  the  law,  delivered  obiter  in 
the  prefent  cafe,  was  founded  on  the  fame  fubftan- 
tial  reafons  which  led  to  the  final  judgment ;  flill  he 
will  not  contend  thatj  becaufe  it  was  delivered  obiter^ 
it  was  therefore  lefs  reafbnable }  or,  becaufe  it  was  ikid 

•  By  mmam  Of^oodCf  Efq.  of  Lincoln' sJmu 

to 
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to  be  confirmed  by  the  three  other  juftices,  that  it  was 
not  their  opmion,  or  that  it  was  a  bad  opinion.'* 

On  the  fecond  reafon,  he  remarks,  that  ^'  the  re* 

port  of  Sir  Jafnes  Dyer  is  extremely  ihort:  for  the  T!>i^V^ 

court  were  unanimous  in  thdr  refolution.    But,  as  he 

hath  not  given  the  diftind  opinion  at  large  of  any  of 

the  bench,  even  to  the  point  before  them,  can  we  rea^ 

fonably  expeA  him  to  take  notice  of  any  collateral 

matter  ?  If  we  wiih  to  hear  the  arguments,  Plowden 

hath  reported  them.    If  we  are  not  fatisfied,  whither 

can  we  refer  ourfelves  ?  May  it  not  hitherto  be  faid. 

Eft  ridiculum  ad  eaqua  babemiu  nihil  dicere^  qtutrtre  Pro  ArchiL 

quc^  habere  non  pojfnmus?  Thus  ftands  the  fad.    Plow* 

den  gives  a  comprehenfive  report  of  the  cafe,  and  the 

doftrine  laid  down,  when  the  court  gave  their  opinion. 

Dyer  reports  the  judgment  with  a  brief  ftate  of  the 

queftion,  but  takes  no  notice  of  this,  nor  any  other 

do&rine.    So  far  then  the  one  is  pofitive,  the  other 

.  neutral.    Are  we  now  to  difcredit  the  reprefentations 

of  the  former,  and  conclude,  from  the  filence  of  the 

latter,  by  an  argument  made  up  of  incredulity  and 

uncertainty,  to  rejed  the  only  teftimony  given,  and 

extort  evidence  from  a  nullity  ?  This  were  to  fupport 

a  caufe  in  the  mod  effedual  manner.    From  Plawden 

it  appears,  that  the  Chief  Juftice  was  prefent  when 

Manwoode  delivered  this  as  law.     What,  then,  can 

we  infer  from  his  filence,  except  his  confent  ?^' 

To  the  third  he  replies,  that  "  the  account,  given 
by  Plowden^  U  thus  fubjoined  in  a  note  to  the  report 
of  the  cafe.    *^  Note,  in  the'  cafe  before  put,  where 

•*  the 
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<^  the  purchafer  in  fee  dies  without  ifiue^  and  the  bro- 
^^  ther  of  the  grandmother  on  the  part  of  the  father 
^  claims  the  land  as  heir,  and   the  brother  of  the 
^  great-grandmother  alfo  on  the  part  of  the  father 
<<  claims  the  land  as  heir^  many  were  of  opinion,  be^ 
^^  caufe  there  was  no  nearer  heir  of  the  male  Une,  the 
**  brother  of  the  grandmother  fliould  not  be  preferred 
^^  as  Juftice  Manwaode  had  laid,  but  that  the  brother 
*'  of  the  great-grandmother  (hould  be  adjudged  heir^ 
^  **  for  his  blood  is  derived  to  the  purchafer  by  two  males, 
^^  v/z.  by  his  father  and  grandfather;  whereas  the 
^^  blood  of  the  brother  of  the  grandmother  is  derived 
*^  to  the  purchafer  but  by  one  male,  and  the  grand- 
**  fiaither  was  not  of  the  blood  of  the  brother  of  the 
^^  grandmother^  but  he  was  of  the  blood  of  the  brother 
^^  of  the  great-grandmother,  and  therefore  fuch  blood 
^'  is  more  worthy.     And  upon  this  I  put  the  queftion 
^^  again  to  Manwoode  in  the  prefenceof  Harper y  ano- 
ther of  the  juflices  of  the  common  bench,  both  of 
whom  held  clearly  that  the  brother  of  the  grand- 
^^  mother  fhould  be  heir  to  the  purchafer,  and  not 
♦*  the  brother  of  the  great-grandmother,  becaufe  the 
^'  former  is  nearer  in  blood  to  the  purchafer  on  the 
^^  part  of  his  father,  which  proximity  holds  place  on 
^^  the  part  of   females    conjoined    by  marriage  to 
^^  males,  when  fuch  blood  is  once  derived  by  a  male 
^^  to  the  firft  purchafer.     And  another  day  I  put  the 
^^  fame  queftion  to  Mmnfm^  puifne  judge  of  the  fame 
bench,  and  he  was  of  the  fame  opinion  with  the 
other  juflices  for  the  fame  caufe ;  and,  at  another 
<*  time  afterwards,  I  put  the  fame  queftion  to  the 

<f  Lord  Djer^  who  was  of  the  fame  opinioQ  alfo ;  fo 
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**  that  all  the  juftices  of  the  common  bench  unani- 
*^  moufly  agreed  in  the  fame  cafe,  that  the  brother  of 
*'  the  purchafer's  grandmother,  on  the  part  of  the 
**  father,  Ihould  be  preferred  before  the  brother  of 
*'  the  purchafer's  great-grandmother  on  the  part  of  the 
*^  father." 

Thus  the  fame  report,  which  tells  us  that  many 

held  a  different  opinion,  tells  us   likewife,  that  this 

pofition  of  Juftice  Manwoode  was  confirmed  by  Juftice 

Harperj    Juftice  Mounfon^   and  Lord   Chief   Juftice 

Dyer.    Therefore,  when  Lord  Bacori  and  Hale  adopted 

this  pofition,  they  had  the  unanimous  authority  of  the 

Bench  to  luppon;  it :  when  the  author  of  the  Com- 

itientaries  difallowed  this  pofidon,  he  was  juftified  by 

the  fcruples  of  many  bye-ftanders  to  rejeft  it.     It  re- 

mains  to  be  enquired,  who  has  been  guided  by  the 

moft  fufEdent  reafons.    The  authority  muft  furely 

preponderate  with  us. 

On  the  fourth  reafon  he  obfeiVes^  that  "  it  may  be* 
a  matter  of  furprize,  that  the  firft:  pointed  argument 
againft  Juftice  Manwoode'%  pofition  fhould  be  brought 
from  a  topic,  fo  irrelative  as  that  of  fymmetry :  for 
law  is  the  objed  of  reafon,  not  the  fubje£fc  of  delinea- 
don.    The  laws  of  defcent  are  regulated  by  the  ana- 
logy of  their  principles,  not  by  the  fymmetry  of  a 
table ;  and,  when  a  fyftem  of  inheritance  is  eftablifhed, 
little  attendon  is  paid  to  the  appearance  it  may  make 
in  a  fchemc  of  genealogy.     Being  therefore  confident, 
,  and  meaning  to  prove,  that  our  dodrine  is  founded 
upon  legal  principles,  we  are  not  careful  in  the  fitft 
Vol.  m.  F  f  inftanc^ 
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inAance  for  the  fubordinate  concern  of   fymmefrf* 

And  in  this  fpirit,  admitting  for  a  moment  that  our 

pofition  deftroys  the  regularity  of  the  table^  we  mean 

to  defend  it  on  the  ftrong  ground  of  confiftency.   For, 

if  we  cannot  unite  both  qualities,  if  a  lacrifice  muft  be 

made ;   which  ftiall  we  furrender  ?   the  congruity  of 

our  principles,  or  the  fymmetry  of  their  delineation  ? 

If  the  eye  be  oflfended  by  irregularity  ; .  to  avoid  this, 

{hall  we  difguft  the  mind  by  incongruity  ?  Can  we  be« 

fitate  which  to  give  up,  the  reality  or  the  reprefenta^ 

tion,   the  fubftance  or  the  fhadow  ?   Thofe  remarks 

might  be  made,  if  the  learned  author  meaned  to  ap« 

ply  the  abfolute  idea  of  fymmetry,  and  to  require  the 

^  fame  in  the  draught  of  a  courfe  of  defcent     But  it 

may  be  urged,  he  hath  guarded  againft  the  pertnefs 
of  fuch  interrogatories,  by  fpecifying  the  fymmetry  of 
the  legal  courfe  of  defcents,  which  muft  be  relative. 
In  fuch  cafe,  before  we  can  confefs,  deny,  or  retort 
the  charge,  we  muft  acquaint  ourfelves  with  the  nature 
of  the  thing  deftroyed  ;  and  in  what  manner  it  is  coOi 
neftcd  with  the  fubjeft." 

•*  The  legal  courfe  of  defccnt  is  chalked  out  by  the 
laws  of  inheritance :  the  fymmetry  of  which  courfe 
arifes  from  a  due  exemplification  of  thofe  laws,  agree- 
ably to  the  principles  thereof.  And  it  is  conftituted 
by,  and  can  only  exift  fo  long  as  the  courfe  of  de» 
fcents  conforms  itfelf  to,  the  legal  principles  of  inhe- 
Htance.  The  idea  of  fymmetry  is  conceived,  and 
regulated  by  fuch  conformity,  in  which  fenfe  it  is 
iltogether  relative.  In  fliort,  the  entire  and  regular 
fytiainetry  of  the  legal  courfe  of  defcents  is  nothing 

more 
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faore  than  that  order,  whidh  is  obfervable  in  a  praxis 
of  thole  principles^  whereby  the  courie  is  dire^ed/' 

•*  Thus,  the  legal  fymmetry  of  the  table  will  finally 
refolve  itfelf  into  a  conformity  to  the  principles  of 
defcent,  to  whi^h  an  appeal  is  more  direct  than  to  the 
medium  of  delineation*  For  if,  by  any  pofition,  one 
of  the  principles  of  defcent  is  violated ;  by  the  fame 
will  this  fymmetry  be  alfo  deftroyed/* 

'^  Let  us  then  compare  the  pofition  of  Manwoode 
with  the  principles  above  ftated  \  and  we  fhall  difcover 
whether  the  charge  contained  in  this  fourth  reafon  ba  ' 

well  founded/' 

^^  The  doftrine  laid  down  by  Manwoode  is,  that 
where  all  the  branches  or  defcendants  of  the  male 
ftock  are  extind,  the  brother  or  lifter  of  the  mother 
of  the  purchafer's  father,  or  N*  11,  fliall  inherit  and 
be  preferred  before  the  brother  or  (ifter  of  the  pur- 
chafer's  great.grandmother,  or  N®  1  o,  for  whom  Mr* 
Juftice  Black/tone  contends/' 

*•  Firft,  in  point  of  dignity  of  blood,  the  claimants 
are  equal,  they  reprefent  female  ftocks  of  the  paternal 
Ime;  therefore,  upon  that -ground  merely,  the  one 
cannot  be  preferred  to  the  other  j  but 

*^  Secondly,  in  point  of  proximitys  it  is  obvious 
that  the  grandmother,  or  N*^  1 1 ,  is  nearer  to  the  per- 
Ibn  laft  fdfed  than  the  great-grandmother,  or  JT  10; 
on  which  account  the  reprifentatives  of  the  former  are 
fsefienred  by  Juftice  Manwcode/^ 

¥{  a  **  It 
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*^  It  follows  then,  that  this  pofition,  bdng  fupport^cf 
by  the  principles  of  inheritance,  cannot  deftroy  that 
regular  fymmetry,  which  arifes  from  a  conformity  to 
thofe  very  principles. 

*•  On  the  contrary,  let  a  pcrfon,  having  a  diflin£b 
and  perfe£t  conception  of  the  feveral  claiTes  of  dignity^ 
with  the  notion  of  proximity  fuperadded,  view  the 
table ;  he  will  trace  from  the  propofitus,  and  expeft 
that,  when  one  clafs  is  exhaufted,  the  number  denot- 
ing immediate  preference  will  be  affixed  to  the  nearelt. 
clainiant  of  the  enfuing  clafs.  For  inflance,  in  the 
male  flock  of  the  paternal  line  afcending,  he  will 
find  the  inheritance  regularly  given  to  the  neareft  re- 
prefentative,  firft  to  the  uncles  and  aunts,  or  N*  7> 
then  to  the  great-uncles  and  auntb  or  N^  8,  and  fo  ou 
till  the  clafs  is  exhauft ;  but,  when  he  comes  to  the 
fecond  clafs,  or  female  ftocks  of  the  paternal  line,  he 
will  revolt  at  the  preference  given  to  the  more  remote 
from  the  propofitus,  and  contend  that  the  legal  courfe 
of  defcents  is  deftroyed  in  that  inilance ;  and  that  the 
violation  thereof  is  incrcafed  by  the  contrail  with  the 
maternal  line,  where  due  regai  d  is  paid  to  proximity, 
and  the  regular  order  prefcrved.** 

^  The  fecond  claufe  of  this  fourth  reafon  contains 
a  charge,  which  reduces  us  to  the  neceffity  of  enquir- 
ing whether  the  matter  be  rightly  underilood  between 
us  ?  Whether  we  are  agreed  upon  terms  ?  Otherwife, 
in  what  manner  can  this  pofition  **  dellroy  the  con- 
**  ftant  preference  of  male  flocks,^  when,  by  the 
queftion,  they  and  their  defcendauts  are  extind  ?  For^ 

were 
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"vrete  there  any  male  ftocks^  or  their  reprefentatives» 

furviving,  they  would  certainly  fucceedj   and  there 

vrould  be  no  contefl  between  the  prefent  competitors. 

If  N^  I  [  be  appointed  immediately  after  N°  9,  it  will 

certainly  deftroy  the  preference  of  N''  10.     But,  does 

N"*  10,  being  the  reprefcntative  of  Cbrijiian. Smithy 

reprcfent  a  male  (lock  ?   In  fa£t,  what  pofliblc  preten- 

iions  can  either  of  the  claimants  have  ?  That  both  are 

of  the  paternal  line  is  granted ;  but,  it  is  evident  that 

the  brothers  and  fiftcrs  of  Cecilia  KempCj  and  Chrijiian 

Smithy  are  the  reprefentatives  of  female  (locks :  and^ 

be  the  preference  given  to  either,  furely  the  **  pre- 

^*  ference  of  the  male  (locks*'  cannot  be  dedroyed 

thereby.     For,  as  the  quedioh  is  fairly  ftated   by  a 

learned  Chief  Baron,  "  the  blood  of  the  father's  moi   GilU.  Teiu 

^  ther  was  preferred  to  the  blood  of  his  grandmother,    '^* 

*•  being  both  female  bloods^  and  both  coming  under 

^^  the  confideration  of  ancient  tenants,    the  nearer 

**  tenant^s  blood  was  preferred  to  the  more  remote/*  , 

"  But,  if  it  be  contended,  that  the  blood  of  Chrif- 
tian  Smith  may  be  traced  through  the  male  flocks  of 
the  paternal  line,  it  is  granted.  But,  may  not  the 
blood  of  Cecilia  Kempe  be  traced  through  a  male 
flock  to  the  propofitus  likewife  ?  And,  as  Harper 
fays,  "  proximity  holds  place  on  the  part  of  females  Plowdcn4^o 
•*  conjoined  by  marriage  to  males,  when  fuch  blood 
**  is  once  derived  by  a  male  to  the  fird  purchafer." 
And  fuch  connexion  wi:h  the  paternal  line  is  th^ 
avowed  reafon  of  the  preference*  Le  frere  le  ailes 
fera  heir  ql  purcbafour^  et  nemy  le  frere  le  bcfailes, 
yurceo  que  il  eji  plus  prochein  en  fanke  al  purchafour 

F  f  3  del 
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del  part  de  fa  pere.  The  laws  of  England  do  certainly 
prefer  the  defcendants  from  the  male  and  female 
ftocks  of  the  paternal  line :  and,  fliould  any  fyftem 
overlook  this  difUn&ion,  it  would  be  no  difficult  mat- 
tei:  to  contf avert  it.  But,  in  the  prefent  cafe,  we  have 
nothing  to  apprehend  from  that  objedion,  nor  ^  from 

%  Omm.  )^6«  <«  the  additional  reafon  before  given :  for,  what  is  it  ? 

^^  The  argument  of  probability,  the  reafonable  proof 
^^  required  by  the  law,  that  the  claimant  be  next  of 
^*  the  whole  blood  to  the  perfon  lajl  in  poflfeffion,  (or 
*^  derived  from  the  fame  couple  of  anceftors,)  which 
^^  will  probably  anfwer  the  fame  end,  as  if  he  could 
**  trace  his  pedigree  in  a  direfl:  line  from  the  firft  pur- 
**  chafer.'*  Now,  who  arc  the  next  couple  of  ancef* 
tors,  who  have  iffue,  and  in  whofe  favour  the  argu- 
ment of  probability  ought  to  weigh  ?  The  anfwer  is, 
Luke  and  Francis  Kempe\  from  whom  the  perfon 
lad  in  pofTeilion,  and  N''  11,  are  both  lineally  de« 
fcended.  Neverthelefs^  the  author  of  the  Commen- 
taries contends  for  the  ifliie  of  William  and  jfane 
Smithy  a  more  remote  couple  of  anceilors  ;  not  recol- 

IComm.23t*  le£ting  his  obfervation,  that'  ^^  the  higher  the  common 

•*  flock  is  removed,  the  more  will  even  the  probabi- 
♦*  lity  decreafe." 

On  the  fifth  reafon  he  remarks  that,  ^^  when  the 
reader  ihall  be  made  acquainted  with  the  nature  of 
thefe  uncertainties  and  qontradidions^  it  will  be  a 
matter  of  furpri^e,  that  a  learned  man  (hould  fuggeft 
them ;  and  of  ftiU  greater  furprife^  that  a  really 
learned  man  fhould  repeat  them.  In  the  firft  place,  it 
will  be  manifeft  by  coxifulting  the  work  of  the  ingeni>» 

CUS 
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5us  author  quoted,  that  the  charge  of  all  thofc  uncer-  Lawof  Inh. 
tainties  and  contradi&ions  is  brought  againft  the  firft 
grand  principle  of  the  laws  of  inheritance  ;  and  there- 
fore this  charge,  even  if  it  were  valid,  is  not  to  be 
pointed  againft  any  particular  application  of  the  prin- 
ciplei  but  againft  its  general  application.  Hence  it  is 
equally  to  be  brought  againft  Juftice  BIack/ione*s  pofi- 
tion,  as  againft  that  of  Manwoode.*' 

**  The  charge  is  this : — "  Here  I  would  raife  a 
**  quere,  or  dubitatur,  whether  the  defcendants  from 
*'  the  collateral  anceftors  of  the  feveral  clafles,  (or 
**  N*  10,  I'l,  12,  13,)  are  inheritable  or  not,  before 
"  the  mother's  brother  (or  N"  i4,)  And,  in  my' 
**  opinion,  the  doftrinc  feems,  either  way,  chargeable 
•V  with  fome  repugnance :  for,  on  ihe  one  hand,  if 
they  are  to  be  preferred  to  the  mother's  brother  (as 
I  conceive  the  law  is)  then  it  diredly  impugns  and 
impeaches  the  rule,  which  gives  the  inheritance 
*'  ratione  proximitatis  to  the  brother  or  fifters  of  the 
"  paternal  grandmother  or  (N^  11.)  in  preference  to 
*'  the  brothers  or  fifters  of  the  maternal  aunt  of  the 
*'  grandfather,  or  (N^  1 0.)  on  this  foundation  as  it  is 
*'  alledged;  \ytzzMi^».  froxinia  non  remota  caufa  in 
^^  jure  fpeilatur :  and,  if  the  defcendants  from  the 
"  collateral  anceftors  are  not  to  be  preferred  to 
"  the  mother's  brother  but  to  be  totally  excluded, 
"  this  would  be  abfurd  ;  forafmuch  as  then  the  pater. 
^^  nal  uncles  and  aunts  of  the  mother,  and  the  grand^ 
**  mother  of  the  paternal  line  fhould  not  be  capable 
*'  of  inheriting,  when  the  defcendants  from  the  bro- 
«•  thers  and  fifters  of  the  remoteft  feme,  in  the  diredt 

Ff  4  '•  line. 
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*'  line,  are  held  to  be  inheritable/* — ^That  is  to  fay^ 
it  is  inconiiftent,  that  the  principle  of  proximity  ihall 
take  place  between  the  claimants  N*  10,  11,  12,  13^ 
and  not  between  them  and  N"*  14,  which  reprefents 
the  mother's  brother,  and  is  certainly  nearer  than  any 
of  the  clafTes  above  mentioned.    Now,   the  reader 
fees  that,  for  want  of  a  difcretive  judgment  to  difcover 
that  the  faid  feveral   clafles  of  collateral  anceftori, 
though  more  remote  than  N*  1 4,  yet  they  are  of  the 
paternal  line ;  the  ingenious   author  cited  hath  per- 
plexed the  queftion  by  applying  the  teft  of  proxi- 
mity between  them  and  the  mother'-s  brother,  who  is 
of  the  maternal   line,    and    confequently  -ihall  not 
inherit  till  the  paternal  line  be  exhaufted.    Whereas 
that   teft  ihould   never  be  applied,    but  where  the 
parties  are  equal  in  point  of  dignity.     Let  it  be  fur- 
ther obferved,  that  this  charge,  futile  as  it  is,  is  not 
brought  particularly  againft  N*^  1 1,  the  clafs  for  which 
we  contend,  but  againft  the  feveral  clajfes  reprefented 
by  N*  10,  II,  12,  13.     It  is  not  brought  fpecifically 
againft  Juftice  Manwoode^s  pofition,  as  this  fifth  rear 
fon  would  infinuate,  but  againft  "  the  defcendants  of 
*'  the  collateral  anceftors  of   the   higher    claffes;" 
among  others  comprehending  N**  10,   the  clafs  for 
which  Mr.  Juftice  Blackjione  contends.    Does  it  not 
then  argue  a  great  degree  of  partiality,  when  a  gene- 
ral objeftion  is  brought  (good  or  bad  no  matter)  not 
to  regard  our  own  cafe,  byt  to  enforce  it  againft  ano- 
ther, which,  by  confeffion,  is  in  the  fame  predicament? 
Yet  the  author  of  the  Commentaries,  whofe  own  po- 
fition, as  favouring  the  more  remote  claimant,  is  moft 
obnoxious  to  this  cenfure,  difregarding  his  own  fitua- 
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don,  hath  brought  the  whole  weight  of  the  charge  on 
Jtbe  devoted  fyftem  of  Manwooie. 

^^  If  we  may  avail  ourfelve$  of  the  opinion  of  this 
author,  where  he  fimply  informs  us  what  the  law  is, 
Cnot  what  it  ought  to  be),  we  fliall  find  that  he  concurs 
nvith  Juftice  Manwo§de^  and  all  the  dder  writers.  He 
puts  the  cafe  at  prefent  in  queftioa,  and  decides  it  thus : 
^^  If  the  male  ftock  of  the  paternal  line  is  totally  ex- 
«<  tind  at  the  death  of  the  purchafer,  then  the  inherit- 
^*  ance  will  devolve  on  the  heirs  of  tht/aiber*s  mother, 
^  or  N»  II ;  and,  when  they  are  extinft  before  entry, 
'^  then  it  goes  to  the  heirs  of  the  grandfather's  mo- 
**  ther,"  orN*io.  Again,  he  juftly  cenfures  the 
reafon  given  in  defence  of  J.  Black/lone* $  opinion,  that 
more  of  the  purchafer's  male  anceftors  have  been  de- 
fcended  from,  and  bom  of,  the  femes  in  the  higher 
claiTes.  ^^  If  this  argument  mud  be  allowed  to  have  Laws  of  Inh, 
*^  any  force  at  all,  it  proves  too  much,  and  D^ill  con-  ^°' 
<<  elude,  if  it  concludes  any  thing,  for  the  higheft 
**  clafe,*'  or  the  reprefentatives  of  Ann  Godfrey. 

^^  So  far»  then,  the  charges  of  uncertainty  and  con- 
tradiSion,  though  groundlefs,  were  not  pointed  by  the 
learned  writer  againft  one  fyftem  more  than  the  other. 
His  deliberate  opinion  fupports  our  argument,  and  is 
direftly  contrary  to  that  of  Mn  Juftice  Blackjione. 

^^  Again,  this  pofidon  is  charged  with  ^^  eftablifh« 
^^  ing  a  collateral  dodrine,  incompatible  with  the  prin« 
^  cipal  point  refblved  in,  the  cafe  of  Clere  and  Brook J^ 
If  the  nature  of  this  coUatcr^  dodtrine  h^d  been  pre^ 

1 1  cifcly 
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cifely  ftatedy  it  would  have  been  more  (atisfadory  ;  a^^ 
then,  we  might  have  gone  immediately  to  the  point. 
At  prefenty  we  will  (late  the  only  part  of  the  C2de» 
which  carries  (as  we  conceive)  the  lead  appearance  of 
incompatibility. 

^^ '  The  circumftance,  that  would  mod  ftrike  a  perfoii 
Unacquainted  with  the  principles  of  defcent,  is  that  in 
the  cafe  mentioned,  the  more  remote  claimant  was  pre* 
ferrcd ;  whereas,  at  prefent,  we  'contend  for  proximity • 
He  is  anfwered,  in  that  cafe,  the  more  remote  claimant 
was  the  more  worthy  in  bipod,  which  (hall  always  fu- 
perfede  proximity ;  but^  in  the  prefent  cafe,  they  arc 
equal  in  refpeft  of  dignity  of  blood,  in  which  fituatioa 
we  can  only  refort  to  proximity.     We  do  not  mean  to 
infult  the  learned  Judge,  by  propofing  this  as  an  ob- 
jedion  on  bis  part :  it  is  unworthy  of  him ;  and  we 
have  only  to  lament,  that  the  nature  of  the  charge  is 
fuch,  that  we  can  only  make  a  general  defence,  by 
pleading  not  guilty.     To  eftabliih  this  incompatibility, 
-    it  fhould  be  proved,  that  N**  1  o  is  more  worthy  than 
N*  1 1.     This  hath  not  been  attempted.     Therefore,  if 
the  reputation  of  the  commentator  did  not  prevent  us 
from  making  hafty  conclulions,  we  fhould  be  well  juf- 
tified  in  treating  this  charge  as  a  violent  aflumption. 

"  On  our  part,  it  will  be  fufficient  to  ftiew,  that  die 
point  fettled,  and  the  point  contended  for,  do  both  con- 
form to  the  principles  already  dated.  In  the  firft  in- 
ftance,  the  claimant  took  on  account  of  dignity  of 
blood.  In  the  fecond,  that  principle  did  not  operate. 
N«  1 1  ought  therefore  to  take  on  account  of  proxi- 
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Kuty.  We  fliall  not  enter  further  into  the  detail,  as  the 
reader  can  eafily  apply  both  cafes  to  the  fame  fyftem* 
It  will  uoty  then,  readily  appear,  in  what  manner  this 
pofition  can  eftablifli  a  dodrine^  incompatible  with  the 
point  fettled. 

*'  Till  a  more  direft  charge  be  brought,  this,  w4 
hope,  wiU  be  a  fuiEcient  vindication :  and,  now  we  af^ 
Sxpaa  the  fubjed,  we  retort  the  accnfation.  We  fay 
that,  in  the  table  of  defcent,  the  preference  given  in 
the  paternal  line  is  incompatible  with  the  preference 
given  in  the  maternal  line.  And,  as  we  difapprove  of 
general  charges  in  our  own  cafe,  it  is  fitting  that  th6 
obje£lions  we  bring  fhould  be  particular. 

*•  In  the  paternal  line,  Cecilia  Kempe  and  Chrijliah 
Smith  are  female  flocks ;  and  the  reprefentatives  of  the 
latter,  though  more  remote  from  the  perfon  lad  feifed, 
are  preferred  to  the  former  for  this  reafon,  becaufe  their 
blood  is  derived  to  the  perfon  laft  feifed  by  two  males* 

'^  In  the  maternal  line,  Hannah  Willis  and  Sufan 
Bates  (land  in  the  fame  point  of  relation  with  the  two 
above  named,  the  difference  of  line  excepted;  and, 
though  the  reprefentatives  of  Sufan  Bates  derive  their 
blood  from  the  perfon  laft  feifed  by  two  males,  and  are 
predfely  in  the  fame  predicament  with  thofe  of  Chrifiian 
Smithy  with  refpeft  to  blood,  ftill  they  are  not  preferred 
in  the  maternal  line,  which  is  incompatible. 

"  The  faft  is,  that,  in  the  maternal  line,  the  table 
of  defcent  is  properly  delineated :  the  principles  of 

dignity 
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dignity  and  proximity  are  invariably  purftled  through* 
out.  In  the  paternal  line,  they  are  not.  No  wonder^ 
therefore,  that  they  are  incompatible. 

To  the  fixth  reafon  he  replies ;  ^'  It  is  admitted^ 
that  Lord  Bacm  exprefles  himfelf  in  thefe  dired  terms  : 
•*  In  any  degree  paramount^  thefirjlj  the  law  refpeSetb 
^'  pr99cimity  and  not  dignity  cf  blood**  But,  after  a 
tedious  fearch,  we  could  find  no  fuch  terms  nor  doc- 
trine in  Plowden.  Perhaps  it  would  be  a  difficult  nut- 
ter to  point  it  out :  though,  to  difcover  the  opinion 
really  delivered  on  the  occafion,  we  have  only  to  refer 
to  page  449>  where  we  find  in  what  exprefs  terms  a 
dodrine  is  laid  down,  altogether  contrary  to  that  ftated 
Flowd*  449.     in  the  reafon.     ^'  If  one  claim  from  the  Other's  mo- 

^^  ther,  and  another  claim  from  the  great  grandfather 
^^  dired,  the  latter  (hall  be  preferred ;  et  uncore  V  auter 
**  ejiplus  prochein  del  fanche^  mes  eft  meins  digne  dc 
**  fancher 

**  Like  wife,  after  a  diligent  fearch,  we  could  find 
no  fuch  do£trine  in  Hale ;  and,  till  we  are  referred  to 
the  do&rine  we  cannot  find,  we  mufl  content  ourfelves 
with  fuch  information  as  we  can  find.  His  firfl  rule  is 
this :  *'  The  law  prefers  the  worthieft  of  blood.^ 
*'  Thofe  of  the  male  line  fhall  be  preferred  ufque 
Hale  Hlft.  "  infinitum.  Again,  if  the  great  great  great  grandfa. 
L.  271.      ,«  ^^^^^  ^^  ^1^^  gj,^j  greaX  great  grandmother  of  the 

"  father  has  a  brother  or  fifter,  Ihe  (hall  be  preferred, 
^'  and  exclude  the  mother's  brother^  though  he  is  much 
*•  nearer.'* 
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**  Thus,  though,  from  the  nature  of  the  thing,  we 
cannot  ftri&ly  prove,  thaC  no  fuch  dodrinc  appears  in 
Plowden  nor  in  Hale^  ftill  we  have  brought  the  beft 
poflible  proof  from  their  own  words ;  whereby,  it  is 
evident,  they  put  forth  do&rines  direftly  contrary  to 
thofe  fuggefted.  For  more  {JsttisfaSory  evidence,  we 
refer  the  readers  to  their  refpedive  works,  which,  con- 
trary  to  the  laudable  precidoa  our  author  ufually 
adopts,  he  hath  cited  at  large  without  any  particular 
reference.  Though  we  much  fufpeft,  that  their  r&^ 
.fearcjies  on  this  head  will,  like  our  own,  be  fruitlefs.** 

If,  then,  it  be  allowed,  that  thefe  opinions  do  not 
in  anywife  appear,  it  is  impoffible  they  (hould  appear 
as  the  reafons  given  for  any  particular  doftrine.  But, 
if  the  avowed  reafons  of  the  dodrine  we  fupport  be 
required,  Plawder^%  have  been  ftated.  Sir  Matthew 
Bale  fays,  "  and  though  it  be  alfo  true,  that  the  great 
"  grandmother's  blood  has  paiTed  through  more  males 
"  of  the  father's  blood  than  the  blood  of  the  grand- 
•*  mother  or  mother  of  the  father ;  yet,  in.  this  cafe, 
«*  the  father's  mother's  fitter  fhall  be  preferred  before 
"  the  father's  grandmother's  brother,  becaufe  they  are 
"  all  in  the  female  line,  v/z«  cognati^  and  not  agnati ; 
«  and  the  father's  mother's  fifter  is  neareft,  and  there- 
*«  fore  fhall  have  the  preference  as  well  as  in  the  male 

line  afcending,  the  fether's  brother  or  his  fifter  fhall 

be  preferred  before  the  grandfather's  brother." 


<^  With  refpea  to  Lord  Bactm*^  pofition,  we  fhatf 
fimply  obferve,  that,,  as  it  is^  totally  vepugnant  to  thtf 
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Ipirit  of  thofe  lawg,  whence  the  dodrine  of  defceitt 
originates,  fo  it.  has  been  contradi&ed  by  every  writer 
on  the  fubjed,  and  is  therefore  inadmiflible^  When 
we  recoiled  the  obligations  in  general  fcience,  that  are 
due  to  this  fublime  and  penetrating  genius,  let  not  thb 
miftake  be  remembered ;  when  our  admiration  leads  us 
to  confider  him  as  fome  fuperior  being,  even  this  error 
may  convince  us  that  he  was  human« 

^^  Upon  the  whole,  then;  it  appears  that  Lord  Bacon 
miftook  the  reafon  i)f  this  do&rine  entirely ;  and  the 
author  of  the  Commentaries,  obferving  the  error,  hath 
unwittingly  imputed  the  fame  to  Plowden  and  Hale ; 
which,  being  a  refutable  pofition,  is  brought  to  create 
an  inconfiftency  in  Hale*%  dodrine.  Whereas,  the 
perfedion  of  his  fyftem  will  thereby  more  forcibly  ap* 
pear,  inafmuch  as  nothing  irregular  can  poflibly  fquare 
with  it.  How  far  the  multiplicity  of  learning,  our 
author  was  obliged  to  confult,  may  have  occafioned 
this  miftake,  we  know  not;  but  are  aifured  that, 
however  his  fyftem  may  be  continued,  he  will  not 
fuffer  imputed  opinions  to  remain  on  record  againft 
thofe  refpedable  charaders,  fo  contrary  to  their  pro* 
fefted  fentiments,  and  which  reduce  them  to  aQ 
abfurdity/' 

On  the  feventh,  he  obferves,  that  ^*  it  is  an  incon« 
trovertible  point,  that  the  blood  of  the  Kempes  (hall 
not  inherit,  till  that  of  the  Stiles^  fail.  There  is  like^ 
9mSt  no  queftion,  whether  it  fails  at  N"*  9,  which  bears 
die  name  of  Stiles.  But  the  cafe  is  not  altogether  fo 
obvious  with  refped  to  N""  10,  uotwithftanding  that 
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thefe  two  numbers  are  coupled  together,  as  if  one  and 
the  fame  reafon  made  them  fimilar  inftances.  For,  oa 
examination,  it  will  be  found,  that  the  name,  to  which 
that  number  is  affixed,  is  Smith.  However,  on  tracing 
upwards,  we  fhall  find  that,  fome  generations  back, 
the  great  grandfather  of  John  Stiles^  married  a  certain 
Chrijiian  Smith  \  who  is  fuppofed  to  have  reprefenta* 
tives  fUIi  living.  We  muft,  therefore,  admit,  that  a 
portion  of  the  blood  of  the  perfon  laft  feifed  may  be 
traced  to  N**  lo,  or  the  faid  Chri/iian  Smithy  as  to  a 
female  (lock  of  the  paternal  line,  and  not,  as  feems  by 
the  reafon  to  be  infinuated,  as  if  it  were  of  a  degree  to 
be  mentioned  in  point  of  dignity  with  N^  9. 

^<  It  is  then  admitted,  that  the  blood  of  John  StiUi 
does  not  fail,  while  NM  o  exifts. 

"  But  it  will  likewife  be  found,  that  George  Stiles 
the  grandfather  married  Cecilia  Kempe.  Now,  ac- 
cording to  Sir  Edivard  Coke^  *'  the  father  hath  two 
^'  immediate  bloods  in  him,  the  blood  of  his  father 
**  and  the  blood  of  his  mother,  (or  Cecilia  Kempe)^ 
"  and  both  thefe  bloods  are  of  the  part  of  the  father." 
And,  by  confulting  the  table  of  anceftors  in  the  Com^- 
meniaries^  B.  2.  c.  14.  it  will  appear,  that  the  Smiths 
contribute  one-eighth,  and  the  Kempes  one-fourth,  of 
the  blood  of  the  peifon  lail  feifed  ;  or,  to  adopt  the 
expreffion  of  the  ingenious  author  lately  cited,  "  the  Law  of  Ink. 
"  grandmother  fumifhcs  a  double  portion  of^confan- 
••  guinity,  to  what  the  great  grandmother  does." 
It  is  then  evident,  that,  as  the  blood  of  John  Stiles  does 
^ot  fail>  while  NM  o  exifts,  fo,  neither,  does  it  fail, 

t^  while 
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while  any  of  the  reprefentatives  of  the  grandmother 
or  N*  1 1  exift. 


^^  Smce  this  is  neceflarily  the  cafe,  how  ihall  we 
account  for  the  diftinftion  fo  vifible  in  the  text,  where 
th^  name  of  Smith  is  omitted,  and  the  numbo*  repre* 
fenting  it  is  found  in  fuch  worfhipfui  fociety ;  whereas 
great  care  is  taken  to  inform  us,  that  N*"  1 1,  though 
reprefenting  a  much  nearer  relation,  is  of  the  blood  of 
the  Kempesj  2Uid  therefore  to  be  poftponed  ? 

**  This  queflion  we  do  not  undertake  to  folve. 

^^  But  having  difcovered,  what  was  unobferved  m 
die  prefent  reafon,  that,  when  the  Name  df  Stiles  is 
no  more,  ftill  the  blood  of  the  paternal^ line  flows  in 
two  channels,  are  we  to  admit  the  conclufion  which 
appears  fo  deliberate ;  or,  are  we  to  advance  the  neg* 
leded  N""  1 1,  whofe  title  previoufly  prefents  itfelf  upon 
a  regular  tracing,  and,  in  many  other  refpeds^  appears 
to  be  fo  juflifiable  ? 

**  If  we  advert  to  our  author's  own  computation  fo 
lately  mentioned,  we  fhall  perceive  that  the  relation, 
between  N^^ii  ancf  the  perfon  laft  fdfed,  is  much 
nearer  than  the  relation  between  N^  lo  and  the  perfoa 
laft  feifed.  However,  we  fhall  avail  ourfelves  no  far- 
ther  of  this  obfervation,  than  to  prefume  it  is  very  fair 
ground,  wherieon  to  produce  at  leaft  the  fimple  claim 
of  Nm  I :  the  right  may  be  difcufled  afterwards. 
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^*  The  cafe  of  the  claimants  is  fuch  as  hath  been  at 
ready  dated ;  we  will  apply  to  a  decifion  from  which 
there  will  be  no  appeal* 

•*  The  reader  is  defired  to  caft  his  eye  On  the  table 
of  defcents,  and  to  mark  in  what  degree  the  two  com^ 
petitors  ftand.  The  rule  to  guide  his  judgment  is  thus 
laid  down  by  the  author  of  the  Commentaries.  *'  In  iComtn.'tti. 
•*  order  to  afcertain  the  collateral  heir  of  John  StUes^ 
it  is,  in  the  firft  place^  neceifary  to  recur  to  his  an- 
ccftors  in  the  firft  degree  {  on  default  of  which,  we 
muft  afcend  one  ftep  higher,  to  the  anceftors  in  the 
fecond  degree;  then  to  thofe  of  the  third  and 
fourth ;  and  fo  upwards  in  irifinitum^  till  fome  ancef* 
tors  be  found,  who  have  other  iffue  defcending  from 
them  befide  the  deceafed,  in  a  parallel  or  collateral 
**  line.  From  thefe  anceftors  the  heir  of  John  Stiles 
"  muft  derive  his  defcent ;"  as  the  queftion  is  now 
concerning  the  collateral  heir.  In  obedience  to  thi$ 
rule,  let  Us  recur  to  the  firft  degree  j  anceftors  there 
are  none  limg  5  to  the  fecond,  by  the  queftion  they 
are  extinft.  In  the  third,  we  find  No  1 1,  or  the  re* 
prefentatives  of  the  paternal  grandmother.  If,  for  the 
fake  of  fpeculation^  we  purfue  our  inquiries,  we  may  find 
collateral  anceftors  in  the  fourth  degree,  or  N**  10;  but 
the  inheritance  is  previoufly  vefted,  it  is  caft  on  N*  1 1* 
Again,  in  the  Commentaries^  we  find  this  direfkion: 
"  In  order  to  keep  the  ftate  of  John  Stiles  as  nearly  as  ^  Qq^^  223. 
**  poflible  in  the  line  of  his  purchafing  anceftors,  it 
"  muft  defcend  to  the  nearcji  couple  of  anceftors^  that 
**  have  left  defcendants  behind  them."'  Thofe  an* 
ceftors,  who  have  feft  defcendants,  are  Luke  Kempe 
Vol.  III.  G  z  and 
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and  Frances  Hoiland^  and  William  Smith  and    3^4 
King»    Can  it  now  remain  a  doubt,  which  is  the  nearcft 
couple,  or  whofe  iflue  fhall  fucceed  ? 

^^  Such  being  die  cafe,  we  cannot  poflibly  admit  of 
.the  conclufion,  *'  that  N**  11.  being  the  blood  of  the 
**  Kempesj  ought  not  to  inherit  till  N'*  10.  is  extinft.'* 
For,  to  retort  the  diflindion  fo  invidioufly  made  in  this 
feventh  reafon,  N"*  lo,  rcprefents  the  blood  of  the 
Smithy  and  is  not  defcended  from  fo  near  a  couple  of 
anceftors  as  N"  1 1,  and  therefore  we  are  authorized 
to  enquire,  why  has  not  their  iiTue  the  fame  degree  of 
preference  in  the  table,  that  we  are  taught  to  give 
them  by  the  text  ? 

With  regard  to  the  eighth,  he  remarks,  that  **  this, 
.reafon  has  a  moft  formidable  appearance.  The  ap- 
^proaches  are  perfeftly  regular.  Two  authorities  are 
brought  to  eilablifh  a  point  of  dodrine ;  which  point 
is  applied  to  a  cafe  refolved,  and  the  inference  feems 
fatal  to  our  jyftem.  To  make  a  regular  defence,  it  is 
.our.  duty  to  examine,  whether  the  authorities  and  ac- 
Imowledged  maxims  of  defcent  do  fupport  fucb  a 
do&rine  ;  then,  whether  it  is  well  applied  to  the  cafe 
Tefolved;  and  whether  fuch  inference  follows  of 
neceffity. 

"  The  firft  authority  is  from  the  Ttar-book,  Micb. 
1 2  Edw.  4*  1 2.  The  cafe,  in  which  the  rule  was  ori- 
^iiMilIy  introduced,  is  thus  fbtted.  ^^'  Where  a  man 
^^  purchafes  Iknd,  and  dies  without  iflue,  and  without 
^^  bar  oa  die  part  of  his  faUicr^  his  next  heir  on  the 

*«  part 


TttleXXlXr   De/cenf.     Cb.uu.%gg.  45^ 

**,  part  of  his  mother  (hall  have  the  land.     And,  if  a 

*^  man  purchafe  land,  and  hath  ifTue  and  dies,  and  the 

^^  iflue  enters  and  dies  without  iflfue,  and  without  heir 

**  on  the  part  of  his  father,  that  is  to  fay,  on  the  part 

"  of  the  father's  male  anceftors,  that,  in  fuch  cafe,  ^ 

•*  the  hdr  on  the  part  of  the  mother  of  his  father,  that 

^^  is  to  fay,  of  his  paternal  grandmother,  ought  to 

*'  inherit :  for  he^  who  ought  to  inherit  the  father,  ought 

*'  to  inherit  the  fon.     Catejby  moved,  that  where  the 

*^  iifue  was  once  feifed,  that  the  defcent  was  caft  in  the 

**  blood  of  the  father ;  therefore  it  (hall  never  refort 

**  to  the  blood  of  the  father's  mother,  &*r.  no  more 

*^  than  where  a  man  purchafes  lands,  and  dies  without 

*'  iffue,  where,  if  the  land  defce.ids  to  the  heir  of  the 

**  father  on  account  of  the  dignity  of  blood,  who  is 

^^  feifed  and  afterwards  dies  without  iffue,  and  without 

*'  heir,  then  the  blood  on  the  part  of  the  mother  ought 

"  not  to  inherit :  for  it  is  different  blood.     To  which, 

**  it  was  anfwered,  that  the  cafes  are  by  no  means 

*^  fimilar :  for,  when  the  inheritance  defcends  to  col- 

*'  lateral  blood,  it  Oiall  not  refort  to  other  blood,  Csfr. 

^^  But  it  was  held,  that,  if  a  man  purchafe  land  and 

^^  has  iffue  who  takes  the  land  by  defcent,  and  after^^ 

^^  wards  the  iffue  dies  without  iffue,  and  without  heir 

*'  on  the  part  of  the  father,  that  the  heir  on  the  part 

**  of  the  fon's  .i  other  ought  not  to  inherit :  for  he  is 

**  not  of  the  blood  of  the  firfl  purchafer,  that  is,  he 

**  is  not  of  the  blood  of  the  father ;  but  the  heir  of 

"  the  fon,  on  the  part  ol  ailes,  -that  is,  of  the  mother 

*•  of  the  father,  ought  to  inherit,  ^c.  quod  nota.** 

C  g  2  «  Such 
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**  Such  is  the  firft  authority ;  and  before  we 
any  remarks  on  the  manner  in  which  it  is  applied^ 
mud  exprefs  our  furprize,  that  an  argument  fhould  be 
drawn  from  a  cafe,  that  we  might  jufUy  cite  in  lup* 
port  of  our  own  fyftem.    For,  the  queflion  between 
Manwoode  and  Juilice  Black/lone  is  this  ;  when  all  the 
reprefentatives  of  the  male  flock  of  the  paternal  line 
are  extinft,  who  Ihall  fucceed  ?  The  former  fays,  the 
heir  of  the  ailes  ;  the  latter,  the  heir  of  the  befailes  : 
but,  what  is  moft  lingular,  to  fupport  his  argument, 
an  authority  is  brought,  which  upon  the  fame  queflion 
gives  the  fucceilion  to  the  ailes :  **  The  heir  of  the 
*^  fon,  on  the  part  of  the  ailes y  oiight  to  inherit.*' 

*'  The  next  authority  to  fupport  the  point  of  do£hine 
is  a  quotation  from  Sir  Matthew  Hale*  We  fhall 
take  the  liberty  of  making  a  larger  extraft,  that  by  the 
context  the  reader  may  comprehend  the  full  fcope  of 
his  meaning. 

<<  If  the  fon  purchafes  land  in  fee  fimple  and  dies 
without  iifue,  thofe  of  the  male  line  afcending, 
ufque  ad  infinitum^  fhall  be  preferred  in  the  defcent 
**  according  to  their  proximity  of  degree  to  the  Jon. 
*^  And  therefore  the  father's  brothers  and  fillers,  and 
*'  their  defcendants,  (hall  be  preferred  before  the  bro* 
*^  thers  of  the  grandfather  and  their  defcendants  j 
"  and,  if  the  father  had  no  brothers  nor  fillers,  the 
**  grandfather's  brothers  and  their  defcendants,  and 
^'  for  want  of  brothers,  his  fillers  and  their  defc^rid* 
**  ants,  fhall  be  preferxea  before  the  brother  of,  the 

jgrcat- 
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^^  great-grsdid£sither :   for,   although  by  the  law  of 
^^  Englandj  tb&  father  or  grandfather  cannot  inunedi- 
*^  ately  inberit  to  the  fon,  yet  the  diredion  of  the 
^'  defcent  to  the  collateral  afcending  line,  is  as  much 
^<  as  if  the  father  and  grandfather  had  been  by  law 
^^  inheritable,  and  ihould  have  inherited  to  the  foa 
^^  before  the  grandfather,  and  the  grandfather  before 
^^  the  great-grandfather,   and  confequently  if  the  fa^ 
^^  ther  had  inherited  and  died  without  iflue,  his  eldeit 
^^  brother  and  his  defcendants  fhould  have  inherited^ 
^^  before  the  younger  brother  and  his  defcendants; 
*^  and,  if  he  had  no  brothers  but  fifters,  the  fifters 
*^  and  their  defcendants  fhould  have  inherited  before 
^^  ^his  uncles^  or  the  grand&ther's  brotliers  and  their 
^^  defcendants ;  fo,  though  the  law  of  England  ex« 
^\  eludes  the  father  firom  inheriting,  yet  it  fubftitutes 
^'  and  direds  the  defcent,  asjt  ihould  have  been, 
^^  had  the  father  inherited,  vIt:.  it  lets  in  thofe  firft) 
^*  that  are  in  the  next  degree  to  him." 

^*  Such  1$  the  fecond  authority ;  and  it  is  prefumed 
the  reader  will  be  of  opinion,  that  by  this  detail  the 
learned  Chief  Juftice  meant  to  exemplify  the  dodrine 
of  proximity  by  its  feveral  degrees ;  and  to  inform  us, 
that,  though  the  father,  grand&ther,  and  great-grand- 
father cannot  immediately  inherit,  (till  we  muit  refort 
to  them  as  to  the  flocks,  whence  we  are  to  trace  proxi- 
mity and  primogeniture.  And  to  this  rule  he  hath 
referred  the  matter  at  prefent  in  queflion,  which  he 
hath  flated  and  decided  in  the  following  terms. 
*^  When  the  fon  is  onc«  feifed,  and  dies  without  ifTue, , 
*•  his  grandmother's  brother  (or  N"*  1 1 .)  is  to  him 

G  g  3  '*  heir 
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*  heir  of  the  part* of  his  father;  and,  beifif^neuer 
than  his  great-grandmother's  brother,  is  preferred 
in  the  defcent/'  An  opinion,  fo  clear  and  dedfire 
on  the  queftion  itfelf,  vill  albw  us  to  pay  little  regard 
to  the  conftrudion  put  on  a  detached  fentence  fiom 
the  fame  authority,  in  order  to  fupport  a  contrauy 
argument.  And  here  we  muft  obfenre,  that,  though 
it  be  aUowal)le,  i^hisre  an  author  involves  himfetf  in 
contradi£Hons,  to  oppofe  one  part  of  hts  do£bine  ta 
another ;  ftill  it  is  to  the  lad  degree  unciandid,  when 
be  is  confiftent,  to  force  a  diftind  aflertion  into  the 
fervice  of  an  argument  that  he  dilavows. 

^^  Upon  the  whole,  we  thiok  the  citation  irom 

HaU  a  very  full  comment  on  the  diSum  advanced  in 

the  Ye^  Book*    And  that  the  learned  author  fo  un- 

derftood  the  fame,  is  obvious  from  the  following  paf^ 

iComm*t*^  f&ge  -  ^^  Now,  here  it  mufl be  obferved,  that  the  lineal 

^'  anceftors,  though  (according  to  the  firfl  rule)  inca^ 
**  pable  themfelves  of  fucceeding  to  the  eftate^  becauie 
"  It  is  fuppofed  to  have  already  pafled  them,  are  yet 
"  the  common  flocks,  from  which  the  next  fucceflbr 
**  muft  fpring/* 

"  Thus  then  we  admit  both  authorities ;  but,  what 

is  moft  material,  we  fee  on  what  occafion  and  to  what 

»  .  I 

intent  they  were  originally  laid  down.  When  there- 
fore they  (hall  be  cited  to  eftablifli  a  future  argument, 
we  (hall  know  how  far  their  influence  extends ;  and, 
ipiowing  to  whom  the  inheritance  was  given,  we  may 
judge  with  what  propriety  a  reference  is  made  thereto. 
But,  if  thcfe  very  authorities  be  advanced  for  the 

pnrpofc 
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puxpofe  of  giving  the  inheritance  to  another,  what 
ihall  be  then  faid  f   Shall  we  not  afk,  is  it  candid  to 
adopt  a  rule  and  to  apply  it  fo  as  to  produce  a  cdtife- 
quence,   totally  different  from  the  original  conclu-> 
lion  ?   For  it  is  evident,  that  the  purpofe  of  introducing 
thefe  authorities  was,  to  coiled  an  inference  or  point 
of  dodrine  therefrom,  which,  though  not  delivered 
in  exprefs  ternK^  is  neverthelefs  made  and  adopted. 
To  have  dated  it  openly  would  have  alarmed  the 
reader ;  but  the  dodrine  infinuated  is,  that  on  account 
of  the  rule  ce/iuy  que  doit  inheriier  al  pere  doit  inheriter 
at  Jits ^  in  fearching  for  the  heir  of  the  foriy  we  ought 
to  trace  from  the  father y  as  from  the  prppojiius.     Re- 
ference is  then  made  to  the  cafe  of  Clere  and   Brook 
for  reafons,  that  we  Ihall  prdfently  difcover.     How- 
ever, in  the  firft  place,  it  is  prefumed,  no  fuch  doc- 
trine can  be  gathered  from  the  authors  cited ;  and  we 
have  now  to  examine  whether,  if  it  be  a  poiOt>  it  i$ 
coniii|ent  with  the  laws  of  descent, 

Firft,  that  the  learned  Commentator,  in  a  former 
inftance,  put  a  much  more  liberal  conftrudion  on  the 
didum  in  the  Year  Book^  may  be  gather^ 4  from  th^ 
following  pafiage, 

"  This,  then,  is  the  great  and  general  principle,  upon  ,  €001^.223 
*^  which  the  law  of  collateral  inheritamqe$  depends ; 
*♦  that,  upon  failure  of  iffue  in  the  laft  proprietor,* 
"  the  eftate  (hall  defcend  to  the  blood  of  the  firft 
^  purchafer ;  or  that  it  Ihall  refult  back  to  the  heirs 
"  of  the  body  of  that  anceftor,  from  whom  it  either 
^  really  has,  or  is  fuppofcd  by  fiftion  of  law  to  have, 

G  g  4  **  originajlj 
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^^-  origmally  deTcended : '  according  to  the  rule    laicC 
<^  down  in  th$  Year  Book,  Fitzberbert,  Brook^  and 
^f  //ai4?9  that  he,  who  would  have  been  heir  to    the 
**'  father  of  the  deceafed"  C and  of  courfe  to  the  matber 
^*^  or  any  other  fur  chafing  ancejhrj  "  Ihall  alio  be  heir 
^^  to  the  fon/'    Now,  if  any  one  chofe  to  adopt  the 
pailage   contained  in  the  above  parenthefis,    in.  the 
fame  manner  as  the  di^um  in  the  Tear  Book  is,  in 
the  prefent  cafe,  appKed  to  make  the  father  become 
the  propojittis  ;  it  might  thereby  be  proved,  that  as  he, 
who  would  have  been  heir  to  the  mother,  ihall  alfo  be 
h^r  to  the  fon,  fo  therefore  the  mother   ought   to 
become  the  ferfom  frofojita. 

.  Secondly,  in  contradiction  to  this  doftrine  is  the 
approved  maxim,  Seifina  facitjlifitem ;  and,  **  as  the 

cCoinm.209*   ^^  feiiin  of  any  perfon  makes  him  the  root  or  flock, 

*^  from  which  all  future  inheritance  by  right  of  blood 
**  muft  be  derivedji"  on  the  authority  of  the  Com- 

Id.  228^  mentaries,  which  alfo  tell  us  that  ^*  the  law  only  re- 

^^  quires  that  the  claimant  be  next  of  the  whole  blood 
*<  to  the  perfon  la^  in  poffeffion,"  we  conclude  that 
the  fan  being  the  perfon  lail  feifed,  he  fhall  be  the 
root  or  flock  from  which  fuch  inheritance  muft  be 
derived. 

^^  Thirdly,  if  we  are  to  trace  from  the  father,  it 
will  introduce  univerfal  confufion,  it  will  confound 
the  diftinflion  made  by  Sir  Edward  Coke  **  that  the 
^^  father  hath  two  bloods  in  him,  by  which  means  the 
^  father's  mother,  though  of  the  female  line  to  him, 
**  is  of  the  malelin?  to  the  fop/'    For,  if  we  are  to 


IHtle  XXIX.    DifcenU    Cb^vok  %  9^*  45^ 

trace  from  the  father^  his  mother  mull  be  of  thtf 
female  line  to  the  fopi  $  and,  what  is  dill  more  inju« 
riouS)  in  fuch  cafe  the  whole  maternal  line  wiU  be 
totally  excluded,  for  there  is  no  privity  of  blood  be* 
tween  the  father  and  the  line  of  the  mother. 

*•  Thus  have  we  endeavoured  to  prove^  that  no 
fuch  point  has  been  nor  can  be  eftablifhed.  tVe  now 
contend,  that  the  cafe  to  which  it  is  applied^  the  refo- 
lution  in  Clere  and  Brooky  is  indirefUy  flated.  It  was 
there  fettled,  that  the  heir  of  Dorothy  Toungy  the  pa> 
temal  grandmother  of  the  perfon  laft  fieifed,  Ihould 
fucceed  in  preference  to  Edward  Clere  his  mother's 
brother ;  that  is,  N^  1 1  fhall  fucceed  to  John  Stiles 
the  ion.  Whereas,  we  are  told  in  the  Commentaries j 
who  might  or  Jhould  have  fucceeded  to  Geoffrey  Stiles 
the  father.  That  N'  10  ihould  have  inherited  to 
Geoffrey  Stiles  the  father  before  iJo  1 1.  This  may  be 
true.  Ml  John  Stiles  thefon  had  never  been  fdfed ;  but, 
the  contrary  being  the  cafe,  there  was  no  queftion, 
who  ihould  have  inherited  the  father.  The  matter 
fettled  was,  that  N**  1 1  ihould  inherit  the  fon.  This 
indired  itating  of  the  cafe  leads  us  to  the  reafon  why 
the  point  above  mentioned  was  attempted  to  be  eila* 
bliihed.  It  was  introduced  with  a  view  to  difcard  the 
fon  ;  and  that  the  father  ihould  become  the  propojitus 
or  rooty  to  whom  N*  i  o  is  exadly  in  the  lame  relation 
as  N*  II  is  to  the  fon.  Now,  can  there  be  a  more 
prefumptive  proof  how  far  the  judgment  is  here  facii^ 
ficed,  than  the  forfced  conftru£tion  put  upon  different 
texts  in  order  to  eftabliih  a  point  for  the  purpofe  of 
getting  rid  of   the  fon?    For,  when  once  that  is 

effefted^ 
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efl[e£led9  when  once  we  trace  from  the  father,  N<>  10 
will  certainly  inherit.  But,  as  the  fa£b  is  otherwife, 
as  the  fon  is  the  perfon  laft  feifed,  fhall  not  N"*  1 1 
confefledly  fucceed  ? 


^^  The  negative  application  of  the  rule  is  this* 
caufe  the  {flue  of  Luke  and  Frances  Kempe^  or  N*  1 1^ 
ihould  not  have  inherited  to  the  father,  therefore  they 
fhall  not  inherit  to  the  fon.  Now  it  is  certain,  that 
not  one  perfon  of  thofe  reprefented  in  the  table  of 
defcents,  from  N"*  14  to  N*  20  inclufive,  fhall  ever 
inherit  the  father ;  but  who  will  be  found  to  contend^ 
^  tluit  therefore  not  one  of  them  fhall  inherit  the  fon  ? 

•*  However,  by  virtue  of  this  liberal  rule,  yobn 
Stiles  is  utterly  excluded,  as  though  he  had  never  ex« 
ifled;    notwithftanding  we  are  told  by  the  author 
hlmfelf  that  John  Stiles  held  the  land  as  a  feud  of 
indefinite  antiquity.     Let  11s  then  for  a  moment  admit 
of  the  delufion,  and  refer  ourfelves  to  Geefftej  Stiles 
the  fether.     Now,  if  the  heirs  of  Cbrifiian  Smith  fhall 
inherit  John  Stiles,  as  by  the  table  they  do,  by  parity 
of  reafon  muft  not  the  heir  of  Jnn  Godfrey  fucceed  to 
Geoffrey  Stiles?   To  hefitate  were  ufelefs,   their  re- 
fpedive  relation  is  the  fame ;  if  the  heirs  of  the  great- 
grandmother  fhall  fucceed  in  one  inflance,  they  ihall 
in  another,  or  there  is  no  virtue  in  confiflency.    Nc 
▼crthelefs,  having  once  fecured  Geoffrey  Stiles  as  the 
fropojitus,  the  fyflem  of  the  table  of  defcents  is  dc- 
ferted  ;  and  appeal  is  made  to  the  refolution  in  Ckre 
and  Brooke :  fo  that,  when  Juftice  Manwoode  argues 
rightly  from  the  fon,   the  doftrine  is  rcprehenfible, 

whereas 
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^whereas  no  fctuple  is  made  in  tracing  from  the  father, 
to  admit  the  fame  arguments. , 

**  To  purfue  the  prppofed  plan  of  defence,  wc* 

fliould  continue  to  examine '  whether  fuch  inference 

ibllovrs,  as  is  fuggefted  from  the  dating  of  the  csie 

refolved.     But  we  are  prevented*  by  the  exprefs  pro- 

hib'tion  of  our  author ;  who,  perhaps  not  thinking 

he  fhould  ever  adopt  a  contrary  opinion,  hath  in  effeft 

told  the  ftudent  that,  if  any  cafe  be  put  except  as 

from  yobn  Stiles^  he  fhould  not  admit  it.     The  words 

fu^e — '*  The  ftudent. fhould  bear  in  mind  that,  during   s  Con.  940. 

^^  this  whole  procefs,  John  Stiles  is  fuppofed  to  have 

**  be^  laft  a&ually  feifed  of  the  eft^te:  for,  if  ever 

^'  it  comes  tp  veft  in  wy  other  per/on  as  heir  to  yobn 

^^  Stiles^  a  npw  order  of  fucceflion  muft  be  obferved 

^^  upon  the  death  of  fuch  heir ;  fince  he,  by  his  owix 

<*  fei|in,  now  becomes  an  anceftor  or  Jiifes^  and  muft 

^'  be  put  in  the  place  of  John  Stiles.'* 

^  Had  we  previoufly  attended  to  this  admoniticm, 
we  fhould  have  found,  that  our  arguments  againft  the 
appointment  of  George  Stiles  the  father,  as  the  Jiipes^ 
'  were  needlefs :  for,  in  fuch  cafe,  a  new  order  of  fuc* 
ceffion  muft  be  obferved,  and  the  ftudent  is  fore- 
wamed  accordingly.  Can  we,  therefore,  with  any 
propriety  purfue  our  enquiries  refpe£Ung  the  inference, 
when  vrc  are  forbidden  to  admit  the  proportion  ? 

^  Upon  the  who}e,  we  prefume  to  have  fhewn  that^ 
pf  the  foregoing  reafons,  the  firft,  fecond,  and  third, 
are  merely  fpecvlative }  the  fourth  is  drawn  from  an 

inapplicable 


mapfliaibie  medium,  and  a  chai^  wbich  is  contra 
dified  by  the  exprds  words  of  Plcwden ;  the  fiftfak 
dq)ends  upon  a  diftorted  authority,  and  violent  af 
fumptioB;  the  fixth  on  a  mifquotation ;  that  the 
fieventh  involves  a  contradiftion  between  the  table  and 
the  text ;  and  of  the  eighth  it  will  not  be  deemed  in- 
temperate to  lay,  that  it  colle£b  a  pcnnt  of  do£krine 
from  authorities  by  which  that  dodrine  is  oppofed, 
which  point  is  applied  to  a  cafe  we  are^  dire&ed  not 
to  allow;  and  from  which  an  inference  is  drawn, 
though  we  are  enjoined  not  to  admit  of  the 
premiles.'' 


TITLE 
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S  2.  RmmnJerSf  ^c.  defcend  to 
the  Heirs  of  the  Per- 
fon  in  whom  thej  Jirjl 
vefted. 


Remainder  and  Reverfion. 

§6.A  Right  to  a  Remainder  does  noi 
excludi  the  Half-Blood. 
15.  An  AS  of  Ownerfbip  opt^ 
raUt  as  a  S^ijSn. 


ScGdon  I. 

nr^HE  rules  laid  down  in  the  preceding  chapten  rc- 
fpefting  the  defcent  of  eflates  in  pofleffion,  do 
not  apply  to  the  defcent  of  eftates  in  remainder  and 
reverfion,  expedant  on  an  eftate  of  freehold ;  becaufe, 
where  there  is  a  preceding  eflate  of  freehold,  the  a£hial 
feifin  is  in  the  pofleflbr  of  that  eftate,  and  not  in  the 
perfon  entitled  to  the  eftate  in  remainder  or  reverfion* 


§  2.  It  follows,  from  this  prmciple,  that,  where  a  Renurden. 


perfon  entitled  to  an  eftate  in  remainder  or  reverfioh, 
expe£tant  upon  a  freehold,  dies  during  the  continuance 
of  the  particular  eftate,  the  remainder  or  reyerfion  does 
not  defcend  to  his  heir  ;  becaufe  he  never  had  a  feiiin 
to  render  him  the  ftock  or  terminus  of  an  inheritance : 
but  it  will  defcend  to  the  perfon  who  is  heir  to  the  firft 
purcfhafer  of  fuch  remainder  or  reverQon,  at  the  time 
^faen  it  comes  into  pofleffion. 


&c.  defceiid 
to  the  Hetrt 
of  the  Perfon 
in  whom  they 
firflL  veiled. 


S  ^.  Thus, 
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4  Rcp,4S4i»        5  3-  Tbtts,  it  was  laid  down  by  the  Judges  in  Rai^ 

diffti^i  cafe,  that  ^  of  a  reverfion  or  a  remainder  ex<« 
^  pedant  on  an  eftate  for  life  or  in  tail,  there,  he  who 
^  claims  the  reverfion  as  heir>  dught  to  make  himfelf 
*^  heir  to  him  who  made  the  gift,  or  leafe,  if  th«  re^ 
^  verfion  or  remainder  defcend  from  him«  Or,  if  a 
^*  man  purchafe  fuch  reverfion  or  remainder,  he  mrho 
^  claims  as  heir  ought  to  make  himfelf  heir  to  the  firit 
**  purchafcr." 


Vide  Tit.  17.       ^  4.  In  the  cafe  of  Kelloww.  Rowden,  it  was  held 

by  all  the  Judges,  that,  where  an  eftate  for  life  or  in 

« 

tail  is  created,  and  the  reverfion  in  fee  expeftant  there* 
on  defcends  from  the  donor  or  fettler,  through  feveral 
intermediate  heirs,  before  it  falls  into  pofleffion,  every 
perfon  claiming  it  by  defcent  muft  make  himfelf  heir 
to  the  donor  or  fettler,  and  take  it  as  fuch,  and  not  as 
heir  to  the  intermediate  heirs ;  who  need  not  be  f6 
much  as  named  in  an  a&ion  brought  againft  the  perfon 
fo  acquiring  the  pofleifion,  as  heir  to  the  donor  or 
fettler :  for  the  intermediate  heirs  never  had  fuch  a 
feifin  as  to  tranfmit  the  reverfion  from  them  by  defcent 
to  any  perfon  who  was  not  heir  to  the  donor  or 
fettler. 


aWUCR.4;. 


Jenkins  ▼.  $  5*  David  Smithy  in  confideration  of  his  marriage 

rwuf^li  ^t    ^*  Sarah  Madey  in  1716,  fettled  the  premifes  in 

queftion  to  the  ufe  of  himfelf  and  the  faid  Sarah  during 
thdr  natural  lives,  and  the  life  of  the  furvivor  of 
them  \  remainder  to  the  heirs  of  the  body  of  the  faid 
Sarah  by  the  faid  David;  remainder  to  the  ^i^David^ 
ktf  heirs  and  af&gns  for  ever» 

There 
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There  was  iflUe  of  the  marriage  one  daughter,  named 
Elizabeth  J  and  no  other  child. 

Upon  the  death  of  the  faid  Sarah^  David  Smith 
married  a  fecond  wife,  and,  by  her,  had  iifue  AnnCy 
the  leflbr  of  the  plaintiff,  and  no  other  child. 

Elizabeth^  the  daughter  of  the  faid  David  by  Sarah 
his  firft  wife,  intermarried  with  John  Waters^  and, 
upon  that  marriage,  David  Smith  delivered  up  the  pof- 
feflion  of  the  premifes  to  John  fFaters^  but  did  not 
€xecute  any  conveyance  thereof  to  hun. 

In  1738,  David  Smith  died,  leaving  iffue  only  £//z^- 
beth  by  his  firft  wife,  and  Anne  by  his  fecond  wife  ; 
and  about  twelve  months  after,  Elizabeth  died,  leav- 
ing iffue  one  fon,  who  was  bom  after  the  death  of 
David  his  grandfather,  and  died  an  iniant,  foon  after 
the  death  of  his  mother. 

>     ■ 

The  faid  David  Smith  had  no  brother,  but  left  a 
lifter  named  Jane^  (who  married  one  Gilbert)^  who 
was  heir  at  hv^  tb  Elizabethy  the  daughter  of  David 
Smithy  by  his  firft  wife,  and  to  her  fon  j  and  upon  the 
death  of  John  Waters^  Gilbert  and  his  wife  entered  on 
the  Premifes. 

Jnne^  the  daughter  of  David  Smith  by  his  fecond 
wife,  claimed  the  eftate  as  heir  at  law  to  her  fethcr, 
and  brought  an  ejedment  againft  Gilbert  and  his  wife. 

S^'eant 


^  I 


^^4  ^^  XXIZ.    Defiem.    Cb.  hr.  %  5. 

Serjeant  Wilfcn  rqioits  die  Court  to  have  been  of 
opinion,  that  Anne  had  no  title  to  the  preoufcs*     But 
it  is  truly  obfervcd  by  Mr.  Watiin\  in  his  effay  on  the 
3d  Edit.  143.  law  of  Defcents,  that  the  judgment  is  mod  evidently 
^**^^         miftated,  or  wrongly  printed;  and  that  Gentleman 
ftates  that,  in  a  note  of  this  cafe  taken  by  Mr.  Ser- 
jeant HewiU  (afterwards  Lord  Chancellor  of  Ireland). 
The  adjudication  is  thus  given.     "  Li  this  cafe,  it 
•*  was  clearly  agreed,  that,  by  the  fettlement  of  1 715, 
<^  David  Smith  was  tenant  for  life,  his  wife  was  tenant  in 
**  tail,  with  the  reveriion  in  David  Smith.    And,  there- 
**  upon,  this  point  was  made^  whether  the  reverfion 
**  in  fee  defcended  upon  the  two  daughters  of  David, 
**  viz.  Etimabeth  by  his  firft  wife,  and  Anne  by  his 
^^  fecond  wife,  in  fuch  manner  as  that,  upon  the  de- 
**  termination  of  the  eftate  tail,  which  defcended  upon 
*'  Elizabeth^  and  from  her  upon  her  fon,  and  expired 
^^  by  his  death  without  iflue,  it  fhould  go  in  moieties, 
^^  viz.  one  moiety  to  Anne,  and  the  other  to  the  heirs 
««  of  Elizabeth  ;  or  whether  it  fhould  not  go  all  to 
^^  Anne  as  hdr  to  her  father,  who  was  laft  aftuallj 
<<  fdfed  of  the  reverfion  ?" 

The  Judges  were  of  opinion,  **  that  though  the  re- 
•*  verfion  defcended  upon  jthe  two  daughters  of  David 
*'  on  his  death,  yet  they  were  not  adlually  fetfed  of 
•*  that  reverfion,  during  the  continuance  of  the  eftate 
^'  tail ;  but  the  fame  was  expedant  thereon.  And  as 
•*  whoever  takes  by  defcent,  muft  take  as  heir  to  him 
^'  who  was  laft  afbually  feifed,  there&ie  Anne  took 
^<  the  reverfion  wholly  as  heir  to  her  father#    And, 


Title  XXIX.    Defcent*    €b.  Iv.  §  5— »•  465 

«'  as  to  thk,  I  /;?/?.  14,  15.  and  KelJow  v.  Rowden  m 
**  Carthew  and  Sbowetf  were  held  to  be  authorities 
in  pointJ 


<c  • .•-..  »# 


§  6.  A  right  to  an  eftate  in  remainder  or  reverfion,   A  Right  to  a 
does  not  exclude  the  hajf-blood*    For,  where  a  perfon   jo^cT  not «. 
having  fuch  a  right,  dies  before  the  eftate  in  rem^der   u^fr  nl^Vj 
or  reverfion  falls  into  pofleflion,  he  cannot  acquire  fuch 
z  feifin  as  to  become  the  ftock  of  an  inheritance,  and, 
therefore,  his  heir  of  the  half-blood,  if  he  is  heir  to 
the  donor  or  fettler  of  the  remainder  or  reverfion, /mil 
become  entitled  to  it# 

§  7r  If  there  be  a  gift  to  baron  and  feme  in  fpecial   '  ^^^^  Ab. 
tail,  remainder  to  the  right  heirs  of  the  baron,  and  cites  37  Afl; 
they  have  iffue  and  the  feme  dies,  and  the  baron  takes  l-'^^A  ^^'  3» 
another  feme  and  hath  iflue  and  dies,  and  the  eldeft   Frichard, 
fon  enters^  and  dies  without  iffue,  the'fecond  fon  of 
the  half-blood  fliall  have  the  remainder ;  becaufe  the 
eldeft  was  not  feifed  thereof  in  his  demefne. 

• 

Lord  Cokehzs  ilated  this  cafe,  and  obferved,  that    ilnfL  14  £• 
the  rule  is,  that  pojfejfto  frairis  de  feodo  JtmpHci  facit 
fororem  ejfe  baredentj  and  here  the  eldeft  fon  was  not 
poffeffed  of  the  fee  fimple,  but  of  the  eftate  tail. 

§  8.  If  land  be  given  to  /.  for  life,  remainder  to  R.   j  Roll  Ah. 
his  fon  in  tail,  remainder  to  the  rights  heirs  of  /•,  and  ^^^'  ^^J: 

'  o  7.  cites  29  £.dvr, 

/.  dies,  and  R.  enters  as  tenant  in  tail,  and  dies  viith-  3* 
out  iffue,  T.  the  fon  and  heir  of  /.  of  the  hall-blood 
to  R.  fhall  have  the  land  by  defcent,  and  not  the  heir 
of  R.y  becaufe  R.  was  never  feifed  in  fee  in  demefne. 
Vol.  Ill,  H  h  §  9*  So, 
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Idem  FL  8.  $9*  ^9  ^  ^  S^  ^  made  to  a  perfon  in  tail,  re^ 

mainder  to  his  right  heirs,  and  after  the  donee  dies, 
having  iflue  a  foi)  by  one  venter,  and  a  fon  by  another 
venter,  and  the  elded  fon  enters  and  dies  without  iflTue, 
his  brother  of  the  half-blood  (hall  inherit  the  renialnder 
by  defcent,  becaufe  his  brother  was  never  feifed  there- 
of in  demeihe. 

Idem  PI.  9.  $-10.  So,  if  the  elded  fon  be  leifed  in  tail,  with 

^^^^     '*     a  remainder  or  reverfion  by  defcent  to  him  from  his 

father  in  fee,  and  dies  without  iiTue,  his  brother  of  the 
half-blood  fliall  have  the  remainder  or  reverfion  bv  de- 
fcent,  becaufe  his  brother  was  never  feifed  thereof  in 
demefne. 

t  loft.  154.  S  '^*  Lord  Coke  fays,  if  a  father  makes  a  leafe  for 

life,  or  a  gift  in  tail  and  dies,  and  the  eldeft  fon  dies 
in  the  lifetime  of  the  tenant  for  life,  or. tenant  in  tail, 
the  younger  fon  of  the  half-blood  fliall  inherit  the  re- 
verfion ;  becaufe  the  tenant  for  life  or  tenant  in  tail 
was  feifed  of  the  freehold,  and  the  eldeft  fon  had  no* 
thing  but  the  reverfion  expedant  upon  that  freehold, 
and  therefore  the  younger  fon  (hall  inherit  the  land 
as  heir  to  his  father,  who  was  laft  feifed  of  the 
freehold. 

Idem*  anl  §  12.  Lord  Coke  alfo  obferves,  that  although  a  rent 

■^^  ^'  had  been  refer ved  on  the  leafe  for  life,  and  the  eldeft 

fon  had  received  it,  yet  it  was'  holden  by  fome,  that 
the  younger  brother  fhould  inherit :  becaufe  the  feifin 
of  the  rent  was  no  adual  feifin  of  the  freehold  of  the 

Istnd^ 
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land  ;  but  that  35  Af.  pi.  2*  feemed  to  the  contrary, 
becaufe  the  rent  ifTued  out  of  the  land,  and  was  in  lieu 
thereofi  But  it  is  faid  in  Lord  Hale*s  Notes^  publiihed 
by  Mr.  Hargrave,  to  have  been  adjudged  in  the  cafe 
of  Piper  v.  Majlers^  Trin.  1657,  that  in  fuch  a^cafe 
feifin  of  rent  did  not  make  ?i  pojfejjio  fratris. 

S  I  ^,  Although  the  eldeft  fon  enters  on  the  death   i  Inft.  15  a. 
of  his  father  and  gets  adual  poiTeflion  of  the  fee  fimple, 
yet,  if  the  widow  of  the  father  be  endowed  of  a  third 
part,  and  the  eldeft  fon  dies  in  the  life-time  of  the 
widow,  the  younger  brother  of  the   half-blood  will 
inherit  the  reverfion  of  the  third  part,  notwithftanding 
the  elder  brother's  entry;  becaufe  the,a£tual   feifin  Tit  6. Ch.4. 
which  he  acquired  thereby,  was  defeated  by  the  en-   ^  ^9* 
dowment. 

§14.  Where  there  are  two  fons  or  two  daughters  Jcnk.cdnt.6. 
by  different  venters,  and  a  remainder  or  reverfion  expec->  *  *^* 
tant  upon  an  eftate  for  life  is  purchafed  by  iht  father, 
who  dies  in  the  life-time  of  the  tenant  for  life,  and  the 
eldeft  fon  or  daughter  alfo  dies  in  the  life-time  of*  the 
tenant  for  life,  the  half-blood  (hall  inherit  j  for,  iH 
this  cafe,  the  claim  is  from  the  father. 

X 

§15.  Where  the  perfon  entitled  to  a  remainder  of  ^^  ^^  ^^ 
reverfion  exercifes   an  aft  of  ownerfhip  over  it,  by  Owncrlhip 

•    r      !./•  .        .1      1 .    .     1  1  .     •  operates  at  a 

granung  it  tor  life  or  m  tail,  this  is  deemed  equivalent  Seifin. 
to  an  aftual  feifin  of  an  eftate,  which  is  capable  of  be- 
ing reduced  into  poffeflion  by  entry,  and  will  make  the 
perfon  exercifing  it  a  new  ftock  or  root  of  inheritance. 

H  h  a  For 
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For  an  ent»y  being  impoflible,  the  alienation  of  a 
mainder  or  reverfion  for  a  certain  time,  is  allowed  to 
be  fuffident  to  change  the  defcent  i  becaufe  fnch  alien* 
ation  being  formerly  always  attended  with  attornment, 
was  deemed  equal,  in  point  of  notoriety,  to  an  entry 
on  a  defcent. 

Antef  13.  %  16.  Thus  Lord  Coke^  after  ftatmg  the  cafe   of  a 

I  inft.  15^.     fQjj'g  endowing  his  father's  widow,  fays,  "  But  if  the 

^  eldefl  fon  had  made  a  leafe  for  u£e,  and  the  leflee 
^^  had  endowed  the  wife  of  the  father^  and  tenant  in 
^  dower  had  died,  the  daughter  fiiould  have  had  tt» 
^^  reverfion,  becaufe  the  reverfion  was  changed  and 
*'  altered  by  the  leafe  for  life,  and  the  reverfion  is  now 
expectant  on  a  new  efbte  for  life/* 


<« 


Id.  191  h.  In'another  place,  his  Lordfhip  fays,  '^  for  many  times 

^^  the  change  of  the  freehold  makes  an  alteration  or 
•*  change  of  the  reverfion/* 

This  do&rine  has  been  confirmed  by  Lord  Hard'- 
wUke  in  the  following  cafe. 

Stringer  t.  §  17,  ^.  being  tenant  for  life,  remainder  to  tniflees- 

6^'^  ^  '  ^o  preferve  contingent  remainders,  remainder  to  hi» 
firft  and  other  fons  in  tail  male,  remainder  to  the  heirs 
of  his  own  body,  remainder  to  the  right  heirs  of  hiff 
father ;  had  a  fifter  of  the  half-blood,  and  alfo  a  filler 
of  the  whole  blood. 
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yf*  conveyed  the  eftate  to  B.  by  leafe  and  releafe, 
in  truft  for  payment  of  debts,  and  levied  a  fii^ 
thereof. 

Lord  Hardwicke. — ^The  quellion  is,  whether  A.  had 
made  any  alteration  as  to  the  defcent  of  the  rcverfion 

■ 

in  fee  ?  if  he  had  not,  it  would  defcend  to  the  filler  of 

the   half-blood,   who   was    the  elder  daughter,   and  ^ 

equally  heir  to  the  father  with  the  other  daughter. 

But  if  he  had  altered  it,  and  given  it  to  himfelf,  it 

would  defcend  to  the  fifter  of  the  whole  blood,  who 

claimed  as  heir  to  her  brother  who  was  lail  adlually 

feifed.    But  then  it  is  certain  that  muft  be  an  aftual 

poiTei&on  j  fo  that  it  is  argued  in  this  cafe,  that  this 

being  an  eflate  for  life  m  A.y  with  a  remainder  in  tail 

and  a  revefion  in  fee  expedant,  this  is  not  fuch  a  pof- 

feiiion  as  will  entitle  the  yoimger  daughter  to  take  under 

a  pofejfftofratrii.     What  was  infifted  upon  on  the  other 

hand,  in  order  to  have  altered  the  courfe  of  defcent, 

and  given  it  to  the  heirs  of  A.  inftead  of  the  heirs  of 

the  father,  was  the  conveyance  made  by  A.  by  leafe 

and  releafe  and  fine ;  and  the  queftion  is,  whether  his 

iine  has  changed  the  reverlion  in  fee,  and  thereby 

altered  the  defcent  ? 

His  Lordihip  declared  his  opinion  that  it  did  alter 
the  reverfion,  and  therefore  the  eftate  would  goto  the 
right  hdrs  of  /f . ;  and  founded  his  opinion  on  the  two 
paflages  dated  in  a  former  fedion  from  Coke  on  Little* 
I0/2,  I5«.  and  191  b.y  from  which  it  appeared,  that 
JQ  confequence  of  fuch  change  in  the  reverfion,  it 

H  h  3  ihould 
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fhould  defcend  to  the  heir  of  the  fon,  and  therefore 
entitle  the  younger  filler  of  the  whole  blood  to  claim 
a3  heir  to  him,  by  2l  pojfejfio  fratris . 

• 

The  conveyance  was  by  leafe  and  releafc   to  B.  to 
pay  debts,  tsfc.  and  furely  this  was  a  great  alteration, 
for  this  amounted  to  a  grant  of  his  eftate  for  life,  and 
it  likewife  paflfed  the  reverfion  in  fee.     For  as  he  \inis 
right  heir  of  his  father,  he  had  a  reverfion  to  grant, 
though  it  would  defcend  to  the  right  heirs  of  the  fa- 
ther without  fuch  an  alteration,  and  though  the  eflatc 
was  fubjeft  to  redemption  on  payment  of  the  debts,  l^c* 
yet  it  would  follow  the  heirs  of  the  fon,  becaufe  the 
fon  had  changed  it,  a|id  made  it  his  own  by  a  plain 
alteratioUt 

His  Lordfhip  then  faid,   he  fhould   confider  what 

would  be  the  effeft  of  the  fine,  fuppofing  the  leafe 

and  releafe  out  of  the  cafe :  that  fine  would  certainly 

Vide  Tit.  3  ?•    ^^^^^  barred  the  remainder  in  tail  to  himfelf,  for  he  was 

feifed  for  life,  with  remainder  to  the  heirs  of  his  own 
body  ;  fo  that  the  fine  barred  the  eftate,  and  would 
have  amounted  to  a  grant  of  the  reverfion  in  fee,  if  to 
^  flranger.  Now,  this  reverfion  in  fee,  inftead  of  be- 
ing expectant  on  the  eftate  tail,  as  it  originally  was, 
"Jdoes  now  depend  on  an  eftate  in  contingency.  There- 
fore, on  this  cafe,  whether  the  reverfion  being  thus 
changed  fhould  alter  the  defcent  of  it  fo  as  to  go  to 
the  heirs  of  the  fon,  his  Lordfhip  was  clearly  of 
ppinion,  that  it  was  literally  within  what  was  laid  down 
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in  Co.  Lit.  i^i  b.  that  if  the  elder  brother  change  the 
freehold,  it  fhall  alter  the  reverfion  likcwife,  and  fhall 
caufe  a  poffeffio  fratris.  In  this  cafe,  both  the  convey- 
ances changed  the  reverfion,  and  therefore  the  cftate 
defcended  to  the  heir  of  the  whole  blood  tp  the 
brother. 


Hh4  TrnjB 


(    47^    ) 


TITLE  IXIX, 
DESCENt. 


CHAP.  V, 
Of  Defcent  by  Stattae  and  Cuficnu 

^11.  Defeentm  GavelUndL 
1 6.  Borough  EngR/b* 
23.  Defcent  of  Copjboleb^m, 


J  I .  Defeeni  of  EJIates  tail. 
6.  No  Corruption  of  Bbod^ 
10.  Cufiomary  DefcenUn 


Se&ion  i« 
Defcent  of       TIESIDE'  the  defcent  of  lands  in  fee  fimple,  there 
**"    *^  *  are  two  other  modes  of  defcent,  of  which  it  will 

be  proper  to  give  fome  account.*     The  firft  of  tbefe 

is  the  defcent  of  eftates  tail,  which  i$  regulated  by 

» 

the  ftatute  De  Bonis  Conditianalibus^  and  is  tho'fibre 
called  defcent  by  flatute. 

§  2.  The  defcent  of  an  eftate  tail  refembles  that  of 
zfeudum  novum^  for  the  perfon  to  whom  an  eftate  tail 
is  originally  given  or  limited,  is  the  firft  purchafer  of 
it ;  and  none  but  thofe  who  are  lineally  defceoded 
from  him  can  make  a  title  to  it  by  defcent. 

§  3.  In  fome  cafes  the  decent  of  an  eftate  tail  is 
not  only  confined  to  the  lineal  defcendants  of  the  firft 
purchafer  or  original   donee,   but  isr  fometimes  re- 

*  T^c  Defcent  of  Dignities  has  been  already  difcuffcd  in 
title  26I  and  the  Defctnt  of  Eftates  held  by  Prefcriplion  will  be 
Bouccd  in  title  31. 

7*  ft  rained 
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ftrained  to  thofe  of  the  male  fex,  as  in  the  cafe  of  Tit.  3*  cL  i. 
eflates  in  tail  male,  or  to  thofe  who  are  bom  of  a  par«*    '     • 
ticular  woman^  as  in  the  cafe  of  eftates  in  tail  fpedal. 

§  4.  The  maxim»  thaxfeifina  facit  Jiipitem  does  not 
take  place  in  the  defcent  of  eftates  tail.  It  being  only 
neceilary  in  deriving  a  title  to  an  eftate  tail  by  defcent, 
to  deduce  the  pedigree  from  the  fii'ft  purchafer,  or  . 
donee,  and  not  that  the  claimant  is  heir  to  the  perfoa 
laft  feifed.  For  the  iflfue  in  tail  claim /^r  fbrmam  doni^ 
that  is,  they  are  as  much  within  the  view  and  inten- 
tion of  the  donor,  smd  as  perfonally  and  precifely 
defcribed  in  the  gift,  as  any  of  their  anceftors. 

§  5.  The  exclufion  of  the  half  blood  does  not  take  ^^^'^-  *^  '/* 
place  in  the  defcent  of  eftates  tail :  becaufe  the  defcent 
from  the  firft  purchafer  or  original  donee  of  an  eftate 
tail,  muft  be  ftridly  proved ;  and  where  the  lineage  is 
thus  made  out,  th^e  is   no  need  of  this  auxiliary 
proof :  and  Lord  Coke  fays,  the  iftue  in  tail  is  ever  of  i  Inft.  15  h. 
the  whole  blood  to  the  donee.     And  in  a  modem  cde 
Lord  Kenyon  faid — "  In  the  cafe  of  eftates  tail  the  half  8  Tom  Rep. 
**  blood  coming  within  the  defcription  of  the  entail  *'^' 
*'  may  mherit  as    effedually  as  the  whole   blood. 
•*  TTiere  the  rule  of  pojfejfto  fratris  does  not  apply.'* 

%  6.  The  doftrine  of  corruption  of  blood  does  not  No  Comip- 
attach  in  the  defcent  of  eftates  tail  j  for  notwithftand-  ^^"^^  ^^^^ 
ing  the  forfeiture  of  lands  intailed,  by  attamder  of 
ihighs  trcafon,  yet  the  blood  of  the  perfon  stttainted  is 
not  corrupted,  fo  as  by  any  confeqnentfal  difability  to 
affeft  the  iffue  in  tail,  or  prevent  the  defcent  of  aa 
eftate  tail  to  him. 

S7.  Thu$ 
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Lvi»]ey*ft  $  7.  Thus  where  there  was  grandfather,  father,  and 

Vep.'^o'*.  ^^°>  *^^  ^®  grandfather  was  tenant  in  tail,  and  the 
Mantcll  V.  fexher  was  attainted  of  high  treafon,  and  died  in  the 
Cro,  Ella.  38.   life  of  the  grandfather,  and  aften^^rds  the  grandfather 

died.  It  was  agreed  that  the  land  fhould  defcend  to 
the  fon,  notwithflanding  the  attainder  of  the  father ; 
for  the  father  had  not  the  land,  neither  in  pofleiCon 
nor  in  ufe,  in  which  two  cafes  the  a£k  of  26  Heru  8» 
gave  the  forfeiture  only.  And  his  attainder  was  not 
any  corruption  of  blood  for  the  land  in  taiL 

5  8.    The  reafon  upon  which  this  dodrine   was 

founded,  was,  becaufe  the  forfeiture  of   eflates  tail 

Tit.  1.  c  a.     was  created  by  the  ftatute   26  Hen.  8.     But  that 

^  5^  ftatute  being  of  a  perfonal  kind,  the  Judges  conflrued 

it  dn&ly :  fo  that  they  only  extended  it  to  fuch  eflates 

whereof  the  offender  was  adually  in  poffeilion,  and 

Vide  Tit.  26.  which  he  had  power  to  alienate  i  but  would  not  con- 

ftrue  it  fo  as  to  bring  confequendal  difabilities  on  the 
heir,  where  the  offender  was  not  in  poffeifion. 

Bro.  Ab.  S  9*  If  ^  tenant  in  tail  dies  without  iffue  leaving 

7  Rcp.^8 //    ^^^  ^^^  enfient  with  a  fon  the  donor  may  enter.    But 

upon  the  birth  of  the  fon,  the  eilate  tail  is  fet  up 
again.  The  iffue  will  not  however  in  this  cafe  be 
entitled  to  the  mefhe  profits, 


Curtomary  §  i  o.  There  are  fome  other  modes  of  defcent  which 

are  derived  from  the  peculiar  cuftom  of  particular 
places  :  and  differ  in  many  refpefts  from  the  defcent 
by  common  law.    Of  thefe  the  principal  are  the  de- 
fcent 
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fcent  of  lands  held  in  gavelkind  and  borough  Englifh^ 
and  by  copy  of  court  roll. 

§11.  The  defcent  of  lands  held  in  gavelkind  in  the  Defceot  in 
right  line  is  amongft  all  the  fons,  and  in  default  of  Lit.  f.*^  10. 
fons,   amongfl  all  the  daughters.     But  although  fe-   ^^s-^ 

-in  Robin,  Gafw 

males  claiming  in  their  own  right  are  poitponed  to  90- 
males,  yet  they  may  inherit  together  wiih  males,  by 
rcprefentation ;  for  the  right  of  reprefentation  takes 
place  in  cuftomary  defcents,  as  well  as  in  defcents  at 
common  law ;  and  therefore  if  a  man  has  three  fons, 
and  purchafes  lands  held  in  gavelkind,  and  one  of  the 
fons  dies  in  the  lifetime  of  his  father  leaving  a 
daughter,  fhe  fhall  inherit  the  part  of  her  hxhtr  j  and 
yet  flie  is  not  within  the  words  of  the  cuflom,  (Jnter 
haredes  mafculos  partibilis)  for  fhe  is  no  male,  but  the 
daughter  of  a  male,  coming  in  his  (lead  by  reprefen* 
tation^ 

$11.  The  partible  quality  of  lands  held  in  gavel-  Rob.  92. 
kind  is  not  confined  to  the  right  line  but  is  the  fame  ^  ^■'^^'  '♦^•' 
in  the  collateral  one.  Fpr  it  has  been  refolved,  that 
where  one  brother  dies  without  iffue,  all  the  other 
brethren  fhall  inherit  from  him,  and  in  default  of 
brothers  their  refpe&ive  ifTue  fhall  take,  jure  reprefen- 
iationis ;  but  where  the  nephews  fucceed  with  an 
uncle,  the  defcent  is  per  Jiirpes^  and  not  in  capita^ 
and  fo  from  the  nature  of  the  thing  it  mufl  be,  where 
the  fons  of  feveral  brothers  fucceed,  no  uncle  furviv- 
ing  J  for  though  in  equal  degree,  they  (land  in  the 
place  of  their  refpe^ve  h^fx^ 

§  13-  The 


R«b.94.  $13*  '^^  partible  quality  of  lands  held  in  gaveU 

ju^^^Jl^     kind  is  not  confin^  to  eftates  in  fee  ficnple.    For  al» 

though  an  eftate  tail  is  a  new  kind  of  inheritance 
introduced  by  the  (tatute  de  donis  c$nditionalibus^  yet 
if  a  perfon  dies  feifed  in  tail  of  gavelkind  lands,  whe* 
ther  general  or  fpedal,  all  the  fons  fliall  inherit  toge^ 
ther  as  heirs  of  bis  body. 

*<^  97*  S  '4*  Defcendible  freeholds  are  alfo  partible  where 

the  lands  are  hdd  in  gavelkind.  As -if  a  leafe  be 
made  of  lands  of  this  kind  to  a  man  and  his  heirs, 
during  the  life  of  A.  and  the  leflee  dies  living  A.  the 
hnds  will  defcend  to  all  his  fons,  as  fpedal  occupants. 

Rob.  99.  S  1 5*  "^^  exchifion  of  the  half  blood  takes  place 

in  the  delcent  of  lands  held  in  gavelkind. 

Bonmgh  S  i^*  With  refped  to  lands  held  in  borough  Eng^ 

finglUh.  iijfj^  Littleton  fays,  feme  boroughs  have  a  cuftom  that 

Lit.    \m    XO^. 

Rob.  App.      if  a  man  has  ilTue  many  fons,  and  dies,  the  youngeft 

(hall  inherit  all  the  tenements  which  were  his  &ther'< 
within  the  fame  borough^  by  force  of  the  cuftom. 

Netf.  Ab.  S  ^7*  I^  appears  to  have  been  hdd  in  xo  Jac.  that 

397*  pl*  6*       tithes  arifing  out  of  lands  held  in  buriDugh  Ejiglifh 

defcend  to  the  ddeft  fon.  Becaufe  tithes  do  not  arife 
natwally  from  the  land,  but  by  the  labour  and  in- 
duftry  c^  man*  Befides  of  common  right  tithes  are 
not  inheritances  defc(»idible  to  an  faeir^  bot  go  in  fuc- 
ceilion  from  one  clergyman  to  another.  And  though 
by  the  ftatute  of  diflblution  of  monaftaies  they  are 
made  defcendible  to  heirs,  yet  that  being  within  time 

of 
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^  memory  the  cuftom  of  bunougb  Engft/b  will  not 
prevail  in  fuch  a  cafe. 

5  1 8.  The  right  of  reprefentation  takes  place  in  the   Clements  ▼• 
defcent  of  lands  held  in  borough  Englifb.    And  there-   j^ 
fore  if  the  ydungeft  fon  dies  in  the  lifetime  of  his 
father,  the  children  of  fuch  youngeft  fon  fhall  inheril; 
the  lands. 

§  19.  The  cuftom  of  borough  Englijh  is  confined  Rob.  93. 
to  lineal  defc^nts,  and  does  not  extend  to  collateral 
ones.    So  that  where  lands  held  in  borough  Englijh   Bayly  t. 

defcended  to  the  youngeft  fon,  and  he  died  without  cm!jac. loS. 
iflue;   it  was  refolved  that  they  did  not  go  to  the 
younger  brother :  for  the  cuftom  did  not  take  place 
in  the  defcent  between  brothers }  but  the  eldeft  bro- 
ther inherited. 

%  20.  Lord  Coki  however  fays,  that  by  fome  cuf*   i  Inft.  1 10  h. 
toms  the  youngeft  brother  Ihall  inhenL    But  this     '  ^* 
exteniion  of  borough  Englijh  to  the  collateral  line 
muft  be  fpecially  pleaded. 

5  21.  If  lands  of  the  nature  of  borough  Englijh   idem, 
be  let  to  a  man  and  his  heirs  during  the  life  of  J.  S.   ^  y||^  ^^^^^ 
and  the  leflee  dies,  the  youngeft  fon  fhall  have  them. 

§22.  The  defcent  of  lands  held  in  gavelkind  and 
borough  Englijh  cannot  be  altered  by  any  limitation 
of  the  parties.     And  therefore  where  A.  feifed  in  fee   Jtnk.  Cent, 
of  lands  held  in  burrough  Englj/b  made  a  feoffment  to   ^^Jjl  1, 
the  ufe  of  himfelf  and  the  heirs  male  of  his  body 

according 
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according  to  the  courfe  of  the  common  law:  the 
~  words,  **  according  to  the  common  la^t"  were  held 
void,  for  cuftoms  which  go  with  the  land  as  this  one 
and  gavelkind,  and  fix  and  order  the  defcent  of  inhe- 
ritances,  can  only  be  altered  by  Parliament. 

Copyhold,  •  S  23.  Eftates  held  by  copy  of  court  roll  are  in 
L  'i9,^ao. '      general  defcendible  in  the  fame    manner  as  eftates 

held,  in  focage,  though  in  fome  manors  a  diflferent 
mode  of  defcent  is  eftablifhed  by  cuftom. 

Co.  Cop.  f.  S  ^4*   ^  c^f^  of  ^^^   defcent  of  a  copyhold,  the 

^iib  Ten  ^^^^  becomes  tenant  of  the  land,  immediately  on  the 
1(2. 287,        death  of  'his  anceftor.     But  ftill  he  muft  be  admitted, 

for  until  admittance  he  is  not  complete  tenant  to  the 
lord ;  and  therefore  cannot  be  fwom  on  the  homage, 
or  maintain  a  plaint  in  the  lord's  court. 

Idem.  §25*  The  heir  of  a  copyholder  may,  however, 

enter  on  the  lands  before  admittance.  He  may  alfo 
punifh  for  any  trefpafs  done  upon  the  land ;  furrender 
into  the  hands  of  the  lord  to  any  ufe  he  pleafes,  and 
pay  the  lord  his  fine  on  the  defcent. 

Co.  Cop.  f.  S  25.  Where  a  copyhold  eftate  has  been  derived 

Taverncr  v  ^^  parte  materna^  it  Ihall  go  to  the  heirs  on  the  part 
Cromwell,        of  the  mother,  and  not  to  thofe  on  the  part  of  the 

father;    unlefs   the  copyholder  departs  with  it,  and 

acquires  a  new  eftate  by  purchafe* 


3  Leon.  109. 


Doe  Y.  §  2 7-  A  perfon  being  feifed  in  fee  of  a  copyhold 

t^tS^  R.      ^^^^^  ^\xi^  defccftd^d  to  him  c^  parte  matema^  fur- 
'03«  rendered 
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rendered  it  to  the  ufe  of  himfelf  and  his  afligns  for  life» 
with  remainder  to  the  ufe  of  fuch  perfons^  and  for 
fuch  eftates,  as  he  fhould  by  deed  or  will  dir«d.^  He 
afterwards  furrendered  it  to  the  ufe  of  a  mortgagee  in 
fee,  and  the  mortgagee  was  admitted.  The  mortgagor 
paid  the  mortgage  money  ;  and  the  heir  of  the  mort- 
gagee,  who  was  an  infant,  by  virtue  of  an  order  of 
the  Court  of  Chancery,  furrendered  the  premifes 
into  the  hands  of  the  lord  to  the  ufe  of  the  mort- 
gagee, who  was  admitted. 

Lord  Kenyon  held,  that  this  was  like  a  feoffment 
and  re-infeofiment,  which,  it  had  long  been  fettled, 
broke  the  line  of  defcent,  and  confequently  the  heir 
4x  parte  faterna  was  entitled  to  recover. 

§  28.  The  rule  refpefting  the  half  blood  takes  place   Co.  Cop, 
in  the  defcent  of  copyholds,  and  the  poffeffion  which   Gitb*Tca 
the  heir  may  acquire  before  admittance  is  fufficient  to    '57- 
eftablifh  a  pofejio  fratris;  and  therefore  Lord  Coke 
fays,  that  if  a  copyholder  in  fee  has  iflue  a  fon  and  a 
daughter  by  one  venter,  and  a  fon  by  another  venter 
and  dies,  and  the  fon  by  the  firft  venter  enters  into 
the  land,   but  dies  before  admittance,  the  daughter 
Ihall  inherit  as  heir  to  her  brother,  and  not  the  fon  by 
the  fccond  venter,  as  heir  to  his  father. 

« 

§  29.  A  man  tenant  in  fee  of  copyhold  land,  had   Anon.  Dyer 
iflue  two  daughters  by  different  venters,  and  died  fcifed  '^'  '*  *'^'  ^' 
thereof.    The  daughters  entered  and  took  the  profits 
for  feveral  years  without  any  admittance,  or  taking  of  - 
k  in  the  court  of  the  lord.    The  eldeft  daughter  died 

*^  without 
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iritfaout  iffue,  and  afterwards  the  youngeft  was  admit- 
ted to  the  whole  as  fole  heir  to  her  £ither«  Xbc 
queftion  was,  whether  the  next  heir  of  the  whole 
blood  to  the  eldefl  daughter  fhould  have  the  moiety. 

By  the  opinion  of  Weljh  and  Dyer  Juftices,  the  pof- 
feflion  aforefaid,  without  admittance,  was  fufficient  ia 
law  to  make  the  collateral  heir  inheritable.    And  it 
was  ordered  by  the  Lord  Keeper  actordtngly. 

Id  S92  «•  §  30.  A  copyholder  had  iflue  a  daughter  by  one 

venter  and  a  fon  by  another  venter  and  died^  the  fon 
within  age.    The  lord  of  the  manor  committed  the 
cuftody  of  the  land  during  the  nonage  to  the  mother 
of  the  fon,  who  entered :   and  afterwards  the  fon 
within  age  died  without  any  admittance  of  him  as 
hdr.    And  the  daughter,  who  was  his  fifter  by  the 
half  blood,  prayed  to  be  admitted.    But  by  the  opi- 
nion of  Catlyn  and  Dyer^  to  whom  the  queftion  was 
referred,  flie  Ihould  not  be  admitted,  becaufe  the  pof- 
feflion  of  the  mother  as  guardi^  gave  adual  pofieffion 
to  the  fon. 

Cop.  f.  41.  S  3^*  ^^^^  ^^^^  ^^  %^  ^  poffeffion  of  a  guar* 

Glib.  Ten.       ^^  Qj.  teiTrnor,  without  an  adual  entry  or  claim 

Dyer  292  «.  made  by  the  heir,  will  make  a  poffe/fio  fratris.  And 
Wade,  '  ^  ^  modem  cafe  the  entry  of  a  widow,  as  guardian 
4Bn>.R*52o.   ^q  h^  {q^^  ^r^g  held  to  have  the  effeft  of  obtaining  a 

poffeffion  for  the  fon,  fufficient  to  exclude  the  half 
blood. 

S33-ft 
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§  32.  It  has  been  laid  down  that  where  a  leafe  of 
a  copyhold  is  made  by  licence  from  the  Lord,  by  in* 
denture  referving  rent,  the  pofleffion  of  the  leiTee  is 
not  the  pofleilion  of  the  copyholder. 

5  33.  Huiband  feifed.in  right  of  his  wife  of  cer-  Adod» 
tain  cuftomary  lands,  he  and  his  wife  by  licence  from  ^  ^"*  3  • 
the  lord  made  a  leafe  for  years  by  indenture  render* 
ing  rent,  and  had  iflue  two  fons.  The  hufband  died, 
the  wife  took  another  hufband,  and  they  had  iflue  a  fon 
and  a  daughter.  The  hufband  and  wife  died,  the  fon 
was  admitted  to  the  reverfion  and  died  without  ifliie. 
By  Maiwucede  the  reverfion  ihall  defcend  to  all  the 
daughters  notwithftanding  the  half  blood  j  for  the 
eflate  for  years,  which  was  made  by  indenture  by 
licence  from  the  lord,  was  a  demife  and  a  leafe  ac^ 
cording  to  the  common  law,  and  according  to  the 
nature  of  the  demife  the  pofleffion  fhould  be  adjudged^ 
which  poffeffion  cbuld  not  be  faid  to  be  the  pof- 
feffion  of  the  copyholder,  for  his  poffeffion  was  cuf* 
tomary,  and  the  other  v^as  more  contrary,  therefore 
the  pofleffion  of  the  one  fhould  not  be  the  pofleffion 
of  the  other,  and  confequently  there  could  be  rxo 
fofeffio  fratris. 

$  34.  The  right  of  reprefentation  takes 'place  in  the 
defcent  of  copyholds,  for  wherever  the  cuflom  gives 
any  peribn  the  heirfliip,  the  law  will  give  ajl  neceflary 
rights  and  incidents. 

S  35-  7*  S-  having  iflue  five  fons,  the  youngefl   Clements  v.  1 
died  in  the  lifetime  of  his  father  leaving  iflue  a  daugh-  f  LdX^! 

Vol.  III.  I  i  ter.    »®*4- 

1P.Wm3.63. 
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ttr.  Afterwards  J.  S.  purchafcd  the  lands  in  qtkeftxMiy 
whkh  were  cofiyhold  of  the  nature  of  bc^^oug  Et^^ 
Hfi}^*  And  the  ]vaj  found  that^  by  th«  cufton^*  thcA 
lands  were  defcendible  to  tha  }K>uQgefl!  (on  and  hia 
heirs.  The  father  died,  and  the  queftion  was,  -whether 
the  lands  defccnded  to  th6  daughter  of  the  youngeft 
fon,  or  to  the  eldefl  fon. 

Holty  Ch.  Jull. — "  We  arc  all  of  opinion  that  the 
^  daughter  ought  to  have  thefe  lands  jure  refire/imta-' 
^  tionis.     Wherever  this  cuftom  hath  obtained,  the 
^*  youngeft  fon  is  thereby  placed  in  the  room  of  the 
**  ddeft  fon,  who  inherits  by  the  common  law,  and 
••  there  is  no  other  diflference  in  the  courfe  of  defcent, 
•*  but  that  the  cuftom  prefers  the  youngeft  ion,  and 
^^  the  common  law  the  eldeft  fon ;  and  therefore  as,  at 
•*  the  common  Jaw,  the  iffue  of  the  eldeft  fon,  femak 
**  as  well  as  male,  do  inhtni  jure  reprefentationis^  be- 
**  fore  the  other  brothers ;  fo,  by  the  fame  reafon, 
^  where  this  cuftom  has  transferred  the  right  of  de- 
•'  fcent  from  the  eldeft  fon  to  the  youngeft,  it  fliall 
**  alfo  carry  it  to  the  daughter  of  the  youngeft  fon, 
•'  by  like  reprefentatipn ;  and  there  is  no  reafon  te 
"  make   any  difference  between  a   dcfcent  by  thi 
"  cuftom,  and  at  common  law,  though  my  Lord  Coh 
•'  is  of  another  opinion.** 

§  36.  Where  the  cuftomary  defcent  is  different  froa 
that  prefcribed  by  the  common  law,  it  is  conftrued 
ftriaiy ;  for  the  law  does  not  take  notice  of  any 
fpecial  cuftoms  of  this  kind,  except  gavelkind  and 
borough  EngUJhy  unlefs  they  are  exprefsly  pleaded : 

and 
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and  then  the  courts  will  not  carry  them  farther  thaii 
tbe  words  of  the  cuftonu 

S  37-  ?y  ^^  cuftom  of  the  manor,  the  copyhold    Halcv. 

lands  of  every  tenant  dying  feifed,  were  defcendible    Ray.  ,025. 

to  the  youngefl  fon ;  and  a  furrender  was  made  to  the    ^^"^  ^j 

ufe  of  -B.  and  his  heirs,  who  died  before  admittance,    a  Keb.  158. 

If  B*  had  been  admitted,  it  was  agreed,  that  after  his 

death,  the  youngefl  fon  fhould  have  inherited}  but 

dying  before  admittance,  the  queftion  was  between 

the  eldeft  and  the  youngefl  fon  of  B.  who  fhould 

have  the  lands :  and  it  was  adjudged  that  the  eldell 

fon  in  this  cafe  fhould  inherit,  becaufe  of  the  flraitnefs 

of  the  cuflom,  that  the  lands  fhould  defcend,  there 

never  being  any  feiiin  in  the  anceflor. 

S  38.    If  a  cuflom  be  alledged  .that   the  eldeft    Rapley  v. 

ChapLfn, 

daughter  fhall  folely  inherit,  the  eldefl  fifter  fhall  not    Godb.  i6(5. 

inherit  by  force  of  that  cuilom*     So  if  the  cuflom  hz 

that  the  eldefl  daughter  and  the  eldefl  fifler  fhall  in* 

herit,  the  eldeft  aunt  fhall  not  inherit  by  that  cuftom« 

So  if  the  cuftom  be  that  the  youngeft  fon  fhall  inherit, 

the  younger  brother  fhall  not  inherit  by  that  cuftom. 

§  39.  George  Reve  copyholder  in  fee  of  the  land  in  Rcte  v. 
queftion,  being  parcel  of  the  manor  of  Hoo^  where  Cro.Car.410. 
the  cuftom  is,  that  the  land  is  of  the  nature  of 
borough  Englijh  defcendible  to  the  youngeft  fon,  had 
iffue  three  fons,  William^  George,  and  Charles^  and 
furrendered  his  copyhold  to  the  ufe  of  himfilf  and 
Ann  his  wife  and  his  heirs,  and  they  were  admitted 
^ccprdindy.    Afterwards  George  the  father  died  feifed 

1x2  of 
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of  the  reverfioDy  which  defcended  to  the  faid   Charier 
his  youngeft  fon,  who  died  without  iflue:  and  the 
queftion  was,  whether  the  elded  or  fecond  fon.  fliould 
inherit  from  Charles.    It  was  agreed  that  George  the 
fecond  fon  could  not  have  it,  as  brother  and  heir  to 
Charles^  by  the  cuftom,  becaufe   the  cuftom    could 
extend  to  the  youngeft  only,  and  not  amongfl:   the 
brothers,  where  no  fuch  cuftom  is  found  :  and   with- 
out a  fpedal  cuftom  found,  that  it  fhall  defcend  to  the 
youngeft  brother,  the  law  will  not  admit  it,  becaufe 
cuftoms  ought  always  to  be  taken  ftridly. 

Dennv.  %  ^0%  Jofepb  Stanley  being  feifed  of  a  copyhold 

1  TVrm  Rep.    ^^^i^^j  ^^^  inteftate  and  without  iffue,  leavinjr  one 
4^*  niece  Anne  Wragg^   and  the  reprefentatives  of  two 

other  nieces  who  died  before  him,  namely  Anne  Good- 
win  only  child  of  Mary  hi$  fedond  nieCe,  and  Jofepb 
Spray  the  eldeft  fon  of  Elizabeth  his  eldeft  niece  j  the 
cuftomvy  of  the  manor  was  produced,  in  which  were 
the  following  articles  refpe£Ung  defcents,  **  Si  aliquis 
^*  tenens  hujus  manerii  obierit,  filius  fuus  primoge-' 
"  nitus  et  legitime  procreatus  habeat  hereditamenta ; 
^^  et  fi   contingat  alicui    tenenti    quod  non  habeat 
^'  iilium,  filia  fua  antenata  habeat  hxreditatem  fuam 
"  abfque  partitioned'— rlt  appeared  from  the  court 
books  that  there  were  feveral  entries  where  the  eldeft 
daughter,  and  others  where  the  eldeft  fifter,  had  been 
admitted  as  heir.     But  it  did  not  appear  that  the  eldeft 
niece  had  ever  been  admitted  as  heir. 

The  queftion  was,  whether  Jofepb  Spray^  as  the  re- 
prefentative  of  the  eldeft  niece,  fhould-  inherit,  or 
>  -  whether  • 
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whether  the  copyhold  fhould  defcend  according  to 
the  rules  of  the  common  law« 

The  court  faid  that  as  there  was  no  proof  in  the 
court  rolls,  as  to  the  courfe  of  fuccefEon  in  the  col- 
lateral  line,  further  than  the  cafe  of  a  fitter,  it  fol- 
lowed that  this  copyhold  muft  be  held  to  have 
defcended  to  Anne  Wragg  and  the  defcendants  of  the 
two  fitters  in  equal  (hares. 

In  the  above  cafe  a  parchment  writing  was  produced 
by  the  tteward  as  the  cuttomary  of  the  manor,  which 
was  admitted  as  evidence,  it  being  an  ancient  writing  Doev.Mafon, 
(without  date)  found  among  the  court  rolls,  and  de- 
livered down,  from  tteward  to  tteward,  and  ttated  to 
be  ex  ajfenfu  omnium  tenentium^  . 

§|'4i.   In  ejedment  to  recover  certain  cuttomary   Roc  v. 
lands,  the  leffor  of  the  plaintiff  claimed  under  a  cuttom    .  'p^^^  j^^ 
of  the  manor  for  the  youngefT  kinfman  or  kinfwoman   ^^' 
to  inherit,  in  default  of  brothers    and  fitters    of  the 
perfon  laft  feifed.     The.  plaintiff  offered  in  evidence 
an  entry  in  the  court  rolls  of  the  manors,  ttating  what 
the  cuttom  was.     But  the  defendant's  counfel  objected 
that  fuch  evidence  of  the  cuttom  ought  not  to  be  re* 
ccived,    until  inttances  had  been  proved  of  fuch  a 
mode  of  defcent  having  taken  place% 

The  Jury  found  a  verdick  for  the  plaintiff ;  upon  a 
motion  for  a  new  trial,  on  the  ground  that  the  evi- 
dence of  the  prefentment  of  fuch  a  cuttom  on  the 
^ourt  rolls  by  the  homage,  was  not  of  itfclf  fuffigieut 

I  i  3  to  , 
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to  eftablifli  the  cuftom,  in  as  much  as  no  inflance  was 
produced  of  its  being  put  in  ufe,  which  it    -was  con- 
tended was  the  true  principle  on  which  the    determi- 
Ante  f.40.       nation  of  Denn  v.  Spray  was  founded. 

Lord  Kenyon* — "  I  admit  that  the  cuftom   of  one 
*'  manor  cannot  be  extended  by  analogy  to  another : 
"  but   the  mode  of  defcent,   under  which   a  party 
•*  claims,  mufl  beeftabliflied  by  proof;  and  the  quef-  I 
**  tion  here  is,  whether  or  not  there  were  any  evidence 
*'  of  the  cuftom,  upon  which  the  plaintiflf  s  claim  was 
founded?   The   cuftom  is   clearly  defined   in  the 
paper  writing,  produced  from  the  court  rolls  ;  and, 
without  referring  to  the  ftrid  rules  of  law,  let  us 
confider  the  authenticity  of  this  document  on  prin- 
ciples of  plain  common    fenfe.     Near  a  century 
and  a  half  ago,  the  homage  (the  tenants  holding 
under  the  lord  of  the    manor),   being  convened 
together  eo  nomine  zs  the  homage   ("not  for  the  pur- 
*'  pofe  of  extending  their  claims,  either  againft  the 
**  lord  or  ftrangers,  but)  in  order  to  afcertain  thofe 
"  rights  which  were  their  own  in  common  with  the 
*'  reft  of  the  tenants,  and  being  poffeffed  of  all  that 
^*  information  which  either  tradition  or  their  own 
^*  perfonal  obfervations   could  furnifli,  proceeded  to 
**  defcribe  the  feveral  cuftoms,  which'  regulated  the 
*'  defcent  of  the  different  fpecies   of  tenure  within 
*'  this  manor.     Now,  can  it  be  fuppofed  that  thefe 
perfons,  acting  under  the  fanSion  of  an  oath,  could 
for  no  purpofe  whatever  give  a  falfe  reprefentation 
**  of  thefe  cuftoms  ?  or  is  it  not  more  probable  that 
^[  their  account  was  the  true  one?  Common  fenfc 
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and  common  obfervation  would  induce  us  to  believe 

the  latter.     The  argument  againft  the  verdift  feems 

to  admit,  that  this  document  was  a  degree  of  evi* 

dence  when  it  was  produced  to  the  jury ;  and,  if  it 

^  were  admiiSble  in  evidence,  it  not  being  opp6fcd 

**  by  any  other  fpecies  of  evidence,  and  the  jury  hav- 

**  ing  given  credit  to  it,  it  puts  an  end  to  the  queftion. 

*•  And  that  this  was  admiflible  cannot  be  doubted ; 

for  tradition  and  the  received  Opinion  are  the  evi- 

"  dence  of  the  lex  hti.     A  diftm£lion  indeed  prevails 

between  a  prefcription  as  applied  to  aparticular.te« 

nement,  and  a  cuftom  affedting  the  whole  diflrid. 

And  the  latter  has  gone  fo  far,  that  the  cuftom  of 

one  manor  has  been  given  in  evidence  to  ihew  the 

*•  cuftom  of  another,  where  thqr  are  both  governed 

by  the  border  law.     Now,  here  was  full  proof  of 

a  tradition  refpeding  the  cuftom  of  defcent  in  this 

manor ;  it  was  the  folemn  opinion  of  twenty-four 

homagers,  who  are  the  conftitutional  judges  of  that 

court,  delivered   on  an  occafion  when  they  were 

"  difcuffing   the  interefts  of  all  the  tenants  of  the 

"  manor.     I  cannot  diftinguiffi  this  from  the  inftance 

"  of  a  terrier,  which  is  certainly  evidence.     The  cafe 

'*  of  Godwin  V.  Spray  is  diftinguifliable  from  the  pre-   Ante  f.  40. 

"  fent.     Every  thing,  that  was  faid  by  the  court  in 

"  giving  judgment,  muft  be  undtrHood  fecundum  fub- 

"  jedam  materiem*     That  cafe  firft  decided,  that  fuch 

"  an  inftrument  as  the  prefent  is  admiflible ;  and  then 

"  that  part  of  it,   which  faid  that  lands  were  not 

*'  partible  either  between  males  or  females,  in  general 

"  terms,  was  to  be  explained  by  the  cuftom  as  it  had 

"  exifted  in  point  of  fa£t,  which  did  not  extend  to 

I  i  4  "  niqces..  j 
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^^  nieces.    And,  iF  that  deciiion  go  farther^   and  ^b 
^<  termine  that  fuch  a  document  is  not  admifliMc  .-^ 
evidence  unlefs  iiiftances  in  fad  be  previoufly  proi4pd 
to  warrant  the  production  of  it,  I  mufl  beg^    leaye 
to  diifent  from  it.    In  this  cafe,  fuppofing   ike 
^*  defendant  had  demurred  to  this  evidence,  I    daiok 
^^  the  court  mufl  have  drawn  the  fame  conclufian 
'^  from  it,  which  the  jury  have  drawn ;  and  therefore 
^'  on  the  law  of  the  cafe,  I  think  that  the  rule  for  a 
^^  new  trial  ihould  be  difcharged*" 
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TITLE  IXX. 


ESCHEAT, 


§  I.  Of  Title  by  Purchafe. 
5.  QfUfcheqt, 

11.  Efcbeat for  Default  of  Heirs. 

12.  Ef cheat  from  Corruption  of 

Blood. 
14.  No  Ef  cheat  where  there  is 

a  Tenant, 
18.  Ahenation  prevents  an  Ef- 

cheat, 
92.  To  whom  Lands  Ef  cheat, 
«3.  The   Lordf   by   Ef  cheats  is 

fuhjeS  to  Incumbrances, 


$  2C.  Was  not  bound  to  execute  a 

Ufe. 
26.  Whether  fuhjeH  to  a  TruJI. 
30.  May  difl rain  for  Rent, 
31..  Entitled  to  a  Term  to  attend, 
3  3 .  And  to  all  Charters. 
34.  irim^Things  Efcheat, 
40.  A  Trufi  does  not  Efcheat, 
42 .  Nor  an  Equity  ofRedem/'tiwi* 
43*  Money    to    be  laid  out  in 

Land. 
44.  Office  of  Efchtator. 


SefUon  I.  •    "^ 

f\S  the  two  modes  of  acquiring  a  title  to  real  pro-  Of  Title  by 

perty,  the  firft,  namely,  Defcenty  has  been  treated 
of  in  the  preceding ,  title.  We  now,  therefore,  come 
to  the  fecond,  that  is,  Purcbafe^  which  is  thus  defined 
by  Littleton  J  L  1 2.  "  Purchafe  is  called  the  pofleffion 
^^  of  lands  or  tenements,  that  a  man  hath  by  his  deed 
^'  or  agreement ;  unto  which  pofleflion  he  cometh  not  % 

**  by  title  or  defcent  from  any  of  his  anceftorsyor 
^^  coufins,  but  by  his  own  deed/^ 


§  2  •  Lord  Coke^  in  his  comment  on  this-  fedion,   |  jnd,  ,s  ^. 
obferves,  that  a  purchafe  is  always  intended  by  title, 
and,  moft  properly,   by  fomc  kind  of  conveyance, 
either  for  money,  or  fpr  fome  other  confiderjition,  or 
freely  of  gift  j  for  that  is,  m  law,  alfo  a  purchafe. 

But 


But  a  defcent,  becaufe  it  comes  merely  by  a£l  o£  law^ 

18  not  faid  to  be  a  purchafe:  and,  accordingly^   the 

Plowd.  47,       makers  of  the  ftatute  i  Hen.  5.  c.  3,  fpeak  of  tboJe, 

who  have  lands  or  tenements  by  purchafe,  or  defcent 
of  inheritance. 


%  3.  The  feudal  writers  called  purchafe  cmtpte/t< 
conquifitio^  both  denoting  any  means  of  acquiring^    an 
eftate^  out  of  the  common  courfe  of  inheritance ;   ^aid 
Grand  Couft.   the  Norman  juriils  {tiled  the  firfl:  purchafer,  or  perfon 
Lib  ^7  c  I.     ^^^  ^^^  acquired  the  eftate,  the  conquereur:  and  Glan- 

vilk  ufes  the  word  que/iusy  to  denote  the  property  which 
a  perfon  has  acquired  by  his  own  a£t,  and  not  by 
defcent« 

9  dom.  243,         §  4«  The  difference  between  the  acquifition  of  an 

eftate  by  defcent,  and  by  purchafe,  confifts  principally 
in  two  points  :  ift,  That,  by  purchafe,  the  eftate  ac- 

Tit.  29.  c.  3.   quires  a  new  inheritable  quality^  and  is  defcendible  to 

the  owner's  blood  in  general,  as  a  feud  of  indefinite 
Kntiquiry.  adly.  An  eftafe,  taken  by  purchafe,  will 
not  make  the  perfon  who  acquires  it  anfwerable  for  the 
a€ts  of  his  anceilors,  as  an  eftate  by  defcent  will. 

Of  Ef  h  t  5  5*  "^^^  ^^^  mode  of  acquiring  an  eftate  by  pur- 

chafe is,  where  the  lord  becomes  entitled  to  the  lantis 
of  his  tenant,  in  confequence  of  the  death  of  fuch 

tenant  without  heirs,  which  is  called  an  EfcheaU 

I  Inft.  13  tf.  S  ^«  Lord  Coke  fays,  that  cfcheat,  efchaeta^  is  a  word 

^^  ^*  of  art,  and  derived  from  the  French  word  ef  cheats  id 

ejiy  cddere^  etuidete,  or  accidere }  and  fignifies  properly, 

when 
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^hen  the  lands  fall  by  accident  to  the  lord,  of  whom 
they  are  holden;   in  which  cafe,  we  fay  the  fee  is 

efcheated. 

S  7.  The  doftrine  of  efcheats  was  originally  derived   Wright's 
from  the  feudal  law,  and  was  introduced  into  England  ^^'  chitrt^ 
by  the  Normans.     It  is  founded  on  this  principle,  that   c-  $'•  *  l»ft* 
the  blood  of  the  perfon  laft  feifed  in  fee  is,  by  fome 
means  or  other,  utterly  extind  and  gone :  and,  fince 
none  can  inherit  his  eftate  but  fuch  as  are  of  his  blood 
and  confanguinity,  it  follows  as  a  regular  confequence, 
that  the  inheritance  itfelf  muft  fail. '   The  land  muft 
become  what  the  feudal  writers  cdll/eodum  apertum,  and 
muit  refult  back  to  the  lord  of  the  fee,  from  whom, 
or  from  whofe  anceftor,  it  was  originally  derived. 

5  8,  An  efcheat  was,  therefore,  in  fad,  a  fpecies  o^ 
reverfion,  and  is  fo  called  and  treated  by  Bra^on.  BiaA.  23  ^ 
And  when  a  power  of  alienation  was  introduced,  the 
change  of  the  tenant  changed  the  chance  of  the  efcheat, 
but  did  not  deftroy  it :  and,  as  foon  as  a  general  liberty 
of  alienation  was  allowed,  without  the  confent  of  the 
lord,  this  right  became  a  fort  of  caducary  fuccefHon, 
the  lord  taking  as  ultimus  bares. 

* 

§  9,  Fitzberbert  fays,  a  writ  of  efcheat  lies  where  a  Fitz.  N.  B.' 
tenant  in  fee-fimple  of  any  lands  or  tenements,  which  '^3' 
he  holds  of  another,  dies  feifed,  without  heir  general 
or  fpecial ;  the  lord  fhall  have  a  writ  of  efcheat  againfl: 
him  who  is  tenant  of  the  lands  after  the  death  of  his 
tenant,  and  (hall  recover  the  land  j  becaufe  he  fliall 
have  the  fame  in  lieu  of  his  fervices. 

S  10.  Mr. 
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5  io«  Mr.  Hargrove  has  juftly  obferved^  that  an 
dfcbeat,  in  appearance,  participates  of  the  mature  both 
of  a  purchafe  and  of  a  defcent.  Of  the  former,  be- 
caufe  fome  a&  of  the  lord  is  requifite  to  perfefl  bis 
title ;  and  the  adual  pofleffion  of  the  land  cannot 
gained  till  he  enters,  or  brings  his  writ  of  efch^ 
Of  the  latter,  becaufe  it  follows  the  nature  of  a  fcig^ 
nory,  and  is  inheritable  by  the  fame  perfon. 

§11.  Lord  Coke  fays,  an  efcheat  doth  happen  in 
two  manner  of  ways  j  aut  per  defeSumfanguims^  that 
is,  for  the  default  of  heir,  aut  per  delidlum  tenentU. 


Tit.  29.  c.  3« 
Lit.  f.  4* 


Efcheats  arifing  from  deficiency  of  blood,  whereby 
the  defcent  is  at  an  end,  can  only  be  in  the  three  foK 
lowing  cafes :  ifl.  Where  the  tenant  dies  without  any 
relations  on  the  part  of  any  of  his  anceftors :  ad. 
Where  he  dies  without  any  relitiefns  on  the  part  of 
thofe  anceftors  fiomwhqm  the  eftate  defcended:  and, 
3d,  Where  he  dies  without  any  relations  of  the  whole 
blood.  In  all  thefe  gafes  the  lands  efcheat,  becaufe 
therQ  is  no  one  capable  of  inheriting  them« 


Efcheat  from 
Corruption 
of  Bloody 

f.ao. 


§  12.  Efcheats  propter  delidum  tenentis  arife  in 
confequence  of  a  perfon's  being  attainted  of  treafon  or 
felony,  by  which  he  becomes  incapable  of  inheriting 
from  any  of  his  relations,  or  of  tranfmitting  any  thing^ 
by  heirfhip ;  fo  that,  if  any  one  dies  feifed  in  fee  of 
lands,  whofe  heir  at  law  is  attainted,  the  lands  efcheat., 
And,  where  a  perfon  attainted  dies  feifed  of  lands,  as 
he  cannot  have  an  heir,  they  will  alfo  efcheat,  unlefs. 
fojrfeited :  vrhere  that  happens,  they  are  interrupted  ii^ 
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their  paflagc  by  the  crown ;  in  the  cafe  of  treafon,  for 
ever ;  in  the  cafe*of  felony,  for  a  year  and  a  day ;  after 
which,  they  efcheat  to  the  lord  of  whom  they  were 
held. 

§  1 3.  There  is  one  inflance,  in  which  lands,  held 
in  fce-fimple,  are  not  liable  to  efcheat :  for,  if  lands 
held  of  7.  S«  be  given  to  a  dean  and  chapter,  or  to  a  i  Inft.  13  ^. 
mayor  and  commonalty,  and  to  their  fuccefTors ;  if 
fuch  corporation  be  diflblved,  the  land  (hall  not  efcheat 
to  the  lord,  but  (hall  revert  to  the  donor.  And  Lord 
Coke  fays,  the  reafon  of  this  diverfity  is,  that,  in  the 
cafe  of  a  body  politic,  the  fee-fimple  is  vefted  in  thepi, 
in  their  political  capacity :  and,  therefore,  the  law 
annexes  a  condition  to  every  fuch  gift,  that,  if  fuch 
body  politic  be  difTolved,  the  donor  (hall  re-enter,  for 
that  the  caufe  of  the  gift  faileth.  But  no  ftich  condi- 
tion is  annexed  to  an  eftate  in  fee-fimple,  vefted  in  any 
man  in  his  natural  capacity ;  except  in  cafes  where  the 
donor  referves  a  tenure,  and  then  the  law  implies  a 
condition  by  way  of  efcheat. 
• 

S  14.  As  the  lord's  right  to  an  efcheat  arifes  folely   No  Efcheat, 
from  the  want  of  a  tenant  to  do  the  fervices,  it  follows   j^^*  j^^ 
that,  whenever  there  is  a  tenant,  the  lord  cannot  claim 
the  lands  by  efcheat.  .     . 

• 
Thus,  Littleton  fays,  if  there  be  lord  and  tenant.   Sea.  ^go. 
and  the  tenant  be  difleifed,  and  the  diflfeifor  ali^ n  to   25. 
another  in  fee,  and  the  alienee  die  without  iifue,  and 
the  lord  enters  as  in  his  efcheat,  the  diffeifee  may  enter 

upon 
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upon  the  lord,  becaufe  the  lord  does  not  come  to 
land  by  defcent,  but  by  efcheat* 

I  Infi.  240  a.       Mr.  Butler  obferves  upon  this  paflage,  that  when  the 

lord  comes  to  the  land  by  efcheat,  the  law  only  calls 
the  freehold  on  hun  for  want  of  a  tenant.  The  dil^ 
feifee,,  notwithflanding  the  difleifin,  contmues  the 
rightful  tenant :  and,  as  by  his  entry,  he  fills  the  pof- 
leflion,  the  lord's  title,  which  was  good  only  while  a 
tenant  was  wanting,  mufl  necelTarily  be  at  an  end. 

N.B.  144.  S  '5'  fitzberbert  lays,  if  the  tenant  be  difleifec^ 

and  afterwards  die  without  heir,  it  feemeth  the  lord 
ihall  have  a  writ  of  efcheat,  becaufe  the  tenant  died 
in  the  homage. 

I  Ipft.  368  §  1 6.  Lord  Coke  fays,  if  the  difleifor  dies  feifed, 

and  the  dilTeifee  dies  without  heir,  and  afterwards  the 
lord  accepts  rent  from  the  heir  or  feoffee  of  the  diA 
feifor,  this  (hall  bar  him  of  his  efcheat ;  becaufe  they 
are  in  by  title.  For,  if  the  diffeifor  had  made  a  feoff- 
ment in  fee,  or  died  feifed,  and  after  the  diffeifee  died 
without  hdr,  there  would  be  no  efcheat  j  becaufe  the 
lord  had  a  tenant  in  by  title. 

Fits.  N.  B.  S  ^7*  Where  a  man  hath  title  to  a  writ  of  efcheaf, 

^44-  and  he  accepts  homage  of  the  tenant,  he  fliall  not 

afterwards  have  the  writ  againft  him ;  becaufe  he  hath 
accepted  him  as  his  tenant.  So,  if  he  accepts  fealty 
of  him  :  but  acceptance  of  rent  will  not  bar  the  writ 
of  efeheat. 

S  i8.  From 
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§  1 8.  From  this  principle  it  follows,  that  ajiy  AnyAliena- 
alienatioa  of  the  tenant  will  bar  the  lord  of  hi^  an£a:hea"/ 
efcheat :  and  this  dodrine  has  been  carried  fo  &r,  that  ^l^^ '°  *• 

4  Rep.  125  ii. 

a  feoffment,  made  by  an  infant  in  perfon,  will  pre-   Whittlng- 

^  ,      ^  ham's  Cafe, 

vent  an  efcheat.  g  K«p.  42  i. 

§  1 9*  A  mere  contrad  for  fale,  however,  does  not 
bar  the  lord  of  his  efcheat,  as  will  be  Ihewn  here- 
after. 

§  20.  A  devife^  although  it  only  takes  effed  at  the   i  Roll.  Rep. 
moment  of   the   teftator's  death,   will   prevent  an 
efcheat:  and,  in  a  note  of  Lord  Nottingham^ ^  to  the    ,  inft.236A 
firft  Inftitute,  it  is  faid  that,  where  a  woman,  feifed   *•  *• 
of  lands  in  London^  devifed  them  to  be  fold  by  her 
executors,  and  died  without  an  heir,  the  devife  pre- 
vented the  efcheat  which  the  king  pretended  to  have,   3  Bulft.  45. 
and  the  executors  could  enter  and  fell ;  therefore  more  '^^  '* 

than  a  bare  authority  paffed*  Yet  in  1 65 1 ,  on  evi- 
dence at  the  bar  between  Wilkinfon  and  WhitCy  this 
cafd  was  ftated ;  and  Lord  Ch.  JufL  Roll  doubted  of 
this  opinion,  becaufe  he  faid  it  was  only  a  defcent  ac- 
cording to  the  words  of  Littleton;  and  that  it  appeared   Keevc  t. 

to  him,  that  when  lands  are  devifed  to  be  fold  by  exe-   *^^1'  ?*"• 
'  ^  '2  Atk.  233. 

caters,  there  no  intereft  paffes,  as  in  the  lalt  claufe 
before. 

§  21.  A  void  devife  will  not  prevent  an  efcheat :  as,    idem. 

where  an  eftate  in  fee  is  devifed  to  T.  remainder  to  a    ^^"S^*  *^ 

270. 

(banger,  this  remainder  will  not  prevent  the  lands 
from  efcheating,  on  the  death  of  T.  without  heirs. 

« 

§  22.  "Whenever 
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To  whom  .  S  ^2*   Whenever  lands  efcheat,  they  become   tlie 

efchrtt  property  of  the  lord  of   the  feignory,  or  peifon    of 

whom  they  were  held.    Now,  by  the  ftatute  i  %  CJb/t^ 

a.  §  24.  for  changing  all  the  ancient  tenures  into  fi'ee 

Tit.  I.  f.5a.     and  common  focage,  the  rents  and  fervices  (amom^ 

which  fealty  is  accuflomably  due)  are  preferved  to  tfkie 
lord :  of  him  therefore  the  lands  are  ftill  holden,  and 
to  him  they  may  efcheat.     But,  if  all  thefe  badges  of 
tenure  have  been  neglefted  to  be  preferved,  and  it  be 
no  longer  known  of  whom  the  lands  are  mediately 
B66tb's  Real    holden ;  then  the  king,  as  the  great  and  chief  lord, 
'  '^^'        fliall  have  them  by  efcheat :  for  to  him  fealty  belongs^' 
May  ▼.  Street,   and  of  him  they  are  certainly  holden  by  prefumption 
Cro.EHx.i2o.  ^£  jj^^^  ^  j^^  without  the  neceffity  of  proof. 

The  Lord,  by       §  23.  The  lord,  who  acquires  the  land  by  efcheat, 

fuBjf  a  to  In-  is  liable  to  all  the  incumbrances  of  the  laft  tenant. 

cttmbiaQccs.  Xhus,  if  a  perfon  dies  without  heirs,  having  granted 

Roll.  Rep.  a  rent,  the   lord  by  efcheat  will  hold  the  lands,  fub- 

7°Rep.  7  i       J^  ^^  ^^^^  ^^^^'     ^°'  ^^  ^^  ^^^  leaving  a  wife,  fee 

will  be  entitled  to  dower  :  and,  in  the  cafe  of  a  wo- 
man, her  hufband  will  be  entitled  to  curtefy.  For, 
as  the  tenant  has  a  power  to  defeat  the  lord's  right 
to  dcheat  by  any  mode  of  alienation  ;  he  mud  coufe- 
quently  have  every  inferior  power. 

§  24.  Where  a  copyhold  eftate  efcheats  to  the  lord 

of  the  manor,  he  will  hold  it  fubjeft  to  any  leafe. 

Turner  V.        made  by  the  copyholder,    with  the  licence  of  the 

Hut.  R.*  102.    ^^""^ »  ^^'^  ^^  ^°  ^^'^  ^^^^  bench  of  the  widow. 

§25.  The 


\ 
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§  25,  The  reafon,  that  the  lord  by  efcheaf  Is  fub-   Was  not 
jeft  to  the  above  mentioned  incumbrances,  is,  becaufe  cute  ai  Ufc,  ' 
they  are  annexed  to  the  poffeffion  of  the  land,  without 
refpeO:  to  any  privity.     But  the  lord,  who  comes  in 
by  efcheat,  is  not  fubjeft  to  any  incumbrances   an- 
nexed to  the  privity  of  the  eftate ;  for  he  comes  in, 
ill   the  pojl :   and  therefore  he  was  not  bound    to 
execute  a  ufe,  for  his  title  was  paramount,  namely  by 
force  of  the  condition  in  law  tacitly  annexed  to  the 
land,  at  the  time  of  the  creation  of  the  feignory ;  and  the 
tenancy  comes  in  lieu  of  the  feignory,  which  he  had  to 
his  own  ufe. 

S  26.  It  appears  doubtful  whether,   at  prefent*  a  Whether  fub- 

.  .  ,*     V    .  jeatoaTrurt, 

lord  by  efcheat  (bemg  a  private  peffon)  li  fubjed  to   i  Black.  Rep. 
a  truft.  '7^- 


It  is  faid,  indeed,  by  the  Mafter  of  the  Roll^,  m'  ^'"^"^ '"  Cha. 
the  cafe  of  Eales  v.  England y  xhp.  if  a  truftee  dies   Carter  67. 
without  heir,  the  lord  by  efcheat  will  have  the  htndj  b.'2!c.7.  §  u 
yet  fubjeft  to  the  truft  in  Chancery.  "•  (^^ 

§  27.  This  do£krine  is  contradicted  in  another  cafe,   Stephen^  v. 
where  a  pcrfon,  feifed  in  fee,  contradled  to  fell  his   i^elr  Chan, 
eftate,  and  died  before  afTurance,  and  without  heir,    ^^P'  '^7- 
fo  that  his  lands  efcheated  to  the  lord ;  and  the  court 
ref ufed  to  compel  the  lord  to  Cqnvey  to  the  vendee  : 
which  could  only  be  on  the   principle,  that  the  lord   Vide  in  ra. 
by  efcheat  was  not  compellable  in  equity  to  execute  a 
truft. 

S  a8.  It  is  laid  down  by  Lord  Chancellor  Maccles-    1  stra.  454. 
/fW,  that,  if  a  truftee  of  a  copyhold  fliould  di«  with- 
VoL.  III.  Kk  out 


49» 

Vi^eBurgcCi 
V.  Whcate, 
infra  L  41. 


TttleTilX.    Efcbeai.    S  «*— 3*^ 

cut  heic»    the  lord  would  be  entitled  by 
without  bemg  fubjed  to  the  truIL 


S  29*  The  King  is  clearly  not  fubjed  to  a  tnift 
a  cafe  of  this  kind.  But,  by  the  ftatute  39  &  40  G^a. 
3.  c.  88*  %  12.  his  Majefty  is  enabled  by  warranty 
under  the  fign  manual,  to  dired  the  execution  of  aziy 
trails,  to  which  lands  efcheated  are  liable ;  and  to 
make  any  grants  of  fuch  lands  to  any  truftee  or 
truftees,  or  otherwife,  for  the  execution  of  fuch  trufls. 


Maydiftnun         §3^-  The  Lord  by  efcheat  may  diftrain  for  rent^ 

due  to  the  lafl  tenant:   as,   if  there  be  lord  and 

tenant,  and  the  tenant  makes  a  leafe  for  life,  render- 

'  ing  rent ;  if  he  afterwards  dies  without  heir,  wherd)y 

the  reTeHion  comes  to  the   lord  by  way  of  efcheat, 

X  laft.  S15  {•   he  may  diftrain  for  the  rent,  becaufe  it  is  incident  to 

the  reverfion.  But  he  cannot  take  advantage  of  a 
condidon  of  re-entry ;  becaufe  he  is  not  heir  to  the 
leflbn 


Sntitled  to  a 
Term  to  at- 
tesd. 


S  31.  Where  the  inheritance  efcheats,  and  there  is 
an  outftanding  term  tvhich  is  attendant  on  die  inhe- 
ritance, the  lord  by  efcheat  will  be  endtled  to  fuch 
term. 


Thruxtoi  T. 
Ait.  Gen. 
I  Vcrn.  340. 


S  3a.  A  perfon,  feifed  in  fee,  limited  a  term  for 
100  years  to  traftees,  m  truft  to  attend  the  inheritance. 
He  afterwards  died  without  an  heu:  (being  a  baflard): 
and  the  queflion  was,  whether  this  term  fhould  efcheat 
to  the  Kmg,  with  the  inheritance.  It  was  determined, 
that  the  King  was  entitled  to  the  term :  for  he  was 

not 
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not  in  barely  in  the  pq/i^  but  in  the  per  alfo ;  and  the 
term  for  years  goes  with  the  inheritance,  by  the  ez« 
prefs  limitation  of  the  party. 

S  33.  The  lord  by  efcheat  is  entitled  to  all  the  And  to  all 

charters,  concerning  the  lands  cfcheated.     And  it  is  ^*^"^™'  ^^* 

faid  in  Brookes  Abridgement^   that,   if  a  tenant  is  at*  Tit.  Chart . 

tainted  of  felony,  the  lord  fliall  have  his  lands  by  ^^  ^^' 
efcheat,  and  alfo  the  charters;  though  the  charters 
are  not  forfeited. 

S  34.  All  lands  and  tenements  held  in  focage,  whe-  ^^^^  Thingi 

ther  of  the  King,  or  of  a  fubjed,  are  liable  to  efcheat,  *  *^  ^^' 

upon  failure  of  heirs  of  the  laft  tenant.    But  lands,  Rob.  Qa?. 

held  by  the  tenure  of  gavelkind,  do  not  efcheat  for  **^* 
felony,  but  defcend  to  the  heir  of  the  felon :  from 

which  Sir  William  Blackjlone  concludes,  that  the  temure  aComm.25j. 
of  gavelkind  is  of  Saxon^  and  not  of  Norman^  origin. 

§  35.  Eftates,  held  by  copy  of  court  roll,  are  alfo   Co.  Cop. 
fubjea  to  efcheat  to  the  lord  of  the  manor,  of  whom    ^*  y^j.  ,^ 
they  are  held.      But,  before  the  lord  enters  on  the    «7o- 
lands  efcheated  to  him,  the  homage  ought  to  prefent 
the  death  of  the  tenant  without  heirs :  and  proclama- 
tion ought  to  be  made,  to  give  notice  that,  if  any  per- 
fon  comes  in  and  juftly  claims  as  heir  to  the  laft 
tenant,  he  Ihall  be  admitted, 

m 

S36.  No  fpedes  of  real  property,  however,  is 
fubjea  to  efcheat,  but  what  lies  in  tenure :  for  efcheat 
is  a  confequence  and  fruit  of  tenure* 

K  k  3  S  37.  Thus, 


3  laft.^n 
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§  37.  Thus,  if  a  perfon  fcifcd  in  fee  of  a  rent- 
charge,  right  of  common,  free  warren,  or  any  othgr 
fpecies  of  inheritance,  that  is  not  holden,  is  attaintecf 
of  felony  \  the  King  (hall  have  the  profits  of  tliem 
during  his  life ;  but,  after  his  deceafe,  as  they  cannct 
defcend  to  his  heir,  on  account  of  corruption  of 
blood,  they  become  extinS.  For,  in  cfcheats,  on  ac- 
count of  petit  treafon  or  felony,  a  tenure  is  requifite, 
as  well  in  the  cafe  of  the  King  as  of  the  fubjeft. 


Tit.  Efchcat, 


S  38.  It  is  faid  in  RolPs  Abridgement ^  that,  if  a 
man  grants  an  advowfon  in  grofs  to  another  in  feo, 
and  the  grantee  dies  without  heir ;  it  feems  that  it 
(hall  revert  to  the  grantor,  not  being  held  of  smy 
man :  and  he  adds,  it  feems,  if  the  grantor  (hall  not 
have  it,  the  King  (hall  have  it,  as  fupreme  ruler. 
But,  in  title  Tenures  B.  pL  i  •  it  is  exprefsly  faid,  that 
an  advowfon  in  grofs  lies  in  tenure. 


Tit.  Ten. 

pi  15, 


§  39.  In  Brookes  Abridgement  a  cafe  is  ftated,  where, 
in  quare  impedit^  the  plaintiff  entitled  himfel^  that  the 
advowfon  was  held  of  him  by  homage  and  fealty ;  and 
it  was  not  contradided  that  the  advowfon  well  lay  in 
tenure. 


A  Tnift  (Icrt 
ik}t  cfcLcul. 


%  40.  A  ufe  was  not  Gable  to  efcheat,  becaofe  itf 
was  a  fpecies  of  property  that  did  not  lie  in  tenure. 
And  as  tnifts  are  now,  what  ufea  were  before  the 
flat.  27  Hen.  8.;  it  has  been  determined  in  the  folio w« 
ing  cafe,  after  great  confideration,  that  a  truft  «flfate 
is  not  liable  to  efchcatj  but  that,  where  cejiui  que 

tnifi 
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tn(/i  dies  without  heirs,  the  truftee  fliall  retain  the 
lands  for  his  own  benefit. 

S  41*  £//2w?^^/A  G«;2m;2f  being  feifed  of  certain  lands   Burffcftv. 
in  fee-fimple,  ex  parte  patema^  married  Nicholas  Hard-    ^,^*!f'p 
ifig^  but,  previous  thereto,  (in  1695),  ^  fettlement  was    123.    ' 
made  of  her  eflate,  to  the  ufe  of  the  huiband  for  life, 
remainder  to  the  wife  for  life,  remainder  to  trufliees  to 
preferve  contingent  remainders,  remainder  to  their  firft 
and  other  fons  fucceflively  in  tail  male,  remainder  to 
the  ri^ht  heirs  of  Elizabeth  Gunning. 

There  bang  no  iflfue  male  of  the  niarriage,  an  in* 

denture  was  made,  1  ith  January  17 18,  between  Hard- 

ing  and  his  wife  of  the  one  part,  and  Sir  Francis  Page 

and  Robert  Simmons  of  the  other  part,  reciting  the 

fettlement  of  1695,  and  covenanting  to  levy  a  fine  to 

aflure  the  premifes  to  the  ule  of  the  daughters  of  the 

marriage  as  tenants  in  common,  and,  in  default  of 

fuch  iffue,  to  Page  and  Simmons  and  their  heirs,  in 

trull  for  the  faid  Elizabeth  Harding  her  heirs  and 

affigns,  to  the  intent  that  fhe  might,  at  any  time  during 

her  life,  without  her  hufband's  concurrence,  difpofe 

of  the  reverfion  of  the  moiety  aforefaid,  to  fuch  ufcs 

as  fhe  fhould  by  her  will,  or  other  writing,  appoint. 

And  a  fine  was  accordingly  levied. 

There  was  no  daughter  of  the  marriage,  but  the 
wife  furvived  the  huiband,  and  died  without  making 
any  appointment,  and  without  heha  on  the  part  of  the 
father,  from  whence;  the  land  defcended.  But  Bur- 
gefs^  the  plaintiff,  was  heir  on  the  part  of  the  mother. 
After  the  death  of  Elizabeth  Harding^  Sir  Francis  Page^ 
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the  fumving  truftee,  got  into  pofleffion ;  and  in  Julj 
^739»  Burgefs  filed  a  bill  againft  him,  praying^,  that  if 
he  had  any  legal  intereft  in  the  premifes,  he  fliould  be 
compelled  to  convey  it  to  Bur^e/s, 

Sir  Francis  Page^  by  his  anfwer,  infifted,  that  he 
was  lawfully  feifed  of  the  inheritance  of  the  eilaie^ 
and  entitled  to  the  rents  and  profits. 

The  Attorney  GMcral,  on  behalf  of  the  Crown, 
filed  an  information  in  Chancery,  infifling,  that  Sir 
Francis  Fagc^  by  the  deed  of  17 18,  had  no  beneficial 
interefl  in  the  eflate  in  his  own  right,  but  was  a  mat 
truftee  for  the  benefit  of  Mrs.  Hardingj  or  her  ap- 
pointee, or  heir,  and,  in  default  pf  fuch  appointment, 
or  heir,  th^t  he  was  a  truftee  for  the  benefit  of  his  m^ 
jefly,  who  flood  in  the  place  of  fuch  heir  \  that  the 
premifes  were  efcheated,  and  the.  reprefentatives  cf 
Sir  Francis  Page  ought  to  convpy  to  tjie  ufe  of  hjs 
Majefly* 

The  (:afe  was  argued  before  Lord  Keeper  Henlej^ 
vilified  by  Lord  Mansjield  aQd  Sir  Thomas  Clarkt 
Mafter  of  th?  Rolls. 

Sir  Thomas  Clarke^— ^^  The  great  queiUon  is,  wbe?» 
**  ther  the  Crown  has  a  right  to  a  conveyance  of  the 
*'  legal  eflate  from  Mrs.  Harding s  truftee,  as  an  equi- 
"  table  efcheat,  by  the  death  of  Mrs.  Harding^  without 
"  heirs  on  the  part  of  the  father.  I  fhall  confider  the 
♦*  right  of  efcheat  in  three  lights  :  ifl.  In  what  fituatioji 
^^  it  ftpod  in  refppa  to  a  conveyance  at  common  law  be- 
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*^  fere  the  invention  of  ufes.  ad.  In  what  fituation  it 
*^  flood  with  refpedl  to  a  conveyance  to  ixfcs  before 
«*  the  ftatute  of  ufes  was  made.  3d,  How  it  ftands 
**  fince  that  ftatute,  and  now,  with  regard  to  trufts. 
**  The  refult  and  application  of  the  whole  will  decide 
**  the  queftion,  how  far  the  Crown  is,  or  is  not,  cn- 
**  titled,  in  equity,  to  a  conveyance  from  the  truftee. 
•*  I  ft.  An  efcheat  was,  in  its  nature,  feodal;  a  feud 
w^  the  right  which  the  tenant  hjd  to  enjoy  the 
lands,  rendering  tg  the  lord  the  fervicei  referved  by 
**  the  contrad*  On  the  other  hand,  an  intereft  re^- 
mained  in  the  lord,  after  the  grant  made,  called  a 
Seignoryy  confifting  of  a  right  to  the  fervices  of  the 
**  tenant,  and  to  the  land  itfelf,  on  the  expiration  of 
*'  the  grant  as  a  reverfion ;  a  right  afterwards  called 
**  an  efcheat.  And  as  the  grant  was  more  or  lefs  ex- 
*'  tenfive,  the  reverfion  was  more  or  lefs  remote,  for 
"  feuds  were  fometimes  temporary,  fometimcs  heredi- 
"  tary ;  and  a  temporary  one  ended  on  the  grantee's 
^*  death.  Sir  H.  Spelman  only  takes  notice  of  heredi- 
"  -tary  feuds,  nor  do  our  own  laws ;  and  though  it 
**  may  feem  a  paradox  to  modern  ears,  a  feoflFment  to 
"  A.  and  his  heirs  did  not  pafs  a  fee-fimple  originally, 
"  in  the  fenfe  in  which  we  now  ufe  it,  but  only  an 
**  eftate  to  be  enjoyed  ut  merum  heneficium^  without 
"  power  of  aliepation,  in  prejudice  of  the  heir  or  the 
^  lord  \  and  the  heirs  took  it  fucceflively,  as  an  un- 
"  fru&uary  intereft,  and,  in  default  of  heirs,  the  land  , 

"  efcheated,  or,  ftriftly  fpeaking,  reverted:  if  there   Brad.  23  a. 
«  was  an  heir,  and  by  legal  impediment  he  could  not  t  4.  '  ^* 
«  take,  the  land  efcheated.     When  a  iwwcr  of  aliena-  ^™'  ^^^""^^ 
"  tion  was  introduced,  firft  with  the  licence  of  the 

K  k  4  «  lord, 
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^^  lordy  and  afterwards  without  fuch  licence,  tire  rigbt  of ' 
^^  efcheat  became  more  remote  \  and  when  a  poixrer  of 
charging  or  incumbering  the  feud  was  given   to  the 


cc 
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Bmft.  38* ,      ^*  tenant,  the  lord  took  the  efcheat,  fubjeS  to 

cumbrancQ.     This  power  was  more  prejudicisU    to 
the  right  of  efcheat  than  the  power  of  alienation, 
for  that  only  changed  the  lord's  chance ;  but    th« 
incumbrances  defeated  the  right  of  efcheat,  as    far 
**  as  they  went.     2d,  Upon  the  introduftion  of  u(ef, 
*'  two  diflinft  kinds  of  property  might  be  acquired   in 
**  land  J  the  legal  eftate,  and  the  ufe,     The  ce/iuiqu^ 
*'  ufe  was  no  longer  tenant  at  law,  nor  was  the  land 
Bro.Ufci|io.   "  fubjeft  to  his  incumbrances:  but  though  the  land 

^*  was  not  liable  at  law,  on  account  of  the  ccftuiqu4 
^'  ufe,  yet  it  was  ftill  liable  on  account  of  the  feoffee 
♦*  to  ufes^  This  being  found  extremely  inconvenient, 
\'^i(icTlt.  II.   "a  variety  of  ilatutes  were  made  to  reflore  the  fruits 

'*  of  the  tenure  to  the  lord,  againft  the  cejluique  ufe ; 
**  as  wardfhip,  relief,  l5fc. ;  but  no  ftatute  was  made 
♦'  to  reftore  the  lofs  of  the  efcheat,  which,  as  Sir 
*'  H^nry  Spelman  obferves,  is  not  only  the  fruit  of  the 
<*  tenure,  but  the  very  tree  itftlf.      3d,  Thus  flood 

« 

^*  the  law,  until  the  ftatute  of  ufes  united  the  ufe  and 
*'  the  legal  eftate  ;  but  as  the  courts  of  law  determined 
**  that  there  were  fome  ufes  to  which  the  ftatute  did 
**  not  extend,  th^y  were  called  trujis^  and  fucceeded 
♦*  to  uf^s,  alius  que  et  idem  nafcitur.  The  Court  of 
♦*  Chancery  having  taken  cognizance  of  tr\ifts,  adopt* 
^'  ed,  in  the  coDftruftion  of  them,  all  thofe  rules  by 
"  which  ufes  had  been  governed  before  the  ftatute. 
*'  The  cafe  of  curtefy  is  the  only  exception,  and  that 
♦'  feems  to  have  prcy^lcd  upacccuiitably,  jind  againft 

<*  the 
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«^  .t]h^  opinion  of  the  Judges  themfclves.    Before  the 

^^   ftatute  of  uies,  if  a  ceftuique  ufe  Fas  attainted  of 

f  5  treafoa  or  felony,  tne  lord  could  nof  have  the  land^ 

f  <  but  the  feoffee  might  retain  it  to  his  own  ufe.    And 

*'  though  this  is  introduced  in  Brook ^  PL  34.,  by  an  Fcoffm.d 

<«  ideo  videtur  in  a  modeft  manner,  yet  many  of  his 

^'  opinions  are  fo  introduced,  and  have  gener^ly  been 

**  thought  of  great  authority.    From  this  autfiprity, 

^'  it  is  clear,  that  if  Mrs,  Harding  had  been  c(/iuiqus 

♦?  ufe,  and  attainted  of  treafon  or  felony,  the  lord 

^^  Y^ould  not  be  entitled  to  efcheat ;  and  if  trufts  in 

^5  equity  are  analogous  to  ufes  at  lav,  and  I  think  they 

**  are,  neither  will  the  Crown  be  entitled  in  the  cafe 

♦*  of  a  truft  in  equity.     Sir  G.  Sandes^s  cafe  h  in  point ; 

^'  and  that    and   the  cafe  in  5  Edw.  4.,  mutually 

•*  ftrcngthen  each  other.     Freeman* s  Report  is  more 

f  <  accurate  than  that  of  Hardres\    A$  Lord  Hak  had 

•  •  • 

^*  aA  aofdytical  |;ie;id,  it  will  give  a  clearer  jdf^  of  the 

<<  ftrength  of  his  argument,  to  give  an  analyiis  of  ie. 

f '  He  firft  dates  feveral  cafes  where  truils  are  forfeited, 

^^  ^  for  treafon,  by  ftatute ;  for  alienage,  by  prero'^ 

^'  gative }  for  a  debt  to  the  Crowp,  partly  by  ftatyte, 

«<  partly  by  prerogative,  and  partly  by  cur/us  fcqccarHy 

^^  or  the  courfe  of  revenue.     Then  he  diftinguifiies 

^}  th/sfe  cafes  from  an  efcheat,  as  fpunded  on  a  differ^ 

f.<  .ent  ground,  for  want  of  a  tenant.    Then  )ie  goes  to 

*^  a  t;enn,  and  gives  reafons  why  a  truft  of  a  term 

!<  cannot  be  forfeited.     Then  comes  to  his  conclufion, 

t^  tf  not  a  chattd,  then  not  forfsi table ;  if  a  chattel, 

1^  freeman  never  had  it  to  forfeit.    I  diink  this  good 

^  fisnfe  as  well  as  good  law.    It  ha^  been  faid,  jf  the  legal 

V  eft^te  h^  ^(chesued  to  the  Cx^vt^  for  want  q&  an  heir 

<*  to 
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^^  to  the  truftee,  it  would  in  equity  have  been  liable 
*^  to  the  truft ;  but  this  pofition  is  not  proved  bjr  amy 
authority.    And,  if  it  were  true,  why  ought     the 
lord  to  have  a  reciprocal  equity  on  the  death  of  the 
**  ce/luique  tmft,  without  heirs?    Upon  the  whole, 
*^  my  opinion  is,  (to  ufe  the  words  of  Sir  Jofefb  Jekylf)^ 
^  that  the  title  of  the  truftee  fhould  not  have  been 
^  fet  up ;  but  it  is  fo ;  it  appears  a  plain  and  ftibfiii- 
*^  ing  one ;  the  law  is  clear,  and  courts  of  equity  ougfat 
*^  to  follow  it  in  their  judgment  concerning  titles  to 
^^  equitable  eftates,  otherwife  great  imcertainty   and 
^  confitfion  would  enfue ;  and,  though  proceedings  in 
equity  are  faid  to  \)tfecundiim  difcretionem  bom  mri^ 
yet  when  it  is  aiked,  vir  bonus  eft  quis,  the  anfwer  is;^ 
qm  confidta  patruMj  qui  leges  jura  que  fervaU^^  } 


I^ord  Mansfield.'—  ^  I  will  follow  the  method  ufed 
^^  at  the  Bar,  under  the  four  following  heads:  ift, 
*^  The  nature  of  trufts  of  land,  and  the  rules  that 
^^  goven  them,  dd.  The  nature  of  that  right  by  which 
^^  (hiking  claims  in  the  prefent  cafe.  3d,  Whictber, 
^  if  the  truftee  had  died  without  heir,  the  king  muft 
^^  not,  in  that  cafe,  have  taken  the  land  in  a  court  of 
^'  equity,  fubjed  to  the  truft.  And,  4th,  Apply  the 
^'  refult  of  this  inquiry,  as  between  the  king  and  the 
*^  truftee,  to  the  particular  point  immediately  in  judg- 
^  ment.  ift.  As  to  the  nature  of  trufts  of  land,  and 
**  the  rules  by  which  they  arc  governed.  By  an  in- 
^'  quiry  into  the  nature  of  an  ufe,  or  truft  of  lands, 
^^  no  more  is  or  can  be  meant,  than  to  find  out  hifto- 
^*  rically,  on  what  principles  courts  of  equity,  before 
^  the  ftatute  27  Hen.  8*  interfered,  in  modifying  or 

.^  •  giving 
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«<  giving  relief,  in  rights  or  interefts  in  lands,  vhicli 

**  could  not  be  come  at  but  by  fuing  a  fubpcena ;  and 

**  what  courts  of  equity  now  do,  in  modifying,  di- 

<«  reding,  and  giving  relief  in  cafes  of  trufts  where 

*'  there    is    no   other  remedy  but  by  bill.      Who- 

*«  ever  fliews  that  the  relief  now  given  is  more  exten- 

**  five,  that  it  is  confidered  by  different  or  oppofite 

**  rules,  that  the  right  is  confidered  in  different  or 

**  oppofite  lights,  will  (hew  the  difference  and  contraft 

*'  between  ufes  and  trufts.      The .  oppofition  is  not 

♦*  from  any  metaphyfical  difference  in  the  effence  of 

**  the  things  themfelves.    An  ufe  and  a  truft  may 

•*  effentially  be  looked  upon  as  two  names  for  the 

'**  fame  thing;  but  the  oppofition  confifts  in  the  dif- 

**  ference  of  the  praftice  of  the  Court  of  Chancery. 

**  If  ufes  before  the  ftat.  Hen.  8.  were  confidered  as  a 

•**  pernancy  of  the  profits,  as  a  perfonal  confidence, 

^^  as  a  chofe  in  action,  and  now  trufts  are  confidered 

**  as  real  eflates,  as  the  real  ownerfliip  of  th^  land  ; 

^<  fo  far  they  may  be  faid  to  differ  from  the  old  ufes, 

**  though  the  change  may  not  be  fo  much  in  the  na- 

**  ture  of  the  thing,  as  in  the  fyftem  of  law  by  which 

"  it  is  regulated.    The  old  law  of  ufes  does  not  con- 

"  elude  trufts  now ;  where  the  pradice  is  founded  on 

"  the  fame  reafon  and  grounds,  it  is  flill  followed* 

**  But  its  pofitive  authority  does  not  bind  where  the 

"  reafon  is  defeftive :  more  efpecially  that  part  of  the 

"  old  law  of  ufes,  which  did  not  allow  any  relief  to 

*•  be  given  for  or  againfl:  eftates  in  the  pofll,  does  not 

**  now  bind  by  its  authority  in  the  cafe  of  trufts. 

*^  Trufts,  from  the  nature  of  the  thing,  may  be  left 

^\  to  the  honour  ;^4  £»ith  of  the  truftee :  in  that  cafe, 

*'  they 
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^ .  they  are  not  the  obje&s  of  law,  otherwife  than 
they  may  be  fraudulent,  and  void  in  refpeft  to  thrr^dT 
perfons  ;  or  a  court  of  juftice  may  take  cognizance 
^d  compel  the  execution  of  them :  in  that  caf^^ 
trufts  only  retain  the  name ;  in  fubftantial  owner- 
{hip,  the  difpofition  in  truft  becomes  the  mer?  forxsz 
of  a  legal  conveyance.    Trufls,  in  flnglandj  und^r 
the  name  of  ufes,  began,  as  they  did  in  Romcy  under 
no  other  fecurity  than  the  truftee's  figith ;  they  were 
^^  founded  in  fraud  to  avoid  the  ftatute  of  mortmain* 
**  Trufts  were  not  on  a  true  foundation  till  Lord  iV5?/- 
^^  tingbam  held  the  Great  Seal :  by  Aeadily  purfuing 
trufts  from  plain  principles,  ^4  by  fome  ^ft^nce 
from  the  Legiflature,  a  noble,  rational,  and  uniform 
fyflem  of  law  has  been  raifed  \  trufls  are  made  to 
^'  anfwer  the  exigencies  of  families,    and   all   oth^ 
^^  purpofcs,  without  producing    one   inconveniencs, 
**  fraud,  or  private  mifchief,  which  the  ftatute  ofHfn.  %. 
meant  to  avoid.     The  forum  where  they  are  ad- 
judged, is  the  only  difference  between  trufls  and 
legal  eflates.    Trufts,  here,  are  confidered  as  be- 
tween the  cejiuique  truft  and  truftee,  as  the  o^^ner- 
fhip,  and  a$  legal  eftates ,  whatever  would  be  the 
rule  of  law,  if  it  was  a  legal  eftate,  is  applied  in 
equity  to  a  truft  eftate.    Truft  eftates  are  liable  to 
*'  curtefy ;  the  cafe  of  dower  is  the  only  exception, 
and  not  on  law  or  reafon,  but  becaufe  a  wrong  de* 
termination  had  milled  in  too  many  ioftaQces,  to  be 
^^  now  altered  and  fet  right ;  and  if  an  alteration  was 
**  to  bp  introduced,  the  beft  way  to  fet  it  right  would 
^*  be,  to  allow  the  wife  dower  of  a  truft  eftate.    la 
<«  the  eye  of  thi?  qourt,  Lprd  UariwiA^  thought  the 

**  equity 
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*«  equity  of  redemption  was  the  fee-fimple  of  the  land  ; 
**  that  It  would  defcend,  might  be  granted,  entailed, 
**  devifed ;  and  that  an  equitable  entail  might  be  barred 
'*  by  a  common  recovery.     This  proves  it  is  coiifi* 
^*  dered  in  this  court  as  an  eftate,  whereof  there  niay 
**  be  a  feifin ;  for,  without  fuch  a  feifin,  a  devife  of 
*'  a  truft  could  not  be  good.    The  allowing  curtefy 
*'  of  a  truft,  is  founded  on  the  maxim,  that  equity 
>*  follows  the  law,  which  is  a  fafe  as  well  as  fixed 
principle  ;  for  it  makes  the  fubftantial  rules  of  pro* 
perty  certain  and  uniform,  be  the  mode  of  follow- 
ing it  what  it  will.     It  follows  from  the  great  au- 
thority of  this  determination,  on  clear  law  ai^d  rea- 
fon,  that  the  cejiuique  truft  is,  in  the  confideration 
of  this  court,  adually  and  abfolutely  feifed  of  the 
''  freehold.     To  conclude  this  head,  an  ufe  was  ori- 
"  ginally  underftood  to  be  merely  as  an  agreement,  by, 
•*  which  the  truftee,  and  all  claiming  in  privity  under 
**  him,  were  perfonally  liable  to  the  cejiuique  truft,  and 
**  all  claiming  under  him,  in  like  privity.     Nobody  in 
*'  the  foji  was  entitled  un^der,  or  bound  by  the  agree- 
"  ment.     But  now  the  truft,  in  this  court,  is  the  fame 
^^  as  the  land,  and  the  truftee  is  confidered  therefore 
"  merely  as  an  inftrument  of  conveyance ;  he  is  in  no 
"  event  to  take  a  benefit.     The  truft  muft  be  co^x- 
"  teofive  with  the  legal  eftate,  and  where  it  is  not  de- 
"  clared,  it  refults  by  necejQTary  implication ;  becaufo 
"  the  truftee  is  excluded ;  except  where  the  truft  is 
"  deftroyed,  by  a  conveyance  to  a  purchafer  without 
**  notice  for  a  valuable  confideratiopt 

«  The 
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^^  The  truftee  can  tranfmit  no  benefit ;  his  doty  i^ 
^^  to  hold  for  all  thofe  who  would  have  been  entitled^ 
^^  if  the  limitation  had  not  been  by  way  of  ^jnift. 
^^  There  is  no  diltinftion  now  between  thofe  in  tiie 
*^  fer  and  the  fejiy  except  in  the  cafe  of  dower,  wluoh 
^  is  not  founded  on  reafon,  but  on  praflice. 
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'^  As  the  truft  is  the  land  in  this  court,  fo  the 
^  claratlon  of  truft  is  the  difpofidon  of  the  land  i 
^  therefore  an  eifential  omiiHon  in  the  legal  difpofition 
^  ihall  not  deftroy  the  truft.     The  grounds  why  the 
lord  by  efcheat  neither  took,  nor  was  fubjed  to  an 
ufe,  do  not  now  fubfift.    The  principles  upon  which 
the  queftion  muft  now  be  argued,  have  no  relation 
^'  to  it,  which  ever  way  it  ought  to  be  determined ; 
^^  or  rather,  none  of  thofe  principles  were  made,  or 
«^  could  ever  be  confidered  in  the  law  of  ufes,  for  this 
^'  court  never  interpofed  in  cafes  where  the  claim  was 
^^  in  the  poft ;  and,  for  that  reafon,  it  is  taken  for 
^  granted  in  Edward  the  Fourth's  time,  that  the  lord 
^  ihall  not  have  it 


^  2d,  This  brings  me  to  confider  the  nature  of  this 
right  by  efcheat. 


«€ 


^^  It  has  been  truly  faid,  that  on  the  firft  introdac- 
**  tion  of  the  feudal  law,  this  right  was -a  ftrift  rever- 
**  fion.  When  the  grant  determined  by  &ilure  of 
^^  heirs,  the  land  returned  as  it  did  upon  the  ezpira« 
**  tion  of  any  fmaller  intereft.  It  was  not  a  truft,  but 
♦*  the  extinftion  of  the  tenure  j .  (as  Mr.  Jufticc  Wright 
^^  fitys)^  it  was  the  fee  returned. 

«  This 


**  This  diflindion  hold$^  equally,  whether  the  invct 
*^  titure  was  to  fpecial  or  general  heirs  \  for,  originally, 
^^  the  tenant  could  not  alien  in  any  cafe,  without  the 
•*  lord's  concurrence.  The  reverfion  took  effeft  in 
*^  pofleilion,  for  want  of  an  heir,  unlefs  the  lord  had 
**  done,  or  permitted,  what,  in  point  of  law,  amounted 
**  to  a  confent  to  a  new  inveftiture  or  change  of  his 
<c  vaiTal  \  this  is  the  meaning  of  what  is  faid  in  the 
books,  that  nothing  efcheats  where  the  tenant  is  in 
by  title.  As  foon  as  a  liberty  of  alienation  was  al- 
lowed, without  the  lord^s  confent,  this  right  became 
a  caducary  fuccelfion,  and  the  lord  took  as  uliimiu 
bares  ;  but  the  refemblance  of  the  lord's  right  by 
"  efcheat  to  that  of  the  heir  by  defcent,  does  not  hold 

throughout,  and,  therefore.  Sir  Edward  Coke^  with    i  Inft.  215. 

great  accuracy,  confiders  the  lord  by  efcheat  as  af^ 

iignee  in  law.     He  took  no  poflibility  or  condition, 

or  right  of  adion,  which  could  not  be  granted ;  he 

<^  could  not  ele&  to  avoid  voidable  ads,  as  a  feoffment 

*'  of  an  in£uit  with  livery :  but  every  right  preferved 

<'  to  the  heirs,  which  could  be  graated,  goes  to  the 

*'  lord  by  efcheat,  as  a  rent  referved  to  the  tenant  and 

*•  his  hdrs. 

"  In  the  cafe  of  Tbruxton  and  the  Attorney  General,   Ante  f  33. 
•*  the  benefit  of  a  truft  term  was  decreed  to  the  king 
"  by  efcheat ;  becaufe  it  was  to  go  with  the  inherit- 
^  ance  by  the  ezprefs  limitation  of  the  parties. 

**  3d,  Whether,  failing  heirs  of  the  truftee,  the  king 
"  muft  not,  in  diis  cafe,  have  taken  the  eftate  in  a 
«*  court  of  equity,  fubjeft  to  the  truft  ? 

"  This 
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•*  This  feems,  in  the  prefent  cafe,  to  be  a  very  nia-* 
**  tend  confideration ;  for,  if  the  king  is  not  to  \)e 

fubjefl  to  the  traft,  there  is  no  colour  that  he  fliould 
claim  the  ttuft  by  efcheat.      That  land  efcheated 
^'  fliould  be  fubjeS:  to  the  tfuft,  appears  to  me  to  be 
^'  moft  cohfiffent  with  the  king's  right,  whether   the 
^^  efcheat  be  confidered  as  a  reverfion,  as  it  once  wias^ 
as  a  caducary  polTeflion  ab  inte/iatoj  as  it  how  fiib- 
ftantially  is.      The  king  cannot  claim  by  efcheat 
contrary  to  the  terms  or  conditions  which  the  tenant 
''  held  under.     From  which,  two  things  follow  :    i  ft, 
^^  That  there  is  equity  againft  the  king ;  and,  2d,  That 

• 

*'  the  lord  is  bound,  as  much  in  a  court  of  equity,  by 
^^  the  equitable  terms  of  his  inveftiture,  as  he  is  in 
^^  a  court  of  law  by  the  legal  terms.     T*ddng  the  eftate 
*'  as  a  caducary  polTeflion,  the  lord  can  only  take  ab 
*'  intejlato  abfolutely  :   fo  far  as  the  tenant  has  not 
*^  difpofed  of  the  efiiate  he  can  take,  and  no  fartlier. 
^  The  tenant's  power  of  difpofing  is  abfolute,  without 
*'  the  lord*s  privity ;  without  any  determined  form  of 
**  conveyance.      The  trufliee  has,  by  his  declaration 
^  of  truft  in  17 18,  made  a  valid  conveyance  of  his 
^*  trufl:  in  equity,  and  therefore  a  court  of  equity  can- 
*'  not,  I  apprehend,  fuffer  the  land  to  go  as  undifpofed 
**  of  by  the  tenant ;  becaufe,  in  the  confideration  of 
*^  this  court,  there  is  a  valid  difpofition  made  by  him« 
"  But  even  at  law  the  efcheat  would  not  be  free  from 
"  the  trufl:.     The  flatute  of  frauds  makes  a  trufl:  aflets 
"  in  the  hands  of  the  heir  of  cejluique  truft ;  con- 
«  fequently,  for  that  purpofe,  the'  eftatc  defcends  to 
*'  the  heir. 

«<  In 
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^*  in  18  Car.  2.9  before  tnifts  were  put  ea  the  ra« 

«<  tional  footing  they  are  now,  the  apprehenfion  of  the 

^  judges  was,  that  the  lord  by  efcheat,  ought  to  be 

**  fubjed  to  the  truft.    Lord  Bridgmn  thought  fo.  ^«' ""  ^^ 

♦*  In  170a,  SirJpbnTrevor  certainly  knew  there  could 

^^  be  no  efcheat  of  an  ufe.    If  it  was  not  to  be  fubjed 

^  to  the  truft,  I  thmk  the  inconvenience  would  be 

**  very  great ;  and  where  we  are  not  tied  down  by  any 

<<  erroneous  opinions,  which  have  prevailed  fo  £3ur  in 

*^  pradice,  that  property  would  be  (hook  by  an  alte- 

*^  ration  of  them,  arguments  of  convenience  and  in- 

*^  convenience  are  always  to  be  taken  into  confidera- 

**  tion.    Almoft  all  the  great  eftatet  in  England  are 

^  now  limited  in  truft ;  the  truftees  are  men  of  buii- 

^  nefs  probably  concerned  for  the  family^  and  at  a 

^  little  diftance  of  time  their  pedigrees  are  not  to  be 

*^  traced ;  and  if  the  furviving  truftee  was  to  die  with« 

^'  out  heir,  it  would  be  thought  hard  if  the  eftate 

*^  fhould  be  loft.    But  I  reft  upon  this }  it  feems  to 

<<  be'a  contradiction  in  terms,  that  he  who  has  no  dsdm 

**  but  ab  inUjiaUy  where  the  owner  has  not  difpofed 

^  of  his  property,  ihould  take  contrary  to  and  in  pre- 

«  judice  of  his  difpofition.    The  hdr  of  blood  might 

^*  as  well  claim  the  eftate  in  contradi&ion  to  the  equi- 

^*  table  charge.    An  efcheat  is  now  as  much  a  title 

<<  under  the  former  owner,  in  confequence  of  his 

*^  former  feifin,  as  that  of  the  heir :  Why  elfe  fhall 

^'  the  lord  be  deemed  the  ai&gnee  or  heir  of  the  te^ 

^^  nwt  ?    I  think  the  lord  may  be  confidered  as  much 

^  bis  heir  as  the  heir  by  blood,  and  is  as  much  lial^je 

'^  Co  all  his  difpofiiions. 

Vol..  III.  H  «  4th^  If 


j  1 4  TtfJe  XXX.    Ef cheat]    S  4  < « 

^  4thy  If  what  I  have  faid  be  right,  little  is  left  for 
*^  me  to  (ay  on  this  head.  If  the  lord  takes  an  eTcheaC 
^^  as  heir  or  aflignee  in  law,  then  the  king  is  ixdchin 
*'  the  exprefs  declaration  of  truit,  which  is  to  EUt^jb- 
^^  betb  Harding,  her  heirs  and  afligns. 

^^  Upon  the  whole,  I  think  the  king  is  entitled  to 
^  a  decree." 

Lord  Keeper.—  **  ift,  I  ftiall  take  notice  of  the 
**  claim  of  the  crown,  becaufe  fevefal  of  the  ^rgn- 
^^  ments  I  fhall  make  ufe  of  will  tend  to  fupport  the 
<<  opinion  I  ihall  give  on  the  other  claims. 

**  The  queftion  on  the  information  is,  whether  ce/fui- 
que  truft  dying  without  heirs,  the  trufl  is  efcheated 
to  the  crown,  fo  that  the  lands  may  be  recovered  in 
a  court  of  equity  by  the  crown,  or  whether  the 
^^  truftee  fhall  hold  them  for  his  benefit.     The  que- 

^^  fUon  is  entirely  a  queftion  of  tenure,  and  not  of 
•*  forfeiture. 

"  I  fhall  confider,  ifl.  The  right  of  lords  to  efcheat 
*•  at  lawr  ad,  Whether  they  have  received  a  different 
•'  modification  in  a  court  of  equity.  3d,  The  argu- 
^^  ments  ufed  in  fupport  of  the  information ;  and, 
**  from  the  whole,  draw  this  conclufion,  that  the 
**  crown  has,  in  this  cafe,  ho  equity. 

•*  Tlie  legal  right  of  efcheat  with  us,  arifes  from  the 
**  law  of  enfeoffment  to  the  tenant  and  his  heirs,  and 
**  then  it  returned  to  the  lord,  if  the  tenant  died  with- 
^  out  heirs. 

<*  The 
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^  The  extenfion  of  the  feofFment  from  the  perfoA 
of  the  tenant,  to  the  heirs  fpecial  of  his  body,  and 
then  to  his  heirs  and  afligns,  is  accurately  traced  in 
a  treatife  of  tenures  by  a  learned  hand.     This  ire-  sir  M; 

**  duces  the  condition  of  the  reverfion  to  this  fingle  ^"S^^ 

"  event,  ob  defeSum  tmentis  de  jure. 

^^  The  lord  became  entitled  to  the  land  by  efch^at 
^^  in  lieu  of  his  fervices.  The  books  are  uniform^ 
that,  in  the  cafe  only  pf  the  tenant's  dying  without 
heir^  the  efche^t  took  place.  As  long  as  the  te- 
nant, or  hisiieir,  or  any  other  perfon  by  his  implied 
aflent,  continued  in  pofTeflion  by  title,  that  prevented 
^^  the  efcheat.  This  Oiews,  that  where  there  was  a 
^^  tenant  a&ually  feized,  though  he  had  no  right  to  the 
^^  tenements,  and  though  the  perfon  who  had  right 
*'  died  without  heirs,  yet  the  efcheat  was  prevented ; 
**  for,  if  the  lord  has  a  tenant  to  perform  the  fervices^  Roll  Ab.  %iC. 
**  the  land  cannot  revert  in  dcmefne.  i  n  .  a 

*'  Upon  fhefe  cafes  I  would  obferve,  that  the  lord's 
**  confent  had  nothing  to  do  with  eftablifhing  thje  right 
"  of  the  tenant's  being  duly  feifed;  becaufe,  in  every 
^'  one  of  thefe  cafes,  they  all  come  in  without  the 
^^  lord's  confent,  unlefs  it  can  be  faid,  th;at  the  lord' is 
«  a  virtual  aflenter  as  well  to  the  difleifins  as  to  the 
^^  legal  conveyances :  and  if  that  be  fo,  it  would  ope- 
"  rate  to  the  eftablifhing  the  right  of  the  truftee  here, 
"  who  would  fay  he  is  entitled  under  a  conveyancre'in 
•*  law,  by  the  very  confent  of  the  lord;  which  is  a 
•*  ftronger  cafe  than  a  diffeifm.  From  thefe  cafes  and 
"  authorities  it  mufl  be  allowed  to  be  fettled,  that  the 
««  law  did  not  regard  the  tenant's  want  of  title,  *as 
"  giving  the  lord  a  right  to  the  efcheau 

L  U  •«  ad,  The 
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'  **  ad.  The  next  confiiiention  b,  whether  a.   court 
^  of  equity  cam  confider  it  in  a  different  light 
^  when  the  tenant  did  not  die  feifed^  and  a 
^  Ugd  tenant  by  title  continued,  and,  confequeatlf, 
^  the  lord^t  feignory  and  fervicet  continued,  can    tiib 
**  court  fay  to  the  lord,  your  feignory  is  extinguifhed^ 
<«  and  to  the  tenant,  your  tenancy  is  fo  too,  though 
^  bioth  are  legal  rights  now  fubfifting  in  law  ?    In  coo- 
^  iidcration  of  ufes  widi  regard  to  efcheats,  equity  has 
^  proceeded  on  the  fame  principle  as  the  law,  wihere 
^  diere  was  a  tenant  of  the  land  that  performed   die 
^  fervices :  atod  I  do  not  find  this  court  had  any  regard 
^  to  the  memmjus  of  the  tenant.    Now,  the  reaibo 
'  *'  why  there  was  no  efcheat  on  the  death  of  ceftmfmt 
^  ttfe,  in  equity,  feems  to  be  this»  (and  it  is  a  reafbo 
^  equally  applicable  to  ufes  and  trufts),  that  the  court 
^  had  nothing  to  iflue  a  fubpcena  upon ;  no  equity; 
«  nothing  to  decree  upon;  and  every  perfon  muft 
^  bring  an  equity  with  him,  for  the  court  to  found  its 
**  jurifilidion  upon.    It  leans  to  me,  he  could  have 
^  no  equity  in  the  cafe  of  an  ufe,  or  as  owner  of  the 
<^  truft,  for  this  plain  reafon :  an  ufe  before  the  fta- 
^  tute  could  not  be  extended  fardier  dian  the  inteveft 
^  in  the  dilate,  which  the  creator  of  the  ide  oould 
^  hxveei^yed.    As,  if  the  creator  of  die  ufe  had 
'*  a  foe^fimple  in  die  land,  he  could  take  back  no  more 
^^  mtereft  in  the  ufe,  either  declared,  or  rafuitingy 
^  than  he  had  in  die  land.    If  he  makes  a  feofeent, 
^  and  declares  no  ufes,  it  refuks  to  him  infee,  which 
^  is  to  him,  his  hdrs  and  afligns.    The  oonfequence 
^  is,  that  the  moment  he  dies  wxtfaout  heirs  or  affigm, 
^  there  was  no  ufe  remaining.    How^  then,  can  you 
^  come  here  for  a  jtibpfgna,  ijA^gsSom  he  took  bad^ 

•*  die 


TJtkXXJL.    E/cbeat.    %4U  JI7 

^^  the  fiune  or  a  differeDt  ttfe)»  to  execute  an  ufe  or 
^^  truft  ^rfiich  was  abfolutely  extin&  ? 

^^  That  feems  to  me  the  plain  and  fubftantial  rea&o 
^*  why,  in  this  cafe,  (whether  you  call  it  an  u£e  or  a 
^^  trail),  there  was  no  bails  on  which  to  found  a  fub- 
«<  poena.  Lord  Chief  Juftice's  fyiiem  is  very  great  and 
^^  noble,  and  very  equitably  intentioned.  Such  a 
^^  fyiiem  as  I  ihould  readily  lay  hold  of  upon  every 
^^  occaiion,  if  I  thought  I  could  do  it  coniiilently  with 
^^  the  rules  of  law.  Where  you  have  pafled  the  eiUte 
^'  without  coniideration,  there,  in  modem  language, 
^^  an  ufe  refults  ;  becaufe  it  is  unequitable  that  a  man 
^^  ihould  have  an  intereil  in  the  eflate,  when  he  has 
<«  paid  no  coniideration  for  it.  But  where  a  perfon 
is  not  party  to  the  deed,  nor  privy  to  the  eilate,  I 
do  not  fee  how  any  thing  can  refull  for  his  benefit. 
^^  That  this  was  the  notion  in  refpe£t  to  an  ufe,  ap* 
^^  pears  fr<»n  authorities.  The  law  was,  that  the 
^^  lord  could  not  have  the  efcheat  of  an  xSt.  So  is 
«  ^Edw.  4.,  for  I  take  that  to  be  the  report  of  a 
«<  cafe  \  then  it  has  all  the  authority  the  year-books 
«<  carry  widi  them.  And  this  has  been  adopted  by  all 
^^  the  writers  iince.  Bacwy  79.  does  not  queilioii  the 
«  authority  of  this  cafe.  He  gives  a  reafon  of  his 
^*  own,  which  he  fubilitutes  as  a  better  than  that  in 
**  the  books,  that  there  is  a  tenant  in  by  title,  which  ^ 
^^  is  a  ftroiq^  reafon  in  law ;  but  it  does  not  mention 
^  that  as  a  reafon  with  regard  to  the  fubpcena.  It  is 
<<  not  a  conclufive  reafon,  that  the  lord  ihall  not  have 
**  fubp<£ns^  becaufe  there  is  a  perfon  in  poffiiiBon. 
^  I&  ihould  have  it  for  that  reaibn,  if  that  perlbn  is 
!*  liable  to  him  in  equity.    Therefore  he  gives  abetter 

L I  3  ••  reaibn, 
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**  reafon,  becaufe,  fays  he,  it  never  was  his  intent  tc^ 
**  advance  the  lord,  but  his  own  blood*     Therefore 
<^  that  is  the  reafon^  it  would  not  be  within  tlie   in- 
*^  tendon  of  that  tnift,  that  any  befides  the  blood    of 
^^  the  covenantor  ihbuld  take.     Nobody  can  imsigixie 
*•  the  tenant  intended  to  provide  a  truft  to  anfwer    the 
*^  lord's  efcheat.     Mrs.  Harding  never   thought      €>£ 
**  efcheat  I  fuppofe  }  but,  had  it  been  fugrefted  to  her, 
"  if  you  die  without  heirs  that  can.poffibly  take  your 
**  eflate,  would  you  rather  have  your  friend  you  have 
**  chofen  to  make  your  truftee  have  it,  or  that  it  fliould 
*^  go  to  the  king  ?    She  muft  have  been  a  fubjed  of 
*<  more  zeal  than  I  can  fuggeft,  if  (he  had  faid,  Ihc 
*^  would  give  it  to  th^  Idng, 

"  As  I  am  now  dating  the  law  of  efcheats  with  regard 
**  to  ufes  and  trufts,  I  will  here  take  notice  of  an  ob- 

je£tion,  that  feems  equally  to  affed  the  opinions  of 

lawyers,  with  regard  to  the  doftrine  of  ufes  and 
^^  trufts )  and  that  is  the  dilemma  which  was  urged  at 
•*  the  bar,  as  the  bafis  of  the  equity  in  the  prefcnt 
**  cafe,  though  I  do  not  think  it  a  neceflary  dilemma, 
*^  vi%.  that  the  lord  muft  have  the  eftate  by  efcheat, 
*^  cither  on  the  death  of  ceftuique  truft  without  hdrs, 
**  or  of  the  truftee  without  heirs,  difcharged  of  the 
*^  truft ;  but  if  he  cannot  have  it  while  the  truftee 
*^  lives,  while  there  is  a  tenant,  it  would  be  monftrous, 
*^  that  the  eeftmque  truft  Ihould  be  prejudiced  by  put- 
*^  ting  the  eftate  in  the  truftee's  hands  for  the  benefit 
^  of  the  family.  One  part  of  this  is  a  dangerous 
«f  conclu^on ;  the  other  is  not.  My  anfwer  is  j  that 
*^  if  the  law  be  fo,  that  the  lord  fhall  in  that  cafe  take 

it  difcharged  of  the  truft,  1 4puf(  fupp(^<s  it  no  injury 

"or 
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**  or  abfurdity  at  all,  volenti  non  fit  injuria.  The 
^  creator  of  the  truft  determines  to  take  the  conveni- 
^  ence  of  the  truft,  with  its  inconyenience.  It  is 
^^  moft  certain,  every  man  who  creates  a  truft,  puts 
**  his  eftate  in  the  power  of  his  truftee.  If  the  truftec 
^^  fells  it  for  a  valuable  confuleration  without  notice, 
^  no  court  can  relieve  the  owner  from  this  misfortune ; 
^^  it  is  the  refult  of  his  own  a£i ;  and  yet  that  is  as 
^^  fhocking  a  perfidy  in  the  truftee,  as  can  be ;  but 
^^  the  court  cannot  interpofe,  as  it  would  affe£t  the 
•*  rights  of  others,  of  third  perfons. 


<( 

<€ 


cc 


But  I  do  not  think  this  at  all  a  neceflfary  dilemma : 
the  lord  may  not  be  entitled  on  the  death  of  cefluiqui 
**  truft  without  heir ;  becaufe  there  is  net  equity  j  for 
he  has  a  tenant  as  he  had  before*  But,  poffibly, 
there  may  be  an  equity  the  other  way  againft  the 
*^  lord  :  for  if  the  truftee  died  without  heir,  and  the 
^^  lord  had  the  eftate,  this  court  might  fay^  you  Ihall 
^^  hold  to  compenfate  yourfelf  for  your  rent  and  fer- 
^^  vices,  but  we  will  embrace  the  reft  for  the  cejiuiquc 
•*  truft.  ' 

<^  A  difference  was  attempted  to  be  made  between 
^^  ufes  and  trufts  ;  but,  by  comparing  the  definitions 
"  of  the  two,  it  will  appear  they  are  precifely  the 
^^  fame.  It  was  faid  the  difference  confifts  in  this, 
*^  that  equity  has  fliaped  them  much  more  into  real 
**  eftates,  than  before,  when  they  were  ufes*  As 
♦*  now  there  is  tenancy  by  the  curtefy  of  a  truft,  it  may 
*^  be  intailed,  and  the  intail  may  be  barred  by  a  com* 
♦*  mon  recovery.  But  why?  Not  from  any  new 
^  effcnce  they  have  obtained,  but  from  carrying  the 

L  1  4  ^^^  principle 


<*  princ^Ie  £irtlier,  quia  ^qmtMs  feputwr  Ugsm  ;  £ir 
^  88  bet«««i  tlie  truftee  tad  ce/tmque  tniftt  this  oooiT 
^  had  jurifdiftion  {  and  I  tbink  diey  flboald  iutTC 
^  equally  eicteaded  in  this  court  die  rules  and  pria<^ 
^  plea  of  ufiw»  as  well  as  thole  of  trufts. 


^  Would  it  not  be  abold  firoke  to  %»  this 
^  has  coniidered  trufts  as  a  mere  nullity,  and  diat  the^r 
^^  are  to  be  trea^d  in  the  fame  manner  as  if  they  coa-^ 
^  tinned  in  the  fiafin  of  the  creator  of  them»  or  <^ 
^  the  perfon  for  whom  they  were  made*     Rules  of 
^^  property  are  not  to  be  queitionedt   even  by  the 
^^  judges ;  while  the  peq)le  continue  fatisfied^   and 
,^  jicquiefce  in  diem,  none  but  the  Legiflature  can 
^  alter  them.    My  obje^on  to  the  claim  in  the  ia- 
#f  formadon  is,  not  that  it  is  to  have  a  truft  escecuted 
^  9S  if  it  were  land,  but  it  is  to  claim  the  ezecutioa  of 
^  a  truft  that  does  not  cfdSt ;  if  there  was  a  tnift,  I  - 
^  ihoutd  confider  it  merely  as  ^  eftate,  and  determine 
^  accordmgly.    But  the  creation  of  a  truft  never  cai| 
^  affeft  the  right  of  a  third  perfoilf 


^^  I  can  alSgn  but  one  reafon  why  th^t 
^  between  tepanpy  by  curtefy  and  in  dower  has  proi* 
^  vailed }  and  it  is  applicable  to  the  reafon  of  diis 
^  cafe,  I  have  he^rd  the  Houfe  of  Lords  wei«  Abided 
^  at  the  diftinaion;  and  they  were  told  die  opimoft 
'*  of  conveyancers  was  fo,  ^nd  that,  if  it  was  altered, 
^  it  might  load  purchafers  widi  dower,  who  diought 
*^  they  had  p^rchaflpd  free  hroiii  it,  A|id  the  lord$ 
^  would  not  reverie  die  judgment,  bccaufe  they  vrould 
*<  not  )et  it  afied  die  right  of  a  thixd  perfon.  Now, 
V  it  Ideals  ^  |De>  th»t^  n  Iftw»  tb$«e  can  be  nft 

**  efcheal^ 
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<«  efcheit,  vhilc  there  it  a  tenaiit  dejure.  In  equity 
^  there  could  be  none,  while  trufts  were  called  ufes  ; 
^*  and  a  tru((  and  an  ufe  are  ezafUy  the  fiune.  How, 
^  tben^can  liay,  thelord  fiiall  lofehis  efcheat,  when  any 
^  man  far  hi$  own  convenience  puts  his  eftate  in  truft« 
^  It  jfeems,  if  I  were  to  do  fo,  that  I  (hould  give  law 
<*  and  equity,  and  not  ^renounce  t^M  law  and 
equity* 


«C     2*-»» 


Two  centuries  have  pafled  fince  ufes  and  trufts  have   Stamfbid* 

PC   tft^ 

been  admitted,  and  I  cannot  find  a  didum^  that  the  pjne't  Cab^ 

crown  ihall  have  ai|  efcheat  of  a  truft :  but  I  find  in  p^^^  ,.5. 

iDther  books  the  contrary,  and,  by  one  of  the  moft  >  Hsk,  P.  C 
learned  judges  that  ever  adorned  the  prc^efli<Mu 

Every  writer  of  learning  has  txanfcribed  and  adopted 
this  pofition,  io  that  it  is  confirmed  by  them,  vh. :  by 
attainder  ci  felony  of  the  feofiee,  the  lord  fhall  hate 
the  land  by  efcheat* 

The  information,  on  the  part  of  the  crown,  waa 
^fluDined* 

1^  42*  In  the  above  cafe,  the  Lord  Xeq>er  is  re»  Nor  sq 
ported  to  have  hid  it  down,  that  an  equity  of  redemp-  R^nptios. 
tion  was  not  liable  to  efcheat  His  words  are :  **  It 
«<  iPK^a  Slid,  if  a  mortgagor  die  without  heir,  (hall  the 
M  mortgagee  hold  the  land  free  f  I  anfwer,  fhall  it 
^  efcheat  to  the  crown  f  No ;  becaufe,  in  that  cafi^ 
^^  thip  lord  has  a  tisnant  to  do  his  fervices ;  and  that  is 
^  the  whole  he  is  entitled  to,  in  law  and  equity. 
M  What  the  juftice  might  be  between  the  mortgagee 
M  iin4  cipecutor^  I  ihal)  not  trouble  myfelf  abovt. 

I  ^  Ithink 
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^^  I  think  the  crown  has  not  an  equity,  on  which   ta 
*^  fue  a  fubpoena.*' 

This  point  has  never  (I  believe)  been  determined. 

Money  to  be        c  ^ ^^  Where  money  is  dircfted  to  be  laid  oixt   in 

laid  out  in  '^     •^  •' 

Land.  lan^)  but  the  quality  of  real  eftate  is  not  imperatively 

and  definitively  fixed  upon  it  by  the  inflrument,  and  it 
remains  ad  arbitrium^  whether  it  is  to  be  confidered  as 
land  or  money,  the  crown,  on  failure  of  heir's,  has  no 
equity  againfl  the  next  of  kin  to  have  it  laid  out  m 
real  eftate,  in  order  to  claim  the  efcheat. 

EfchTatoT  5  44*  There  were  formerly  oflSicers  called  efcheators, 

I  Inft.  f  3  h.     whofe  duty  it  was  to  look  into  efcheats,  wardfhips,  and 

other  cafualties,  belonging  to  the  crown.  Originally, 
there  were  but  two  efcheators,  one  on  the  north,  and 
the  other  on  the  fouth  of  the  Trent ;  but,  in  the  time 
of  Edv)ard  3.  there  was  an  efcheator  in  every  county, 
who  was  named  by  the  lord  treafurer. 

7  Vcf.  Jon.  §  45.  In  a  modem  cafe,.  Lord  Eldon  faid,  it  is  per- 
fectly familiar,  that,  where  there  is  an  efcheat  for  want 
of  heirs,  and  the  fad  is  not  communicated,  it  is  ufual 
to  petition  the  king ;  ftating  that  there  is  fuch  an  inte- 
reft,  and  praying  fome  reward  upon  the  ground  of  the , 
difcovery,  if  it  can  be  made  out :  and  the  ordinary 
rule  upon  an  efcheat  is,  for  the  crown  to  give  a  leafe, 
as  good  a  leafe  as  it  can  give,  to  the  perfon  making  the 
difcovery. 


7« 


TITLE 


(    5^3    ) 


IrrLE  xxxL 

PRESCRIPTION. 

CHAP.  I. 
Prefcription  by  immemorial  Ufage. 

CHAP.  n. 

Cf  the  Statutes  of  Limitatioru 


CHAP.  I. 

Prsfcription  by  immemorial  Ufage. 


§  I .  Orhtn  of  Prefcription* 
6.  PrefcAption    by   immemorial 

U/age. 
8.  Prijcrtption  in  the  Perfon  and 

tn  tbe  JSfiate. 
10.  JVbai  may  he  clmmed  ly  Pre- 
fcription. 
^4*  Prefcription  mufi  he  Time  out 
of  Mind. 


$28.  And  have  a  continued  Ufage. 
31  <  Mufi  he  certain  and  reafon* 

ahle, 
34.  OfvoidPrefcriptions. 
41.  How  a  Prefcription  may  he 

io/i. 
46.  Defcent  of  Efiatte  acquired 
'   hy  Prefcription. 


Section  I. 

TJ  Y  the  law  of  nature,  occupancy  not  only  gave  a    origin  of 

right  to  the  temporary  ufe  of  the  foil,  but  alfo  a   ^ «fcrip^«<»* 
permanent  property  in  the  fubftance  of  the  earth  itfelf  ; 
ahd  to  every  thing  annexed  to,  or  ifluing  out  of  it. 
Hence,  pofleflion  was  the  firft  a&,  from  which  the 
right  of  property  was  derived ;  and  therefore  it  has 

ll^egi  ef^ablifhed  as  a  rule  of  law^  in  every  civilized 

« 

(ountry,  thalf  a  long  and  continued  pofleflion  fhould 
give  ^  title  to  the  property  thus  poflefled. 
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%t.  Tbh  mode  of  acquiring  propertf 
Jmown  in  the  R^man  law,  bj  the  name  of  tifucup. 
becaufe  a  perfon,  who  aoquired  a  title  in  this  manxi 


Vis.  lib.  s.     might  be  laid  vfu  rem  capere :  it  is  dius  defined  bj 
Tit.fi..  ModeJHnm — AdjeSh  donum  per  etmiinuaiimem  pqf^ 

feffims^  temfms  lege  definiti. 

In  the  En^ifi  law  it  is  called  prefcription,  axid  is 
lULiisK    thus  defined  by  Lord  Ccke '^Prefer if tio  eft  titulusy  ex 

vfu  et  tempore  fubftanHam  capiens^  ab  outborHate  legU. 

DoiMt.foI.1.       S  3*  Every  fpedes  of  prefcription,  by  which  pro- 
4^1*  perty  is  acquired  or  loft,  is  founded  on  this  prefump- 

tion;   that  he,  who  has  a  quiet  and  uninterrupted 
poffeffion  for  a  certaia  number  of  years,  is  fuppofed 
to  have  a  juft  right,  without  which  he  could  not  have 
been  fufiered  to  continue  in  the  enjoyment  of  it;  for 
a  long  poffeffion  may  be  confidered  as  a  better  title 
than  can  commonly  be  produced ;  it  fuppofes  an  ac- 
quiefcence  in  all  other  claimants ;  and  that  acquiefcence 
alfo  fuppofes  feme  reafon,  though  p^haps  unknown^ 
for  which  the  claim  was  forbom. 

%  4*  He  do£bJne  of  prefcription  appears  to  hav« 
been  very  foon  eftablifhed  in  England;  and,  from  \diat 
is  (aid  of  it  by  BraSion^  feems  to  have  been  derived 
from  the  Rman  law :  for  he  lays  it  down,  that  a  title 
may  be  gamed  both  to  corporeal  and  incorporeal  here- 
ditaments, by  a  long  and  uninterrupted  pofli^ffion  — ^ 
B  a  Lib  s  ^^^^  0  ^^  pracedentlbus^  quaUier  rerum  corporaUtrnt 
c  as.  domnia  ex  iituJo^  etju/ia  caufa  acqtirenM^  transfenmtur 

per  traditionem%    Nunc  autem  ^Uanium^  quarter  fram^ 

jerwuur 
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fertaiturjine  titulop  per  ufiuaptmem\  fiU.  per  hngamf 
camkmam^  et  paaficam  fofi/jkiiiem  eat  4Uuturm  ten^e^ 
eijine  traditume. 

%  5.  Our  modem  vriten,  however,  hire  only  al- 
lowed a  pofidve  piefiaiptian  to  operate  in  die  cafe  of 
incorporeal  hereditaments ;  fiidi  as  rights  of  common, 
rents,  hfc.  where  the  peribn,  who  claims,  can  ihew  no 
other  title,  than  that  he  and  thofe,  under  whom  he 
claims,  have  immemorially  ufed  to  enjoy  thenu  But 
there  is  another  kind  of  prdcripdon  adopted  by  die 
Enftijb  law,  extending  to  lands;  by  which  an  unin- 
lemipted  pofleffion,  fer  a  certain  number  of  yearsj 
will  give  the  poffeflbr  a  good  title,  by  taking  away 
from  all  other  perbns  the  right  of  entermg  on  the 
lands,  or  of  bringing  anyfpecies  of  afiion  for  them. 


5*5 


S  5r  There  are,  therefore,  two  kinds  of  preferipdon  Pk^ptioa 

bTUBincnio* 

known  to  the  EngUJh  law.    l%rft,  a  prefcr^idon  to  naiufiigc. 


incorporeal  hereditaments  by  immemonsd  u&ge;  as, 
when  a  perfon  (hews  no  other  dtle  to  what  he  claims, 
than  that  he  and  thofe,  under  whom  he  claims,  have  Bri£LLib.s« 

ufed  to  fXKjjorf  lU 


5  7*  Preferipdon  by  inmmnorial  ufage  difiers  from  i  laft.  us  <w 
coftom  in  dns  refpeft ;  that  cuftom  is  properly  a  locd  tj  ^*  '* 
ufiitge,  and  not  annexed  to  the  perfen  \  inch  as  the  cm* 
tom,  that  all  the  copyholders  within  a  manor  have  com« 
mon  of  pafture  within  a  pardcular  wafte ;  whereas 
prdcriptmn  is  always  annexed  to  a  particular  perfon* 


«j 


S8.  Tbii 
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tntKePerfon  ^  8.  This  kind  of  prefcripdon  is  of  two  Ibrts: 
Eftate.  ^  either  it  is  a  perfonal  right,  which  has  been  exercifed 
I  laft.  1 13  i.   \yy  2,  man  and  his  anceftors,  or  by  a  body  politic   and 

their  predeceflbrs :  or  elfe  it  is  a  right,  attached   to 
the  ownerfliip  of  a  particular  eftate,  and  only  exer- 
cifable  by  thofe  who  are  feifed  of  that  eftate.     In  the 
firft  cafe,  ic  is  termed  a  prefcription  in  the  perlbn ; 
and,  in  the  fecond  cafe  it  is  called  a  prefcription  in  a 
que  eftate. 

6  Rep.  60  a.         §  9*  ^  prefcription  in  zque  ejlaie  muft  always  be 

laid  in  the  perfon,  who  is  feifed  of  the  fee  iimple. 
A  tenant  for  life,  for  years,  or  at  will,  or  a  copyholder, 
cannot  prefcribe  in  this  manner,  by  reafon  of  the  im- 
bedlfity  of  their  eftates :  for,  as  prefcription  is  always 
beyond  *  time  of  memory,  it  would  be  abfurd  that 
thofe,  whofe  eftates  commenced  within  the  memory  of 
manj  fliould  pretend  to  prefcribe  for  any  thing  ;  and, 
therefore,  a  tenant  for  life  muft  prefcribe  under  cover 
of  the  tenant  in  fee  fimple ;  and  a  copyholder,  under 
cover  of  his  lord. 

What  ma  be  S  ^o»  Prefcription  by  immemorial  ufage  only  ex- 
claimed by  tends  to  incorporeal  hereditaments ;  fuch  as  commons, 
'«*^'"'';    ways,  waifc,  eftrays,  wreck,  court  leet,  park,  wairen. 

fifhery,  ^c. :  but  it  cannot  give  a  dire£t  tide  to  landi^ 
or  other  corporeal  inheritances;  of  which  more  certain 
evidence  may  be  had.      l 

£  ^1^  S  ^i*  \t\&^  however,  faid  by  Littleton^  that  tenants 

in  common  may  be  by  tide  of  prefcription ;  as  if  the 
one  and  his  anceftors,  or  they  whofe  eftate  he  hadi  in 

one 

2 
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DM  moiety  have  holden  in  cornmbn  the  fame  moiety 
with  the  other  tenant,  who  hath  the  other  moiety^  and 
\idth  his  anceftors;  or  with  thofe,  whofe  eftate  he 
hath,  midivided,  time  out  of  mind  of  man/  Lord 
Coke  obferves  upon  this  pafTage,  that  it  is  founded  on 
good  authority ;  but  that  joint  tenants  cannot  be  by 
prefcription,  becaufe  there  is  a  furvivorfhip  between 
them,  but  not  between  tenants  in  common. 

§  12.  A  perfon  may  have  frank  foldage  by  pre-    xinft.  1143. 
fcription,   but  it  muft  be  appendant  to  land :  and  a 
man  may  pr^fcribe,  that  he  and  his  anceftors,  time 
out  of  mind,  have  had  frank  foidage  of  the  beafts  of 
his  tenants  in  a  particular  place. 

§  13.  In  trefpafs,  the  defendant  jufliiied  under  a    Teffiy  at 
prefcription,  that  the  lords  of  the  manor  of  H.  had   g  ^^*  jjr'^. 
and  always  ufed  to  have  free  foldage  throughout  the  ^ 

vill  of  H.J  and  to  have  the  penning  of  the  fheep ;  fo  * 

that  the  vill  of  //•  ought  not  to  have  free  foldage, 
without  the  confent  of  the  lord :  and  that^  if  any 
levied  a  fold  without  fuch  confent,  the  lord  had  ufed 
to  abate  it.  It  was  urged  that  this  prefcription  was 
void,  being  againfl  common  right ;  which  gave  every 
one  foldage  in  his  own  land.  Sed  non  allocatur ^  for 
every  prefcription  is  againfl  common  right ;  and  it  did  Punfany  ▼» 
not  extend  to  deprive  the  owner  of  the  whole  mterefl  J^^n  ,, 
and  profit  of  his  land,  which  would  not  have  been 
good,  bpt  only  precluded  him  from  fetting  up  hurdles, 
which  was  a  reafonable  prefcription,  and  reftrained  a 
p^^rtiLular  profit  only, 

§  14,  A  prefcripdon 


—    i 
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1  Vcot  iti.        S  14.  A  picfcripdoa  by  immemorial  ufige  caa^  ia 

general,  only  be  for  things,  which  may  be  creatted  by 
grant :  for  die  law  allows  prefa^tiMis,  only  im  Supply 
of  dK  lob  of  a  grant    Andent  grants  vaxA  oireia  iae 
bft ;  and  it  would  be  hard>  diat  no  dde  could     be 
made  to  things  lying  in  grant»  but  by  fltewing    the 
graoL    Upon  immemorial  ufage,  therefore,  the    kna^ 
will  prefume  a  grant,  and  a  lawful  b^inning  ;   and 
allows  fttdi  u£ige  for  a  good  dtle,  but  (UU  it  is  only  to 
fqiply  the  loft  of  a  grant.    And  therefore  for  fiaeh 
things,  as  can  have  no   lawfol  b^^nning,    nor   be 
oeated  at  this  day,  by  any  manner  of  grant  or  refier- 
lation,  or  deed,  that  can  be  fijippofod*  a  prcCcri|>tioo 
is  not  good. 

Ttui^. r.  7S.      S  15.  It  has  been  ftated  in  a  fomer  dde,  thai  aa  to 

filch  francfaifes,  as  cunot  be  feifed  as  forfeited^  before 
I  Inft.  11411.  die  caufe  of  forfeiture  appears  upon  record,  no  tkl« 
5    cp.  109  •  ^^  y^  roadi^  by  preficr^tion:  becaufe,  prefcriptioB 

being  but  an  ulage  in  paisj  it  omnot  extend  to  tholb 
diings,  nrfuch  can  only  be  feifed  or  had  by  matter  of 
record ;  fu<^  as  the  goods  and  chattels  of  traitorsy 
felons,  fogidves,  deodands,  t^c.  But  to  tifea&re- 
trofe,  wai6,  eftrays,  wreck,  coort-Ieet,  park,  wamn, 
Ve.  a  perfon  may  make  a  tkie  by  ufage  and  pre- 
Icripdon. 

GoodrooT.         S  i6«  It  was  refolTed  in  9  Jae.^  that  a  court  of 
Cnrli«!tit.  P^P^^der  may  be  pleaded  to  be  held  by  prefcripdon, 

and  by  charters  of  the  king  and  his  progenitors, 
cwceffa  et  cmfirmata.  For  a  court  of  this  kind,  being 
by  prefcriptign,  is  not  taken  away  by  the  grants  and 

coniirmadons 


i 
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confirmations  of  kings;  But  they  may  ufe  their 
charters  as  confirmations,  or  as  grants,  or  may  claim 
thofe  liberties  by  prefcription,  notwithftanding  fuch 
charters :  and,  if  the  charter  be  not  contrary  to  the 
prefcription,  it  will  be  good  by  way  of  confirmation.     3  Bulft,R.2t, 

§  17.  It  was  held  in  a  modern  cafe,  that  an  ancient 
grant  without  date  does  not  neceflarily  deiboy  a  pre- 
fcriptive  right :  for  fuch  grant  may  either  be  prior  to 
the  time  of  memory,  or  in  confirmation  of  fuch  pre* 
fcriptive  right. 

§18.  In  trefpafsj  the  defendants  plead  that  Clode  Addlngtonr, 
was  feifed  of  a  melTuage,  6fr.  and  that  "  he  and  alP  2  BUduRep. 
**  thofe,  whofe  eftate  he  hath,  ^c.  for  the  time  bemg  9^^" 
^^  had  and  ufed,  and  had  been  accuftomed  to  have 
**  and  ufe,  and  fo  ftill  of  right  ought  to  have  and 
^  ufe,'*  common  of  pafture  in  the  place,  where,  for 
all  commonable  cattle  levant  and  couchant,  and  there* 
upon  juftifics,  &?r* 

The  plaintiff  traverfed  the  right  of  common,  and 
produced  two  ancient  charters  without  date,  contain- 
ing a  grapt  of  common.  The  Judge  being  of  opinion, 
that  thofe  grants  were  inconfiftent  with  the  plea  of 
prefcription,  a  verdift  was  given  for  the  plaintiff. 

Upon  a  motion  for  a  new  trial,  it  was  urged  for 
the  defendant,  that  thofe  grants  might  only  be  in  con- 
firmation of  an  antecedent  prefcriptive  right,  and  then 
were  not  inconfiftent  with  it. 

Vol.  IIL  Mm  The  ► 
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The  court  was  of  opinion  that  thofe  grants  inighC 
dthcr  be  before  time  of  memory  ;  or  e!fe  they  migbt 
have  been  only  in  confirmation  of  a  ipnar  rights  in 
nddi^ir  of  which  cafes  would  they  have  been  inconiiitent 
with  a  plea  of  ^rdcription.  It  ought  to  hav6  beefl 
left  to  the  jury  to  decide^  whether  either  of  theie  ^viras 
the  cife. — A  new  trial  was  granted. 

ilnft.  114  S  ^9*   Nothing  can  be   claimed   by  prelcriptioo, 

5  Rep. 1 09*,   tJ*ich  owes  its  origin  to  matter  of  record:  for   pre- 

fcription,  being  only  an  ufage  in  paisy  does  not  e^rtend 
to  thofe  things,  which  can  only  be  feifed  or  had  bj 
matter  of  record;  as  the  goods  and  chattels  of  traitors 
Tk.2)i  and  felons,   felons  of  themfelves,  fugMves,  perfoni 

put  in  exigent,  deodands,  &r.  And  Lord  Coke  fzjs^ 
that  things  of  this  kind  cannot  be  feifed  or  forfeited  ; 
unlefs  the  caufe  of  forfeiture  appear  upon  record. 

$  20«  There  can  be  no  prefcripdon  for  what  the  law 
Pill  ▼.  gives  of  common  right :  and  therefore  a  lord  of  a 

&0.EIIZ.791.  nianor  cannot  prefcribe  to  have  a  court  baron  within 

his  manor,  becatife  it  is  of  common  right,  and  inci- 
dent to  a  manor ;  but  a  lord  of  a  manor  may  pre- 
scribe to  enlarge  the  jurifdidion  of  his  court 

Kitch.Courtg       §  a  I.  An  eafcment,  which  is  a  fervice  or  conve-- 
'  ^   '  niencc,  that  one  neighbour  hath  of  another,  without 

profit,  as  a  way  through  his  land,  a  fink,  or  fuch 
like,  may  be  claimed  by  prefcription ;  but  a  multitude 
df  perfons  cannot  prefcribe  for  an  eafement,  though 
they  may  plead  a  cuftom. 

§  a  *.  Where 
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'  §  ^2.  Where  a  perfon  prefcrH)es  in  a  que  ejiate  he  Lit.  f.  183. 
cai^  claim  nothing  under  fuch  prefcription,  but  what  is 
appendant  and  appurtenant  to  land :  for  it  would  be 
abfurd  to  claim  any  thing  as  the  confequence  of  an 
eftate^  with  which  the  thing  claimed  has  no  con- 
nexion. 

§  23.  J^  man  cannot  prefcribe  in  any  thing  by  a    >  Inft-  \%\a. 
que  eftatCy  that  lieth  in  grants  and  cannot  pafs  without 
a  deed  or  fine ;  but  in  him  and  his  anceftors  he  may, 
becaufe  tie  comes  v(i   by  defcent,  without  any  con- 
veyance. 

S  24.  There  are  two  circumftances,  neceflary  to   Prefcription 
form  a  prefcription ;  firft,  time  whereof  the  memory   oiuofMiaT* 
of  njan  runneth  not  to  the  contrary.  ^V**  i*  '^^' 

Time  of  memory  has  betti  long  fince  afcertained  by 
the  law,  to  comence  from  the  beginning  of  the  reign 
of  Richard  i. :  and  it  feems  fomewhat  extraordinary,  . 
that  the  date  of  legal  prefcription  fhould  continue  to 
be  reckoned  from  fo  diflant  a  period. 

S  25.  This  time  is  underftood,  not  only  of  the  me*  idem, 
mory  of  any  man  living,  but  alfo  of  proof  by  any 
record  or  writing  to  the  contrary :  for,  if  there  be 
any  fuiEcient  proof  by  record  or  writing,  although  it 
exceed  the  memory  or  proper  knowledge  of  any  man 
living,  yet  it  is  within  the  memory  of  man.  For 
memory  or  knowledge  is  twofold:  firft," knowledge 
by  proof,  as  by  record  or  fuijcient  matter  of  writing ; 
fecondly  by  a  man's  own  proper  knowledge. 

M  m  2  S  26.  It 
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%26.  It  folio WS9  thaty  where  there  is  any  proof  of 
the  commencement  or  origin  of  a  right,  fince    the 
time  of  Richard  i.y  it  cannot  be  claimed  by    pre* 
•  fcription, 

Prmde  v.  S  *7'  -^  vicar,  endowed  de  minutis  decimisj  in    tli^^ 

^  w^i  AK      y^^  '3^^  ^^^  ^'^^  parfon  appropriate  for  them.     Aixd 
269.  pL  17.     it  was  held,  that  the  parfon  could  not  prefcribe  agaiaft 

this  endowment,  though  it  was  300  years  pafl ;   for 
the  prefcription  ought  to  commence  fmce  the  endo\iF- 
,    ment,  which  was  fubfequent  to  the  time  of  limitation. 


And  have  a  S  ^8.  Lord  Coke  fays,  that  every  prefcripdon  muft 

continued        jjj^yg  ^  Continual  and  peaceable  ufage,  and  enjoyment: 

I  Inihii3*.    for,  if  repeated  ufage  cannot  be  proved,  the  prefcrip- 
Id.  114*.       -^^^  izik.    But,  where  a  title  has  once  been  gained 

by  prefcription,  it  will  not  be  loft  by  any  interruption 
of  the  enjoyment  of  it  for  ten  or  twenty  years. 

Idem.  S  29*  Thus,  if  a  man  hath  a  right  of  common  by 

prefcription,  and  he  takes  a  leafe  of  the  land  for 
twenty  years,  whereby  the  common  is  fufpended ;  he 
may,  after  the  determination  of  the  leafe,  claim  the 
common  again  by  prefcription :  for  the  fufpenfion  waa 
only  of  the  enjoyment,  and  not  of  the  right. 

§  30.  Formerly,  a  perfon  might  have  prefcribed  for 
a  right,  though  the  enjoyment  of  it  was  fufpended  for 
an  indefinite  time ;  but  this  is  now  altered,  as  will  be 
fiiewn  in  the  next  chapter 

• 

§  3 1  •  A  prefcripdoQ 
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§31.  A  prcfcription  muft  be  certain:  and,  there-  Mull  be 

fore,  a  prefcription  to  pay  for  tithes  a  penny,  or  there-  rcafonaWc, 

about s^  for  every  acre  of  arable  land,  is  bad.    It  muft  *  j^oH  Ab. 

alfo  be  reafonable :    thus,  a  prefcription  for  fetting  Hob.  107. 
out  tithes,^  without  the  view  of  the  parfon,  is  void,  as 
being  unreafonable. 

■ 
S  32.  It  is  faid  m  Rollers  Abridgment  J  that  a  man   Tit.Prsfcnp. 

cannot  prefcribe  to  have  a  chace  or  warren  in  any  land   ^    '    '  ^'  "*" 

but  his  demefnes,   or  in  land  within  his  fee  and 

fcignory.     And  alfo  that,  if  a  lord  of  a  vill  prefcribes 

to  have  a  warren  in  all  the  lands  within  the  vill,  held   vide  Tit.  27. 

of  him,  this  is  not  good :  for  conies  dig  holes  in  the 

land. 

§33.  A  prefcription  may,  however,  be  reafonable,  2R0II,  Ab. 
though  it  be  unufual  or  inconvenient ;  as  for  man  to  ^  ^' 
have  a  way  over  a  church-yard,  or  through  a  church. 

§  34.  No  prefcription  is  good,  which  runs  againft  Of  void 
the  king's  right :  for  it  is  a  maxim  of  law,  that  nullum  ^  RoIi/rcd!* 
tempus  occurrit  regu  3^4- 

§  35.  A  man  cannot  prefcribe  to  do  a  wrong,  or  any 

thing  that  will  be  a  nuifance  to  others ;  as,  to  ereft  a  Dowdl  v. 

dove-cote  or  pigeon-houfe  on  his  lands,  if  it  be  a  ^^"^^y^** 

nuifance ;  or  to  lay  logs  of  wood  in  the  highway,  and  Fowler  v. 

fuffer  them  to  continue  there  for  a  long  time  :  for  this  Cro.Jac.446. 
19  a  nuifance^  and  againft  the  public  good. 

§  36.  There  can  be  no  prefcription  againft  an  aft   ,  inll.  ii-^. 
of  parliament  j  becaufe  that  is  the  highcft  procf  and 

M  m  3  matter 
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/  V.  matter  of  record  in  !aw.    but  yet  a  miajri  may  prkfcrtbe 
'  agamft  ah  a&  of  pariiamefnt,  when  his  ^refc'r%>do&  ik 
faved  or  preferred  ty  Another  aft  of  parliament. 


Ideni.  S  37*  I-oi^  ^^^^  fays,  there  is  a  diverfity 

an  a£t  of  parliament  in  the  negative,  add  in    tbe 
affirmative  :  for  an  affirmative  a£l  does  not  take  aiwrajr 
a  cuftom.     Moreover,   there  is  a  diverfity  b&twben 
ftatutes,  that  be  in  the  negative ;  for,  if  a  ft^Cute  irt 
the  negative  be  declarative  of  the  ancient  law,  that  m, 
in  affirmance  of  the  common  law ;  there,  as  well  as 
a  man  may  prefcribe  or  alledge  a  cuftom  againfl   the 
common  law,  fo  a  mto  thay  do  icgainfl;  fucb  flatate  : 
for  confuetudo  privat  commuTiem  legem* 

^^*  *  ?•  §  38.  Mn  Har grave  has  obferved  upon  this  paflage, 

that  this  appears  to  be  a  good  rule ;  for,  if  a  ftatute  is 
merely  declaratory  of  the  common  law,  the  latter 
Ihould  be  conftrued  as  it  was  before  the  recognition  by 
parliament;  and,  confequently,  its  operation  fhoiild 
not  be  extended  to  the  deftruftion  of  prefcriptions, 
and  cuftoms,  which  were  before  allowable.  As  to 
the  ufe  of  negative  words  in  fuch  a  cafe,  they  may 
either  arife  from  the  fubjeft,  or  be  a  mode  of  ex- 
preffing  what  the  common  law  is  ;  in  either  of  which 
cafes  there  cannot  be  any  colour  of  reafon  for  giving 
more  elFeft  to  negative  than  belongs  to  affirmative 
words.  In  (hott,  to  fay  that  a  ftatute  merely  declara^ 
tory  pf  the  common  law,  being  expreffed  in  negative 
words,  fliall  operate  on  fubjefts  to  which  the  common 
law  is  not  applicable,  feems  to  be  a  diredl:  contra- 
didion  ;  for,  how  can  a  ftatute  be  merely  declardtory^ 

if 


If  it  16  in  any  4eg^ee  introduSlive  of  a  new  law?  Hpw- 
4syer,  there  are  books,  in  which  Lprd  Coke'^%  diiUndian^ 
in  T^fy^Qi  to  negative  ftatutas  declaratory  of  the  coov  . 
jnaon  law^  is  4enied.  See  W.  Jo.  270,  271.  28.9.  U 
thofe,  who  oppofe  his  opinion,  had  meant  only  to  fay* 
that  in  the  inftances,  by  which  he  illuilrates  this  rule, 
ihe  negative  words  of  the  fiatutes  not  only. import 
Something  more  than  a  declaratioi;!  of  t;he  commoi^ 
Jaw,  b^t  were  alfo  iiuended  to  annihilate  all  particular 
cuftoms  clafhing  with  it,  or^  that  on  other  accounts 
the  inftances  were  not  apt,  there  might  pof&bly  be 
ibme  qolour  for  their  diflenting  from  Lord  Coke :  but 
fwhat  is  profefled  to  be  controverted,  is  the  diftinftioa 
itfelf,  which,  as  we  underftand  it,  feems  to  be  perfe&ly 
unexc^tionable. 

» 

§  39.  Lord  Coke  fays,  the  ftatute  ^^Edw.  i.  pro-  Mem. 
videSj  that  none  Ihall  cut  down  any  trees  of  his  own, 
-widuna'^eft,  without  die  view  of  theforefter.  ^ut, 
in  as  much  as  this  ad  was  in  affirmance  of  the  com- 
mon law,  a  man  may  prefcribe  to  cut  down  his 
woods,  within  a  foreft,  without  the  view  of  the 
fforefter.  This  <lo£^rine  has  been  frequently  denied ; 
^and  is  fully  difcufled  by  Mr.  Hargrave^  with  his  ufu^  Id. ».  15. 
Jeaming  and  ability. 

S  40.   A  man  cannot  prefcribe  againft  another's   Aldred'sCaf^ 
.prefcription :  for  the  one  is  as  ancient  as  the  other.   9R«P'57- 
Thus,  if  a  man  prefcribes  for  a  way,  light,  or  other  a  Mod.  105 
eafement,  another  cannot  alledge  a  prefcription  to  pre- 
vent the  enjoyment  of  it. 

Mm  4  §41.  Aprc* 
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Hoif  aPre-  $  41.  A  prcfcription  is  loft,  by  unity  of  pofleffiaa 

be  loft,  of  as  high  and  perdurable  an  eftate,  of  the    thing 

I  (aft«  114*.    claimed,  and  of  the  land  out  of  which  it  is  clafmed 

by  prefcription;  becaule  it  is  an  interruption  in  the 

right. 

$  42.  Where  the  fubjeft  matter  of  a  prefcription  is 
deftroyed,  the  prefcription  is  loft ;  as,  if  the  r^air  of 
4  Icp.  8t.      a  caftle  be  claimed  by  prefcription,  and  the  caftle  be 

deftroyed,  the  prefcription  is  loft. 

$  43*  But  an  alteration  in  the  quality  of  the  thing, 
to  which  a  prefcription  is  annexed,  will  not  deftroy 
Cowper  ▼•        the  prefcription  ;  as,  if  a  perfon  prefcribes  in  a  modus 
^ndrews,         decitnandi  for  tithes  of  a  park,  and  the  park  is  dif- 

parked,    yet    the    prefcription  continues:    for   it  is 
azmexed  to  the  land* 

ft  •  V 

4  Rep.  87  «/       S  44*  So,  if  a  man  has  eftovers  by  prefcription  to 

his  houfe,  ahhough  he  alters  the  rooms  and  chambers 
of  it ;  as,  to  make  a  parlour  where  there  was  a  hall^ 
or  a  hall  where  the  parlour  was,  and  the  like  alteradoa 
of  the  qualities,  and  not  of  the  houfe  itfelf,  and 
without  making  new  chimnies,  by  which  no  prejudice 
accrues  to  the  owner  of  the  wood,  it  is  not  any  de- 
(Iruftion  pf  the  prefcription.  And,  although  he 
builds  new  chimnies,  or  makes  an  addition  to  his  old 
houfe ;  by  that  he  ftiall  not  lofe  his  prefcription ;  but 
he  cannot  employ  any  of  his  eftovers  in  the  new 
c^mnies,  or  in  the  part  newiy  added. 

§  45.  A  perfon 
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§  45*  A  perfon  having  two  old  fulling  milk,  to  Luttrdl'a 
\^hich  was  annexed  by  prefcription  a  right  to  a  water-  ^  ^L  %q^^ 
courfe,  pulled  them  down,  and  ere£ted  two  mills  to 
grind  com.  It  was  refolved,  that,  9s  the  mill  was  thp 
fubftance,  and  the  addition  demonftrated  only  the 
quality ;  and  the  alteration  was  not  of  the  fubftance, 
but  only  of  the  quality,  or  the  name  of  the  mill,  and 
that  without  any  prejudice  in  the  water-courfe  to  the 
pwner,  the  prefcription  remained* 

§  46.  Sir  William  Black/lone  obfervcs,  that  *^  eftates,  Dcfccnt  of 


"  gained  by  prefcription,  are  not  of  qourfe  defcendible  quired'by 
*^  to  the  heirs  generally,  like  other  purchafed  eftates,  P^^np^oof 
**  but  are  an  exception  to  the  rule.    For,  properly 


Ci 
C€ 


fpeaking,  the  prefcription  is  rather  to  be  confidered 
as  an  evidence  of  a  former  acquifidon,  than  as  an 
acquifitipn  df  novo :  and,  therefore,  if  a  ip^n  pre- 
^^  fcribes  for  a  right  of  way,  in  himfelf  -  and  his 
^^  anceftors,  it  will  deft:end  only  to  the  blood  of  that 
^'  line  of  anceftors,  in  whom  he  fo  prefcribes ;  the 
.<'  prefcription  in  this  cafe  being,  indeed,  a  fpecies  of 
'^  defcent.  But,  if  he  prefcribes  for  it  in  a  que  ejlate^ 
^^  it  will  follow  the  nature  of  that  eftate,  ih  which 
<'  the  prefcription  is  laid,  and  be.  inheritable  in  the 
^*  fame  manner ;  whether  that  were  acquired  by  de- 
*^  fceht  or  purchafe :  for  every  acceflbry  foUoweth  the 
^^  nature  of  its  principal,*' 
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CHAP.  11. 
jQf  $be  St^itHies  of  Limitaikm. 


§  I.  Negative  Prefcripiion. 

4,  Statutes  of  Limitation, 

5.  At  to  IVriti  pf  Right, 

7.  Jit  to  Prefcrtfitive  Rightt, 
Q.  At4o  jtvommet^ 
10.  At  to  Wriit  of  FormedoH* 
4d.  AttoiBHtry  Upon  Laadt  and 

EjeSmeMtt, 
Wi.  'The  Entry  mu/i  be  on  the 

'Land. 
33.  And foUowed  by  an  A3ion* 
S^.«  Where  4t  Per/on  acqoiru  m 

new  Rigit, 
37.  There  moBt  he  an  adver/e 

*^^^on» 


^34.  To  -what  Perfint  andE/LMfts 
thefe  Statutes  extauL 
37^  Nulius  Tcmpu3  A3. 

40.  What  Perfons   and  ^fiataa 

-atr  not  midtin  the  Sis-- 
tutet, 

41.  Eedffi^ieal^'iot^fmfwtimi^ 

42.  ddvow/ons, 

44.  Rents  created -iy  Deed. 

47.  Feakyt  ^x. 

49.  Savings  in  the  StaftOet    of 

53*  Where  Equity  jadol^ts  the  Do£- 
trim  of'Uottia^oms. 


Section  !• 
^frr^iffi  ^cottd  ibrt  of  prefcripdon  is  tbat 

^  nifas  ftom  the  ievecal  Aatutes  of  i  limitation ;  in 
ifioi&qusncb  of  ^;rbich,  no3£don  can  he  brought  for 
llie  itCM^t^  of  lands  or  tenements  after  an  unin- 
•Cemipted^)offisfiion'of  a  oerdin  number  of  years. 


Fo.  52  a. 


This  kind  of  prefcription  isjts.a^tientAS  that  whidi 
arifes  from'  immemorial  ufage:  for  Braffon  lays, 
**  Longa  enim  pojfejfto  (ftcutjus)  parit  jus  foffideTidi^ 
^^  €t  tollit  actionem  veto  domino^  quandoque  unanij  qttan* 
doque  aliantj  quandoqtte  omnem  ;  quia  omnes  a£Hones 
in  mundo^  infra  certa  temporal  habent  limitationem.'* 

It 


<c 


(C 
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Tt  is  diffefreht  from  the  fbhner;  fbr,  by  thk,  a  origlt 
is  acquiftid  to  an  Imcoipdfcal  ftCMditlaiseot ;  lyut^  by 
this  laft  kind,  the  remedy  for  the  recovery,  either  of 
it  corporeal  or  incci^real  hereditament,  (s  takda  a^y ; 
from  X«*encc,  it  is  called  a  Ihgtahe  iPreferiptkn. 

« 

^  4.  %  the  ol^  W,  no  fdfitt  could  be  dlfegeS  "by  i  loft- 1«+*. 

the  demandant  in  a  fcaJ  adion,  btrt  from  ihe  lime  xff 

Henry  i.     By  the  ftatute  of  Merton^  20  Hen.  3.  the  sinft.  94* 

feifin  muft  have  T^eeh  alleged  from  the  time  of -Hen.  4.  j 

ahd  by  the  ftatute  of  Wejiminjier  the  firft,  .3  Edfo.  %-.  Id.  238. 

c.  39.,  the  feifin  muft  'feive  becsn  alleged  froin  <fe 

tiine  ci  Richard  i. 

§  3.  The  period,  eftabliflied  by  the  laft  of  thefe  tli- 
tutes,  encreafed  every  day,  till  at  laft  it  was  ho  limita- 
tion at  all ;  fo  that  it  became  neceflary  to  fix  a  certain 
time,  within  which  a  claim  to  lands  and  tenements  muti: 
be  macle ;  and  beyond  which,  atn  undrfturbed  poflef- 
fion  became  a  good  title,  by  operating  as  a'bar  to  evei^ 
kind  of  adion, 

S  4.  This  was  eflfeded  by  the  ftatiites  ^%Hen.  8.   statutes  of 
c.  32,  and  21  Jac.  i.  c.  16.,  which  were  made  for  ^*"»t«^'»on. 
quieting  men's  eftates,  and  avoiding  fuits  ;  and  which 
have,  therefore^  be^n  called  Statute^  ofRe^ofe. 

§  $.  The  firft  fedion  of  the  ftatute    32  Hen.  8^  As  to  writs 
^ftiaas,  that  no  pcrfon  ftiall  fciVe  any  writ  of  qght  of  ^^^^^ 
'isvf  rtanors,  iands,  tenements,  or  hereditaments,  of 
^e-pofio^on  bf  their  alK:eftor  or  {vedeceffor^  but  only 

of 
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of  the  fdfin  of  fuch  anceflor  or  predeceffar^   \irtthiii 
fixty  years  next  before  the  tefie  of  the  fame  writ. 

Dally  ▼.  S  6.  In  confequence  of  this  ftatute,  a  writ  of  rieht 

King,  ^  ^      ^       ^  ^      ^ 

I  Hen.  Black,   cannot  be  now  maintained  by  any  perfcm,  vsdthavX 

R  I 

fhe¥dng  an  adual  feifin  by  taking  the  ejflets  or  profits^ 

either  in  the  demandant  faimfelf,  or  the  anceftor  under 

whom  he  claims^  within  fixty  years* 

Ai  to  pre-  g  7.  As  to  rights  acquired  by  immemorial  ufage,  it 

Ktghss.  has  already  been  flated,  that  they  might  formerly  have 

been  claimed,  though  the  adual  enjoyment  of  them 
had  been  fufpended  for  any  number  of  years  :  but,  in 
confequence  of  the  firfl  feftion  of  this  ftatute;,  no  per- 
fpn  can  now  prefcribe  for  any  hereditaments  of  th^ 
poffcflion  of  his  anceftors  or  predeceffors,  but  only  of 
the  feifin  or  poffeffion  of  fuch  anceftors  or  predeceflbrs, 
who  fhall  be  feifed  of  fuch  hereditaments  within  fixty 
BrooL  Read,  years  before  the  faid  prefcription,  made  or  had.     But 
^*  a  prefcription  in  a  ^ue  e/iate  is  not  within  this  (latute* 

As  to  Avow-       §  8.  By  the  fourth  fe&ion  of  this  ftatute,  it  is  en- 
""•  a£ted,  that  no  perfon  or  perfons  fhall  make  any  avowry 

or  cognizance  for  any  rent,  fuit,  or  fervice,  and  allege 
any  feifin  thereof  in  the  poifeflion  of  his  or  their  an- 
ceftors  or  predeceffors,  or  in  his  own  poffeffion,  or  in 
that  of  any  others,  above  fifty  years  next  before  the 
making  of  the  faid  avowry  or  cognizance. 

4  Rep.  10  a.        S  9*  lo  all  thefe  feffions  of  the  ftatute  32  Hen.  8. 

the  word  feifin  is  ufed  indefinitely ;  and,  therefore,  if 
the  aft  had  gone  no  farther,  this  word  ftiould  be  ,con- 

3  ftrucd 


"•ra 
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ftrued  according  to  the  fubjeft  matter,  fometimes  for 
affcual  feifin,  fometimes  for  feifm  in  law :  and  there- 
fore, as  to  the  writ  of  right,  it  fhall  be  intended  of  art 
aSual  feifin  ;  and,  as  to  avowries,  it  extends  to  feifin 
in  law,  as  well  as  to  feifin  in  fa£):,  or  adual  feifin. 

§  10.  By  the  ftatute  21  Jac.  i.e.  16.  f,  i.  all  writs  As  to  Wnw 
oiformedon  in  defcendery  remainder,  oV  reverter,  of  any 
manors,  ^c.  muft  be  fued  and  taken  within  twenty 
years  next  after  the  title  and  caufe  of  adion  firft  de- 
fcended  or  fallen ;  and  at  no  time  after  the  faid  twenty 
years. 

§  1 1 .  In  confequence  of  the  words  "  firft  defcended 
or  fallen,"  if  a  perfon  entitled  to  an  eftate  tail,  with 
remainder  over,  neglefts  to  bring  his  writ  of  formedon 
within  twenty  years  after  his  right  accrues,  he  and  his 
iflue  will  be  for  ever  barred.  But  the  perfon  in  re- 
mainder will  be  allowed  twenty  years,  from  the  deter- 
mination of  the  preceding  eftate  tail,  to  bring  his  writ 
of  formedon,  although  fuch  preceding  eftate  tail  fhould  - 
continue  for  centuries. 

S  12.  By  the  fame  ftatute,  it  is  &rther  enafted j  that   As  to  Entry 
no  perfon  fhall  make  any  entry  into  lands,  "i^c.  but   ^n^  Eica- 
within  twenty  years  next  after  his  right  or  title,  which   mcnti. 
fhall  firft  defcend  or  accrue  to  the  fame  ;  and,  in  de- 
fault thereof,  fuch  perfon  fo  not  entering,  and  their 
heirs,  fhall  be  utterly  excluded  and  difabled  from  fuch 
entry  after  to  be  made. 


^N^ 


§13.  In  confequence  of  this  laft  claufe  in  the  fta-' 
tute  21  Jac.  i«,  a  peaceable  pofieifion  for  twenty  years 

V 

takes 
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m  that  cafe,  give  a  right :  and  there  would  be  no 
remedy  for  the  fee-fisaple  hy  ximt  of  right»  after  iiich 
poffeflion,  and  a  releafe  of  aftions. 

Tit.  39.  c.  I.       S  14.  It  has  been  ftated  in  a  former  title,  that,  ixrliere 

a  popf^a  has  a  right  of  pofleflion,  it  is  ufually  and  pro- 
perly called  a  Right  0/ Entry.    And  a$  no  perfon  c^n 
maJBfain  any  ejedment  without  fuch  a  right  of  entry, 
it  follows,  that  twenty  years  adverfe  pofleffion  is  a  g^ood 
h^  to  an  ejeSxneat. 

Stocker  n  S  '  5*  -^  uwnterruptcd  poffefEon  for  twenty  years, 

1  Ld!lLym.    ^^  Only  giyes  4  right  of  poUeffion  which  cannot  be 
aVaik.  421.    ^v*^^  ^y  entry,  but  allb^  gives  a  right  of  entry ;  fo 

that,  if  a  perfpn,  who  ha|  had  fuch  a  poffeiSon,  is 
tijmcd  out,  he  may  lawfully  enter,  and  bring  an  cjed- 
ment  for  its  recovery,  upon  which  he  will  be  entitle4 
to  judgment.  So  that  a  polTeflion  for  twenty  yeax^ 
in  this  cafe,  forms  a  pofltive  prefcription. 

tinft.  33a  j.       §  i6.  Where  an  eftate  tail  is  difcontinued,   the 

eftates  in  remainder  and  reverfion  expe£tant  thereon 
are  divefted,  and  the  iflue  in  tail,  and  alfo  die  perfons 
entided  to  the  eflates  in  remainder  and  reverfion  are 
barred  of  their  entry,  and  driven  to  thdr  adion. 

Id.  325^.  S  17.  An  eftate  tail  may  be  difcontinued  by  five 

different  modes  of  conveyance ;    feoffment,  fine,  re- 
Driver  V.        cQvery^  releafe,  ^d  confirmatiQn  with  warranty.    Qut 

I  H.^Bhck.     no  perfQn  can  create  a  difcontinuance,  who  ij»  DQt  j^i 
R.  269,  the 


.^^ 
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the  a&ual  pofleffion  of  the  eftate  tail  by  force  of  the 
intaiL 

%  1 8.  Where  a  tenant  in  tail  conveys  away  an 
eftate,  without  creating  a  difcontinuance,  the  right  of 
entry  of  the  iflue  in  tail  h  not  taken  skway ;  and,  there- 
fore, the  iflue  may  enter,  and  bring  an  eje&ment,  at 
any  time  within  twenty  years  after  the  death  of  the 
tenant  in  tail.  But,  if  the  tenant  in  tail  makes  a  leafe, 
which  is  valid  againft  the  iflue,  the  right  of  entry  U 
thereby  poflponed  to  the  determination  of  the  leafe, 
and  the  twenty  years  will  not  begin  to  run  till  that 
perio(fe 

5  19.  If  a  leafe  be  void,  or  be  confidered  as  a  trujl 
for  the  perfon  entitled  to  the  inheritance,  it  will  not^ 
in  that  cafe,  create  an  adverfe  pofieflion ;  and,  confe-   infnu 
quently,  will  not  prevent  the  fltatutes  of  limitation  from 
running. 

* 

5  ad.  By  an  indenture  of  fettlemmt,  made  in  the   Taylor  r. 

Horde 

year  1668,  the  eftates  in  queftion  were  limited  to  the    i  Burr!  Rep. 
ufe  of  Sir  Robert  Afiyns  the  elder  for  Kfe,  remainder   ^' 
to  Sir  Robert  Athyns  the  younger,  and  die  heirs  male 
of  his  body  by  his  then  intended  wife,  remainder  to  the 
right  heirs  of  Sir  Robert  Afiyns  the  dder,  with  a  power 
td  Sir  R.  Atkyns  the  elder  and  Sir  R.  Atkym  the. 
younger,  when  they  fhould  be  refpeftively  in  pofleflion, 
to  demife  the  faid  premifes  to  any  perfon  or  perfons, 
for  one,  two,  or  three  lives,  refcrving  the  ufual  rents ; 
and  alfo  a  power  to  Sir  Robert  Atkym  the  father,  to^ 
limit  die  premifes  to  the  ufe  of  any  woman  he  fliould 

8  marry 
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nmry^  for  ber  life,  bj  way  of  jotuture.  Sir  Robeiff 
jitiym  the  hthcr^  in  i68i»  made  an  appointment  of 
tbe  premifes,  by  way  of  jointure,  to  ^nn  Dacres  for 
her  life^  and  foon  aftir  married  hep. 

Sir  Robert  Atkyns  the  £ither,  by  indentute,  dated 
in  1698,  under  his^hand  and  feal,  and  attefted  by  three 
witnefies,  between  himfelf  of  the  one  part  and  Th&mas 
Dacres  of  the  other  part,  reciting  bis.  power' of  leaiin]^  y 
in  confideration  of  the  rent  referved,  ai\d  in  purf uance 
of  the  faid  power,  demifed  the  preinifes  to  Tbammsy 
Robert  J  and  John  Dacresy  and  their  allims^  for  and 
during  their  natural  lives,  and  the  life  of  the  longer 
Kver  of  them,  referving  a  yearly  rent  of  360  /.     And 
in  this  leafe  was  contained  the  following  ctaufe' :  ^^  The 
^^  true  intent  and  meaning  of  this  eftaie  or  term  for 
**  lives,  fo  hereby  granted  and  made  to  the  fidd  Tbo^ 
**  mas  Dacresy  R.  Dacresy  and  John  Dacresy  and  the 
furvivor  of  them,  being  to  preferve  the  faid  remain- 
der  fo  limited  in  the  premifes  by  the  faid  recited  in- 
^  denture,  to  the  right  heirs  of  the  faid  ^\r  Rob&rt 
^^  Atkyns  party  to  thefe  prefents,  and  to  fuch  perfon 
^^  or  perfons  to  whom  the  faid  Sir  R.  Atkyns  (hall  any 
**  way  difpofe  of  the  fame,  from  being  barred  by  any 
•*  recovery  to  be  fuffered,  or  by  any  other  ad  to  be 


<€ 


attempted  or  done  for  the  barring  of  the  {ame.'' 
John  Dacres  alone  executed  a  letter  of  attorney,  re- 
citing the  faid  leafe,  and  empowered  Thomas  Barker 
to  take  livery  of  the  premifes  from  Sir  Robert  Atkyns 
tl^e  fitther,  for  himfelf,  and  for  Thomas  and  Robert 
DacreSy  and  every  of  them  in  their  names,  and  for 
their  ufe,  according  to  the  purport  of  the  faid  inden- 

ture» 
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tare>  and  to  enter  and  take  pofleffion  of  the  laid  pre- 
mifes,  to  the  ufe  of  them  and  every  of  them. 

Sir  Robert  AtAyns  the  £pither  did»  in  his  own  perfon^ 
deliver  feifin  and  pofleffion  of  the  faid  premifes  to  the 
ialAThomaiBarkery  to  the  ufe  of  the  indiTbomasy  Robert^ 
•  and  Jobn  Dacres.  But  the  leffbes  were  never  in  pof« 
feflion  of  the  premifes  ifi  queftiony  otherwife  than  by 
the* faid  livery":  nor  did  they  fever  receive  or  pay  any 
rent,  for  or  in  refpe£t  of  the  faid  premifes ;  and  the 
faid  leafe  was  not  found  in  the  cuftody  oi  Thomas 
Dacres  J  the  fyrviving  leflee,  at  the  time  of  his  death. 

*  Sir  Robert  Atkyns  the  father  made  his  will  in  1 709, 
and  thereby  devifed  his  reverfion  in  fee  in  the  premifes 
in  queflion,  and  alfo  the  leafe  made  to  the  Dacres  by 
yohn  Tracy  the  leflbr  of  the  plaintiff,  (who  after- 
wards took  the  name  of  Atkyns )j  in  tail,  with  feveral 
remainders  over. 

Sir  Rjobert  Atkyns  the  father  died  in  1709  ;  where- 
upon  his  widow  entered  upon  the  premifes,  claiming 
the  fame  for  her  life  as  her  jointure,  and  was  in  po£» 
feffion. 

Sir  Robert  Atkym  the  younger  brought  an  ejefhnent 
againft  his  fether's  widow,  for  the  recovery  of  the  pre- 
mifes in  queiUon,  when  a  verdid  was  found  for  the 
plaintiflf,  and  judgment  entered  up  accordingly. 

Soon  after  this  judgment  was  obtained,  and  during 

the  life  of  the  widow,  Sir  Robert  Atkyns  the  fon  en- 

VoL.  m.  N  n  tercd 
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tered  into^  and  was  in  poffeflion  of  the  premifes^  aact, 
by  indenture  of  feoflFment,  conveyed  the  fame  to  JFame^ 
Earl  and  his  hdrs,  fot  the  purpofe  of  making  him  a 
tenant  to  the  pradpe^  in  order  that  a  common  recovery 
might  be  fuffered  thereof  to  the  ufe  ef  Sir-  Rabert 
Atkjns  the  fon,  in  fee-fimple ;  and  livery  of  fdfin  wad 
given  to  the  faid  James  Early  and  a  common  recovery 
duly  fuffered,  to  the  faid  ufes. 


Sir  Robert  Atkyns  continued  in  pofleffion  until  AV 
vember  1 7 1 1 ,  when  he  died  without  iffue  male  of  his 
body  by  Lovis  his  wife,  who  furvived  him« 

Dame  Ann  Atkyns^  the  widow  of  Sir  Robert  Atkyns 
the  father,  brought  an  ejeftment  in  the  King's  Bench 
in  Hilary  term  171 1^  for  the  recovery  of  the  faid  pre* 
mifes  ;  and,  having  obtained  a  verdid  and  judgment 
thereupon,  entered  into  poffeflion  of  the  fame  premifes, 
and  condnued  in  poffeflion  thereof  until  the  9tfa  of 
Oilober  1712,  when  flie  died. 

Soon  after  the  deslth  of  Dame  Ann^  Robert  AtkytUj 
tn^ho  was  nephew  and  heir  at  law  of  Sir  Robert  Atkyns 
the  fon,  entered  into  the  premifes  in  queflion,  and 
continued  in  poffeflion  until  March  1753^  when  he 
died ;  Thomas  DacreSy  the  furvivor  of  the  three  per-- 
fons  named  in  the  leafe,  died  in  July  1752* 

John  Atkynsy  the  leffor  of  the  plaintiff,  never  was  in 
poffeflion  of  the  premifes,  or  entered  thereon,  until  the 
15th  December  1752,  when  he  entered  upon  the  fame, 
claiming  as  devifee  under,  and  by  virtue  of  tile  will  of 

Sir 
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Sir  Robert  Atkyns  the  father,  and  demifed  to  the 
plaintiff. 

Two  gteat  queftions  arofe  upon  this  cafe*  ift,  Whe* 
ther  the  recovery  was  good  and  valid  to  bar  the  rever* 
fion  in  fee  which  was  devifed  to  John  Atkyns.  ad, 
whether,  fuppofing  the  recovery  was  bad,  the  plaintiif 
was  barred  by  the  ftatute  of  limitations.  The  Court 
of  Bjng^s  Bench  being  of  opinion,  that  the  recovery 
was  bad,  and,  therefore,  did  not  bar  the  claim  of 
the  plaintiff,  it  then  became  neceifary  to  determine, 
whether  the  leflbr  of  the  plaintiff  had  made  his  entry 
within  twenty  years  after  his  title  accrued,  for,  other- 
wife,  he  was  barred  of  his  remedy  by  the  ftatute  of 
limitation*  I  fhall  ftate  the  opinion  of  the  court,  as 
delivered  by  Lord  Mansfield  on  this  laft  queition. 

An  ejedment  is  a  poffeffory  remedy,  and  only  com* 
jpetent  when  the  leffor  of  the  plaintiff  may  enter  :  there-^ 
fore,  it  is  always  neceflary  for  the  plaintiff  to  (how,  that 
his  leffor  had  a  right  to  entef,  by  proving  a  poffeffion 
within  twenty  years,  or  accounting  for  the  want  of  it> 
Under  fome  of  the  exceptions  allowed  by  the  ftatute* 
Twenty  years  adverfe  poffeffion  is  a  pofitiye  title  to  th« 
defendant ;  it  is  not  a  bar  to  the  adion  or  remedy  of 
die  plaintiff  only,  but  takes  away  his  right  of  po& 
lel&on.  Every  plaintiff  in  eje&nent  muft  ihcw  a  right 
of  pofleflion  as  well  as  of  property,  and,  therrfore,  the 
defendsmt  needs  not  plead  the  ftatute,  as  in  the  cafe 
of  aftions.  The  queftion,  then,  is,  whether  it  appears, 
that  the  Itffor  of  the  plaintiff  might  enter,  when  he 

Nn  2  brought 
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brought  this  ige£fanent.    On  the  9th  November  r  ^  x  i. 


Sir  Robert  Atkyns  the  younger  died  without  iflue 
On  the  loth  oiOilober  1712,  Lady  Atkyns  the  joint- 
refs  died.    Then  accrued  the  title  of  entry  of  the  leflbr 
of  the  plaintiff;  his  only  excufe  for  not  entering'    is^ 
that  he  was  prevented  by  the  leafe  to  the  three  Dacresm 
That  upon  the  death  of  Thomas  Dacresj  the  furviving- 
leflee,  cm  the.  33d  July  1753,  a  new  title  of  entry  ac- 
crued, upon  which  he  entered  on  the  15th  December 
1753,  and  brought  this  ejedment.    Three  anfwers  ar» 
given,  any  one  of  which,  if  well-founded,  is  fuffideat. 

I  ft.  That  the  leafe  was  abfolutely  void,  and  of  no 
effed. 

ad,  If  good,  it  determined  by  the  eftate  tail  bemg 
fpent,  by  the  ezprefs  tenor  of  the  demife. 

3d,  If  fubfifting,  yet,  upon  the  extinftion  of  the 
eftate  tail,  it  was  a  truft  to  attend  the  inheritance  in 
the  leflbr  of  the  plaintiff,  and  made  part  of  his  title- 
deeds,  therefore  could  not  (top  the  ftatute's  running, 
to  prote£t  an  adverfe  pofleffion,  nor  give  him  any  new 
right  of  entry. 

1  ft.  That  the  leafe  was  void.  Sir  Robert  Atkyns  the 
father  b^g  only  tenant  for  life,  could  by  virtue  of  his 
ownerfiiip  make  no  eftate,  to  continue  after  his  death  ^ 
this  leafe,  therefore,  after  his  death,  can  only  be  fup^ 
ported  by  his  power,  if  it  was  made  purfuant  to  it : 
whether  it  was  made  purfuant  to  his  power,  is  the 
queftion. 

ift.  It 
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ift.  It  is  no  leafe  at  all ;  the  very  definition  of  a 
leafe  \%y  a  contra^  between  lord  ihd  tenant^  by  which 
both  are  bound  in  mutual  ftipulation.  But  the  lefleos 
are  not  bound  by  this  leafe,  they  never  executed 
it ;  nor  does  it  appear  that  they  knew  or  confented 
to  it. 

2d,  Suppofmg  the  leafe  to  be  good,  it  determined 
when  the  eflate  tail  in  Sir  Robert  Atkyns  the  younger 
was  fpent,  by  the  exprefs  terms  of  the  demife. 

3dly,  Suppofing  the  leafe  to  be  valid  and  fubfifting» 
it  is  a  truft,  and  devifed  as  fuch  to  attend  the  inherit- 
ance  of  the  leiTor  of  the  plaintiff,  which  came  into 
pofleilion  the  9th  of  October  1 7 1 2,  at  which  time  his 
title  and  right  of  entry  firft  accrued. 

This  leafe  was  one  of  his  muniments,  a  mere  weapon 
in  his  hands ;  and  it  would  be  going  a  great  way  to 
fiiy,  fuch  a  form  fhould  take  from  an  adverfe  pofleffion 
the  benefit  of  the  ftatute« 

Judgment  was  given  for  the  defendants; 

A  writ  of  error  was  brought  in  the  Houfe  of  Lords.  6  Bra.  Pari. 
The  counlel  were  allowed  to  argue  the  lafl  point  firft ;  ^^* 
becaufe,  if  their  Lordfhips  fhould  be  of  the  fame 
opinion  with  the  Court  of  King's  Bench,  that  this 
eje£bnent  was  barred  by  the  ftatute  of  limitations, 
it  would  be  quite  unneceffary  to  go  into  the  firft 
quefUon. 

N  n  3  All 
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All  the  Judges  were  ordered  to  attend^  to  wboBiy 
after  the  arguments  at  the  Bar  were  oyer,  the  Houfe^ 
.   propofed  the  following  queftioxb 

**  "Whether  fuflScient  appears,  by  the  fpecial  Terdi£l 
*'  in  this  cafe,  to  prevent  the  lejTor  of  the  plaintiff,  by 
**  force  of  the  ftatute  of  limitations  of  the  2 1  ft  of 
<^  king  James  the  firft,  from  recovering  in  this  cjeS- 
*^  ment  ?'* 

Whereupon,  the  Lord  Chief  Juftice  JVilles  having 
cpaferred  with  the  reft  of  the  Judges,  delivered  their 
unanimous  anfwer ;  ^^  That  fufficient  does  appear,  by 
*'.  the  fpecial  verdidt  in  this  caufe,  to  prevent  the  leffor 
*^  of  the  plaintiff  by  force  of  the  ftatute  of  limita* 
♦*  tions  of  the  i?i  Jac^  i»  from  recovering  in  this 
**  ejedkmept." 

Whereupon,  the  judgment  of  the  Court  of  Eisg'a 
Bench  was  affirmed. 

The  Entry  §21.  With  refpeft  to  the  entry  or  claim,  which  is 

Sc  LanA^       required  to  preferve  a  right,  it  has  been  refolved;  that, 

in  proving  an  entry  or  claim,  it  is  neceffary  to  produce 

evidence  of  its  being  made  upon  the  land  claimed. 

Ford ▼. Grey,    unlefs  there  be  a  fpecial  reafon  to  the  contrary;  an4 

i  S^.  285.     ^^fo  that  it  was  not  a  cafual  entry,  but  that  it  waa 

made  aninio  clamahdu 


Grcev.Rolle,        §  22.  On  a  fpecial  verdift,  the  fingle  queftion  was^ 
716.  whether  the  entry  of  cejltd  que  truji  would  be  fufficient 

to  avoid  the  ftatute  of  limitations,  2 1  ^ae.  \.    And  it 

was 
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vas  held  clearly  by  the  whole  court,  that  fuch  entry 
Yrz%  fufficient  to  avoid  the  ftatute,  and  that  they  would 
not  hear  an  argument  on  the  point* 

5  23.  By  the  ftatute  4  Ann.  c.  i6,  f.  16.  it  is  And  followed 
ena&ed,  that  no  claim  or  entry,  to  be  made  of  or 
upon  any  lands,  tenements,  or  hereditaments,  fhall  be 
fufficient  within  the  ftatute  of  limitations ;  unlefs^ 
upon  fuch  entry  or  claim,  an  adion  ihall  be  com- 
menced within  one  year,  next  after  the  making  of  fuch 
entry  or  claim,  and  be  profecuted  with  tStOi. 

§  24.  Where  a  perfon  acquires  a  new  right,  he  is   Where  a  per- 
allowed  a  new  period  of  twenty  years  to  purfue  his   nJj^^^^Igh"  * 
remedy,  though  he  has  neglefted  the  firft ;  it  being  a 
maxim  in  law,  ^ando  dua  jura  in  un&  perfons  concur ^ 
runty  aquum  eji  acji  ejfent  in  diverjis. 

%  25.  A  tenant  in  tail  of  lands,  held  in  ancient   Hunt  v. 

H  Matt 

demefne,  conveyed  them  by  fine  in  the  court  of  an-  f  salk^t^o 

cient  demefne  to  three  perfons,  for  their  lives;  and  aSalk.42i. 
afterwards  levied  another  fine  of  the  reverfion,  in  the 
fame  court,  to  the  ufe  of  himfelf  and  his  heirs. 

It  was  determined,  that  the  firft  fine  created  a  dif* 
continuance  of  the  eftate,  and  took  away  the  entry  of 
the  liTue  in  tail  during  the  lives  of  the  three  perfons, 
to  whom  the  firft  fine  was  levied ;  but  that  the  fecond 
fine  did  not  make  any  difcontinuance :  and  therefore, 
although  the  ifllie  in  tail  had  negleded  to  bring  his 
formedon  within  twenty  years  after  the  death  of  his 
ahceftor,  when  his  right  firft  accrued  j  yet,  when  the 

N«4  Wl 
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laft  life  dropped,  the  difcontinuance  was  determiiifidU 
and  the  heir  acquired  a  new  right  of  entry,  for  the 
purfuit  of  which  he  was  allowed  by  the  ftatute 
31  Jac.  X.  a  new  period  of  twenty  years.  For,  when 
a  perfon  has  a  right,  and  feveral  remedies,  the  dilr- 
charge  oi  the  one  is  not  a  difcharge  of  the  other:  and. 
the  word  *^  right,"  in  the  ftatute  of  limitations,  means 
a  right  of  entry. 

4  Bto.  Par.  Upon  a  writ  of  error  in  the  Houfe  of  Lords,  it  was 

Ca.  66.  contended  for  the  plaintiff,  ift,  That  the  fine  did  not 

create  a  difcontinuance,  the  confequence  of  which 
was,  that  the  right  of  entry  of  the  iffue  in  tail  com- 
menced immediately  on  the  death  of  the  tenant  in  tail^ 
which  happened  in  1663,  ^bove  twenty  years  before  ^ 
the  iffue  entered,  and  therefore  his  entry  was  barred 
by  the  ftatute  of  limitations.  2dly,  Hiat  the  difcon** 
tinuance,  if  any,  did  not  determine  with  the  eftate 
for  three  lives,  but  ftill  continued  to  bar  the  entry  of 
the  Iffue  in  tail  by  the  common  law;  becaufe  a  fee 
paffed  by  the  firft  fine  to  the  cognizee,  and  therefore 
the  difcontinuance  was  of  the  whole  fee.  But  if  the 
firft  fine  alone  did  not  work  a  difcontinuance  in  fee 
yet  the  fecond  fine  and  warranty  did,  in  order  that 
the  warranty  might  be  preferved.  3dly,  That  the 
entry  was  barred  by  the  ftatute  of  limitations,  which 
enads,  that  no  perfon  fhall  enter  into  lands  but  within 
twenty  years  after  his  right  or  title  fhall  firft  defcend 
or  accrue.  In  this  cafe  the  firft  right  or  title  that  de- 
fcended,  was  a  right  of  adion,  viz.  to  a  formedon, 
which  accrued  to  the  iffue  immediately  on  the  deatbt 
of  the  tenant  in  tail,  which  happened  above  thirty-five 
years  before,  and  the  iffue  havmg  neglefted  for  above 

twenty 
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twenty  years  to  fue  for  the  eftate  was  thereby  barred, 
not  only  of  his  a£lion^  but  of  his  entry  alfo.  For 
otherwife  a  man  might  ^ter  into  lands  when  he  had 
no  way  by  law  to  recover  them^  having  loft  that  re- 
medy by  his  own  default;  which  would  be  abfurd  and 
inconvenient  with  refped  to  purchafers,  and  the  dif* 
turbancs  of  long  poflaflbrs. 

On  the  other  fide  it  ^1^  contended  that  the  only 
queftion  in  the  cafe  was,  whether  the  leflbr  of  the 
plaintiff  might  lawfully  enter  after  the  determination 
,x>f  the  eftate  for  three  lives,  granted  by  the  firft  fine  ; 
for  it  was  not  pretended  that  a  fine  levied  in  a  court  of 
ancient  demefne  would  bar  an  eftate  tail.  That  the 
firft  fine  made  a  difcontinuance  of  the  eftate  and  took 
away  the  entry  of  the  tenant  in  tail  during  the 
lives  of  the  leffees  only ;  but  that  the  grant  of  the 
reverfion,  by  the  fecond  fine,  did  not  make  a  difcon- 
tinuance in  fee ;  and  confequently  when  the  laft  life 
dropped  in  September  1793  the  difcontinuance  was  de- 
termined,  and  the  right  of  entry  revived :  and  there- 
fore the  iffue  in  tail  might  lawfully  enter,  and  was  not 
barred  by  the  ftatute  of  liipitations,  his  right  not 
accruing  till  1693* 

The  judgment  was  affirmed 

%  26,  It  is  faid  by  Lord  Hardwicke^  that  a  remain-   ,  VetR.syS. 
German,  expedant  on  an  eftate  for  life  or  years,  to 
whom  a  right  to  enter,  or  to  bring  an  ejectment,  is 
given  by  the  forfeiture  of  the  tenant  for  life  or  years, 
is  not  bouitd  to  do  fg.    Therefore,  if  he  comes  within 

his 
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his  time  after  the  remainder  attached,  it  will  be  good  t 
nor  can  the  ftatute  of  limitations  be  infifted  on  agaioft 
him,  for  not  coming  withii/  twenty  years  after  Iiis 
title  accrued  by  forfeitifre. 

« 

There  muft  §  27.  No  perfon  can  be  barred  by  the  ftatutes    of 

Poffcffion.        limitation,  unlefs  he  is  out  of  poflfeffion.     Thus,  Lord. 

Coke^  fpeaking  of  the  ilatute  of  fines,  which  is  in  fa^t 
9  Rep.  106  a.   a  flatute  of  limitations,  fays,  "  He,  who  has  the  eftate 

^  or  interefl  in  him,  cannot  be  put  to  his  afUon^ 
**  entry,  or  claim  :  for  he  has  that,  which  the  adion, 
*'  entry,  or  claim,  would  veil  in  or  give  him.*'— 
From  which  it  follows,  that  no  perfon  can  plead  the 
ftatutes  of  limitations,  unlefs  his  poiTeflion  has  been 
adverfe  to  that  of  the  perfon  who  claims  againft 
him* 

Kan.  Ejed.  $  28.  A  perfon  is  not  afief^d  by  the  fhttutes  of 

^  limitaticm,  where  the  poffcffion  is  in  the  hands  of  his 

tenant,  who  has  paid  him  rent  within  the  time  of 
limitation :  for,  the  polTeiEon  of  a  lefTee  for  years  is 
the  poffef&on  of  his  leflbr,  and  payment  of  rent  is  an 
acknowledgement  of  the  poifeilion ;  fo  that,  during" 
the  continuance  of  the  leafe,  and  payment  of  rent^ 
the  lefTor  is  in  no  fort  of  default :  for  he  cannot  enter 
and  take  the  aftual  poflefHon,  till  the  leafe  be  exph-ed^ 
but  then  it  feems  he  fhould,  becaufe  his  right  of  entry 
then  firft  accrues. 

5  29.  Where  a  perfon  has  conveyed  away  the  legal 
eftate  in  lands  to  a  truftee  for  himfelf,  for  any  partin 
cular  purpofe,  and  continues  to  hold  the  poflefOon  x 
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he  1>eGome3  tenant  at  will  to  fach  traftee ;  and,  hk 
pofieilioV  not  being  adverfe  to  the  title  of  the  truftee» 
the  flaeutes  of  limitation  will  not  operate  in  fuch  a 
cafe. 

g  30.  Joint  tenants,  coparcener^  and  tenants  in  Vide  Tit.  18, 
comniony  haying  a  joint  pofieffion,  and  occupation  of  '^*  *^* 
the  who)e ;  it  follows,  that  the  pofli^ffion  of  any  one 
of  them  is  the  pofleflion  of  the  others  or  other  of 
them,  fo  as  to  prevent  the  ftatutes  of  limitation  from 
afieding  them  :  nor  will  the  bare  perception  of  all  the 
rents,  and  profits,  by  one,  amount  to  an  oufter  of  the 
other.. 

§  31.  In  ejedment  on  a  trial  at  bar,  the  ftatute  of  Fordr.Gity^ 
limitations  was  infiftcd  on ;  but  it  was  ruled  by  the   g  MoA^A'. 
court,  that  the  pofleffion  of  one  joint-tenant  was  the 
poffeffion  of  the  other,  fo  far  as  to  prevent  the  ftatute  2  Atk.632. 
of  limitations* 

The  fame  point  was  determined  as  to  coparceners 
in  the  cafe  of  Davenport  v.  Tyrrell ;  and^  as  to  tenants   Tit.  19.  f.9. 
in  common,  in  the  cafe  of  Fairclaim  v.  Sbackleion^      i  -^o.  .  13% 
whkh  have  already  been  dated. 

§  32.  A  perfon  being  feifed  in  fee,  having  two  Reading  ▼. 
daughters,  devifed  his  lands  to  his  grandfon  by  his  ^  &iik."42a, 
eldeil  daughter  in  fee,  the  eldeft  daughter  being  dead 
at  the  time  of  the  devife.  The  grandfon  died  without 
iflue  ;  and  the  heir  of  the  grandfon  being  the  heir  on 
the  part  of  the  fether,  and  the  heir  of  the  coparcener, 
^tered  into  the  land,  and  took  the  profits  by  moieties 

for 
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for  twenty  yext%  togedier ;  thinking,  according  to  the 
opinion  of  Lord  HaU  in  his  younger  years  (wh#  was 
then  counfel)  that  the  devife  was  void  for  one 
moiety. 


Now,  the  miftake  bemg  difcovered,  the  hdr  of  the 
grandfon  brought  an  ejedtment  againfl:  the  heir  of  die 
other  coparcener ;  and,  upon  a  fpecial  verdid  found, 
it  was  obje&ed  in  his  behalf,  that  the  devife  was  void 
as  to  one  moiety,  but,  this  being  over-ruled,*  it  was 
then  obje&ed  that  the  bringing  of  this  eje&nent 
againft  the  heir  of  the  coparcener,  for  this  moiety, 
admitted  the  plaintiff  te  be  out  of  poflei&on  for  twenty 
years;  and  then  he  was  barred  by  the  ftatute  of 
limitations. 

The  court,  however,  laid  it  down,  that  the  ftatute 
of  limitations  never  runs  againft  a  man,  but  where  he 
is  actually  oufted  or  difleifed:  and  true  it  is,  one 
tenant  in  common  may  diffeife  another ;  but  then  it 
muft  be  done  by  adual  difleifin,  and  not  by  bait  per- 
ception  of  the  profits  only. 

Koe  T.  S  33.  In  ejedment,  a  verdid  was  found  for  the 

i^oOwq.        Plaintiff,  fubjeft  to  the  opmion  of  the  court,  whether 
54<*  the  plaintiff's  right  of  recovery  was  not  barred  by  the 

ftatute  of  limitations. 

The  leffors  of  the  plaintiff,  who  were  lords  of  the 
manor  of  Beddington  in  Surry y  fought  to  recover  the 


*  It  was  contended  that  the  grandbn  took  one  moictj  hj 
derccnt.— Vide  i  SM.  t^t. 

lands. 
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lands,  as  parcel  of  the  manor,  againft  the  defendant  f 
who  was  redor  of  the  pariih,  and  claimed  them  as 
parcel  of  the  re&orial  glebe.  The  lords  of  the  manor 
.had  a  right  of  prefentation  to  the  redory,  and  were 
alfo  entitled  to  a  portion  of  the  tithes.  At  various 
times,  there  had  been  a  mutual  exchange  of  landg 
and  tithes,  between  the  lords  of  the  manor  and  the 
redors  which  had  given  rife  to  much  confufion  con- 
cerning their  refpedive  rights.  To  prove  pofleifion  in 
the  leflbrs  of  the  plaintiff,  a  deed  was  produced,  dated 
in  1703,  by  which  the  then  lord  of  the  manor  de- 
mifed  to  the  redor  the  lands  in  queftion,  for  forty 
years,  referving  a  certain  rent :  and  the  redor  cove* 
nanted  with  the  leiTor,  that  he  and  his  heirs  fhould 
have  the  tithe  of  oats  of  the  parifh.  The  redors 
continued  to  hold  the  pofleffion  after  the  expiration  of 
the  leafe,  but  withheld  the  rents  for  upwards  of  twenty 
years,  and  the  lords  of  the  manor  continued  to  take 
the  tithe  of  oats. 

The  court  was  of  opinion,  that  poffibly,  at  the  time 
when  the  rent  was  withheld,  it  was  agreed  between  the 
then  redor  and  the  lord  of  the  manor,  that,  if  the 
latter  were  permitted  to  receive  the  tithe,  as  before, 
the  former  fhould  be  permitted  to  retain  the  land  dc* 
mifed;  and,  therefore,  that  the  poiTeilion  of  the  land  by 
die  redor  was  not  adverfe,  fo  as  to  let  in  the  operation 
of  the  ftatute  of  limitations. 

S  34*  'With  refped  to  the  perfons  and  eftates,  to  To  whi^ 

which  the  ftatutes  of  limitation  extend ;  all  natural  ?!5jf^*  *"^ 

penons,  and  all  eitates  m  land,  whether  freehold  or  Sututci  cz- 

fpr  ^•"^ 
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for  jrcars,  are  ^litfain  them ;  and  alfo  cuftotnary  rentt^ 
2lnft.95.       of  vhich  feifin  i|  the  proper  proof,  and   fuit    and 

fervice. 

Gilb.  Ten.  %  35.  The  fts^tes  of  Umitation  extend  to  cc^ybold 

^  Term  Rep.    ^^^^>  ^^^  xh^t  z&z  were  made  for  the  pre£ervatioi> 
>72*  of  public  quiet,  and  no  ways  tend  to  the  prejudice  of 

the  lord  or  tenant.  And  a&ions  concerning  copy^* 
holds  are  as  fully  and  plainly  within  the  words  of 
thefe  ads,  as  any  other  a^ons ;  and  fo  there  is  no 
reafon  to  exclude  them  from  the  meaning* 

§  36.  Offices  are  held  to  be  within  the  meaning  of 

the  ftatutes  of  limitation ;  and,  in  the  late  conteft  for 

6  Bio.  Par.      the  office  of  Lord  Great  Chambe^rlain,  all  the  Judges 

**  '*  '  were  of  opinion,  that  the  right  of  Lord  Percy ^  and 

alfo  that  of  the  Dutchefs  of  Atbolj  to  diat  office,  weiv 

barred  by  the  ftatutes  of  limitation. 

Kalinm  §  ^J*  It  has  been  ftated,  that,  by  the  common  law^ 

Tcmpus      .   ^^  prefcription  could  be  maintained  againft  the  king ; 

nor  was  he  bound  by  the  ftatute  32  Hen.  8.  .And 
Lee  V.  Norris»  ^^  privil^e  extended  to  his  leffee :  as',  where  A^  had 
Cro.Eliz.3^.  ^  igjj-g  foj.  ninety-nine  years  from  the  crown,  and  was 
59.  out  of  pofleffion  for  more  than  twenty  years }  yet  lie 

recovered  in  ejedment :  for  A.^s  poffeffion  was  that  of 
the  king,  againft  whom  the  want  of  poiTeffion  could 

« 

not  legally  be  objedked. 

§  38.  By  the  ftatute  ±1  Jac.  1- •  c.  2*  it  tras 
enaded,  that  a  quiet  and  uninterrupted  enjoyment,  for 
fixty  years  before  the  paffing  of  that  ad,  of  any  eftato 

originally 
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originally  derived  from  the  crown,  fliould  bar  the 
crown  from  any  right  or  fuit  to  recover  fuch  eftate, 
under  pretence  of  any  flaw  in  the  grant,  or  other  defed 
of  title: 

§  39*  This  ad,  at  the  time  it  was  made,  fecured 
the  rights  of  fuch,  as  could  prove  a  pofleffion  of  fixty 
years  J  but,  from  its  very  nature  was  continusdiy 
diminifhing  in  its  effed,  and  departing  from  its  prin- 
ciple :  fo  that  fome  new  law  became  every  d^y  more 
neceflary,  to  fecure  the  pofleflions  of  the  fubjed  from 
the  claims  of  the  crown.  It  was  therefore  ena&ed, 
by  Ae  ftatute  gG^o.  3.  c.  16.  **  That  the  king's  ma- 
^^  jefty,  his  beirs  or  fucceffors,  fliail  not  at  any  time 
*^  hereafter  fue,  impeach,  queftion,  or  implead  any 
^  perfon  or  perfons,  bodies  politic  or  corporate, 
^  for  or  in  anywife  concerning  any  manors,  lands, 
^  tenements,  rents,  tithes,  or  hereditaments  whatfo* 
**  ever,  (other  than  liberties  or  franchifcs),  or  for  or. 
**  in  any  wife  concerning  the  revenues,  iflues,  or 
**  profits  thereof,  or  make  any  title,  claim,  challenge, 
**  or  demand,  for  or  into  the  fame,  by  reafon  of  any 
**  right  or  title,  which  hath  not  firft  accrued  and 
^  grown,  or  which  fhall  not  hereafter  firfl  accrue  and 
•*  grow,  within  the  fpace  of  fixty  years  next,  before 
the  filing,  ifluing,  or  commencing  of  every  fuch 
action,  bill,  plkint,  information,  commiffion,  or 
^  other  fuit  or  proceeding,  as  fhall  at  any  time  of 
**  times  hereafter  be  filed,  iflued^  or  commenced,  or 
**  recovering  the  fame  or  in  refpeft  thereof}  unlefs 
•*  his  majefty,  or  fome  of  his  progoiitors,  prede- 
**  ceilbrs,  or  anceflors^  heirs,  or.  fuceeflbrs,  or  fome 

. "  other 
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^  odier  perfon  or  pcrfons,  bodies  politic  or  corporate^ 
^  under  whom  his  majefty,  his  heirs  or  fucceflbrs^ 
*^  any  thing  hath  or  lawfully  claimeth,  or  {hall  have 
^  or  lawfully  claim,  have  or  fliall  have  been  anfwered 
^^  by  force  and  virtue  of  any  fuch  right  or  title  to  the 
^  {ame  rents,  revenues,  iflues  and  profits  thereof,  or 
^  the  rents,  iflues,  and  profits  of  any  honor,  manor, 
^  or  other  hereditaments,  whereof  the  premiles   in 
^  queftion  fliall  be  part  or  parcel,  within  the  fpace  of 
'^  fixty  years ;  or  that  the  lame  have  or  fliall  have 
**  been  duly  in  charge  to  his  majefty  or  fome  of  his 
^  progenitors,  pfedeceflbrs,   or  anceftors,   heirs,  or 
**  fucceflbrs,  or  have  or  fliall  have  (lood  infufer  of. 
^  record,  within  the  faid  fpace  of  fixty  years." 

WhaPcrCoot       §  40.  There  are  feveral  perfons  and  eflates,  not 

a^  not  withia  Comprehended  within  the  flatutes  of  limitation ;  and 

thcfieSuttttei.  ^hich,  therefore,  are  not  afieded  by  being  out  of 

,  pofleflion  for  any  indefinite  time. 

Ecdefiaftical        $  41.  Ecdefiaftical  corporati(»is,  and,   generally, 
CorponttioDf-  ^  ecclefiafUcal  perfons  who  are  feifed  in  right  of 

their  churches,  and  have  not  an  abfolute  eftate  in 

their  pofleflions,  being  reilrained  from  alienation  by 

Magdalen       feveral  pofitive  ftatutes,  are  not  bound  by  any  of  the 

CoU.  Cafe,      ftatutes  of  limitation ;  and,  therefore,  cannot  bar  their 
Tit.  35.  .  .  .  r       i_ 

fucceflbrs   by  negle£Hng  to  bring  adions    for  the 

recovery  of  their  pofleflions,  within  the  time  prefcribed 

by  thofe  ftatutes :  and  this  agrees  with  the  principles 

Lib.  5.  €.  29.  of  old  law,  as  laid  down  by  Bradon. — lUud  emm^  ui 

^*  videtur  obfirvariy  deberet  de  jure  et  feodo  ecckJU^  Ji 

reSoT  clameum  non  oppofuerit^  quod  ecckjia  non  praju-^ 

dicatur^ 
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dicatur^  cum  fungatur  vice  minoris^  non  magis    quam 
minori  Ji  cujlos  clameum  non  appofuerit. 

Where  an  ^cclefiaftical  pcrfon  neglefts  to  bring  his   ^^"^^  35^« 
aftion  wid%  /the  time  required,  he  himfelf  will  be 
barred,  bitr^ot  hie  fucceflbn 

r 
S  4«.  There  is  no  limitation  as  to  the  time  within  Advowfoni, 

which  any  adlions    touching    advowfons    are    to   be 

brought ;  at  lead,  none  later  than  the  time  of  Rich,  i . : 

for,  by  the  ftatute  i  Mary  fed.  4.  it  is  enacted,  that 

the  ftatute  3  a  Hen.  8.  fhall  not  extend  to  a  writ  of 

right  of  advowfon,  quare  impedit^  darrein  prefentment^ 

&fr. ;  and,  by  the  ftatute  7  Ann  c.  18.  it  is  enafted, 

that  no  ufurpalion  fliall  difplacc  the  eftate  of  the  patron, 

and  that  he  may  prefent  on  the  next  avoidance*  as 

though  there  had  not  been  any  ufurpation  ;  which  pro-    i  Inft.  iija. 

vifion,  in  effed,    takes  away   all   limitations  of  fuits  '*' 

about  the  right  of  patronage. 

■ 
S  43.  Tithes  are  not  within  the  ftatutes  of  limita-  Quiltcry. 

tion ;  and,  in  a  cafe  where  a  bill  was  filed  in  the  Court    oilb.  R.i2*8, 

of  Exchequer  for  tithes,  the  court  would  not  ajlow  a 

plea  of  the  ftatute  of  limitations:   and  Lord  Chief 

Baron  Gilbert  faid  the  reafon  was,  that  tithes  were  not 

of  the  nature  of  thofe  demands,  which  were  intended 

to  be  barred  by  that  ftatute, 

S  44-  Where  a  rent  is  created  by  deed  or  grant^^of  Rents  created 
which  the  commencement  can  be  fliewn,  it  is  uot  with-  ^^1  ^rt\ . 
in  the  ftatutes  of  limitation. 

VojL.  ni,  O  0  S  45-  Whew 
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Foftcr'sCafe,       §  45.  AVhere -/f.,  by  deed  indented,  made  a  feoff* 
^^'  nient  in  fee  to  B.  and  his  heirs,  rendering  1  o  j.  ^^ 

annum  rent  to  yf  •  and  hig  heirs ;  of  which  rent,  the 
heirs  of  A.  had  not  been  feifed  for  forty  years  :  It  waf 
determined,  that  they  might  diftrain  for  it.     For  the 
itatute    31  Hen.   8.    was  intended  to  operate  only 
where  the  avowant  was  driven  to  allege  a   feiiin  by 
fdrce  of  fome  old  ftatute  of  limitation ;  and  that  was, 
when  the  feiiin  was  material,  and  of  fuch  force,  that 
it  ihould  not  be  avoided  in  avowry, .  although  it  were 
by  encroachment,    as  between  the  lord  and   tenant. 
But,  in  the  cafe  of  refervation  or  grant  of  a  rent,  there 
the  deed  is  the  title,  and  the  beginning  thereof  appears  : 
no  encroachment,  in  that  cafe,  fhall  hurt,  nor  is  any 
feifin  material.     And  this  conftruftion  ftands  with  the 
words  of  the  aft.     *'  No  man  fhall  make  avowry,  and 
**  allege  feifin,**  fcfr. ;  by  which  it  appears,  that  that 
branch  extends  only  where  the  avowant  ought  to  allege 
feifin ;  but,  where  no  feifin  is  requifite,  it  is  out  of  the 
words  and  intent  of  the  a£l :  for  it  intends  to  limit  a 
time  for  the  feifin ;  which  feifin  is  required  by  law  to 
be  alleged,  and  not  to  compel  any  one  to  allege  feifin, 
where  feifin  is  not  neceffary  before. 

flnft.  115 tf.        S  4^-  The  exemption  of  rent,   from   the   ftatute 

32  Hen.  8.  fhould  be  underftood  with  this  qualification, 
that  the  certainty  of  the  rent  fhould  appear  in  the 
deed ;  becaufe,  otherwife,  the  quantum  of  the  rent  is 
no  more  afcertained  by  the  deed  than  if  there  was  not 
one  exifUng.  If,  therefore,  the  rent  is  created  by  re- 
ference to  fomething  out  of  the  deed,  as  by  referving 
fuch  rent  as  the  perfon  referving  pays  over,  without 

cxprefHng 


J 
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cxprdSng  what  that  is ;  and  the  latter,  not  having 
4;ommenced  by  deed,  is  one,  of  which  feifin  is  the 
proper  proof :  in  fuch  a  cafe,  feifin  is  equally  necef-   Collins  t. 

J  'riiii  Goodal, 

fary  to  both  rents,  and,  conlequently,  both  ought  to    2  Vcm.  255, 
be  equally  deemed  within  the  ftatute  3a  Hen.  8.  ^'^' 

§  47.  Fealty  is  within  the  letter  of  the    ftatute  Fealty,  &c. 
32 //<?«.  8.;  yet  Lord  CokehjSy  that,  and  all  other   310(^^^/96! 
accidental  fervices,  as  heriot  fervice,  or  to  cover  the 
lord's  hall,  and  the  like,  (for  that  they  may  not  hap- 
pen within  the  times  limited  by  that  aft^^  are,  by  con- 
ftru£Hon,  out  of  the  meaning  of  it.* 

§  48.  Bond-debts,  and  other  fpecialties,   are   not  Bonds,  Debts, 

within  the  ftatutes  of  limitation  j  but,  where  an  afliion  ofwald  t. 

is  brought  on  a  bond,  and  the  money  does  not  appear  ^5S^'' 

to  have  been  demanded,  or  intereft,  within  twetity  years,  270. 
this  amounts  to  a  prefumption  that  it  has  been  paid. 

§  49.  The  ftatute  32  Hen*  8.  contains  a  faving  for   Savrngsmtht 

Stat'itcfi  of 

infants,  married  women,  perfons  in  prifon,  or  out  of  Limiiation. 
the  realm,  provided  they  bring  their  writs  or  aftions, 
or  make  their  avowries,  within  fix  years  after  the  re- 
moval of  their  difablities, 

m 

1 

§  50.  By  the  ftatute  21  Jac.  i.  c.  2.  it  is  further 
cnafted,  "  That,  if  any  perfon,  Ssfr.  that  is  or  fliall  be 
**  entitled  to  fuch  a  writ  or  writs,  or  that  hath  or  fhall 
"  have  fuch  right  or  title  of  entry,  be  or  (hall  be,  at 
**  the  time  of  the  faid  right  or  title  firft  defcended, 
**  accrued,  or  fallen,  within  the  age  of  twenty-one 
**  years,  feme  covert,  non  compos  mentis^  imprifoned. 


O02 


u 


or 
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^'  or  beyond  the  feas,  fuch  perfon,  Isft.  and   his  and 
^^  their  heir  and  heirs,  ihall  or  may,  notwkhftandmg 
*'  the  faid  twenty  years  be  expired,  bring  his  a^on  or 
^*  make  his  entry,  as  he  might  have  done  before  this 
**  aft,  fo  as  fuch  perfon,  fefr.  or  his  and  their  heir 
**  and  heirs  fhall,  within  ten  years  next  after   his   and 
♦'  their  full  age,  difcoverture,  coming  of  found  mindt 
**  enlargement  out  of  prifon,    or  coming   into    this 
•*  realm,  or  death,  take  benefit  of  and  fue  for  the 
**  fame,  and  at  no  time  after  the  faid  ten  years.*' 


§  51.  Upon  the  conftruftion  of  this  claufe  it 
Doe  ▼  f  nes    ^^^^  held,  that  the  difabilities  here  mentioned,  mufi: 

4  Term  Rtp.    gxifl  at  the  time  when  the  right  firft  accrues :  for,  if 

3C0. 

Tit.  35.  the  time  once  begins  to  run,  no  fubfequent  difability 

will  avail. 

Kjng  V.  §  52.  In  a  modern  cafe,  the  Court  of  King's  Bench 

^Bl^T  R       app-^rs  to  have  been  of  opinion,  that  the  ftatute  of 
*86.  limitations  extends  to  perfons  in  Scotland:  for  the  fta^ 

tutes  21  Jac.  I.  and  ^Ann^  were  both  exprefs,  that 
the  party  to  be  excufed  muft  be  beyond  feas.  Before 
the  Union,  England  w^s  aMMii  of  itfelf;  fince  the 
Union,  Scotland  is  made  a  part  of  it ;  and,  therefore, 
a  perfon  in  Scotland  is  not  out  of  the  realm. 

Where  Equi-       §  53*  The  flatutes  of  limitations  only  fix  certsdn 
ty  adopts  the    periods,  within  which  different  real  and  perfonal  aftions 

Doarine  of       *  ^  * 

Limitations,  may  be  brought  in  the  courts  of  common  law,  and, 

1     .    aym.  ^j^e^efoj-^,  do  not  extend  to  fuits  in  equity.     But,  the 

n-^"^'^'  ^fv  limitation  of  fuits  being  founded  in  public  convenience, 

B.3.  c.  i.tj.  wd 
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and  attended  with  fo  much  utility,  the  courts  of  equity 
have  adopted  the  principles  eftabUfhed  by  thefe  flatutes, 
ae  pofitive  rules  for  their  own  conduQ:. 

§  54.  It  has  therefore  been  long  fettled,  that,  where  White  t. 
a  mortgagee  has  been  in  poffeffion  for  twenty  years,  2  Vent.  34<x 
that  circumftancc  may  be  pleaded  to  a  bill  to  redeem  j  * 
becaufe,  in  that  cafe,  the  Court  of  Chancery  confiders 
-  the  right  of  redemptipn  to  have  been  abandoned.     But   Aggat  r. 
Lord  Hardwicke  fays,  that  infifting  on  length  of  time   ^*^^  ^^ ?• 
againfl:  a  bill  to  redeem,  is  only  a  kind  of  equitable 
bar,  and  taken  \>j  way  of  analogy  to  the  fta^te  of 
limitations* 

§  ^^.  There  are,  however,  feveral  cafes,  in  which 
courts  of  eKjuity  have  refufed  to  adopt  the  principles 
of  the  ftatute  of  limitations.     Thus,  it  is  generally 
£ud,  that  a  trufl  is  not  within  the  ftatute  of  limitations  ; 
but  this  propofition  is  only  applicable  to  cafes,  arifing  %  p.  w.  145. 
between  the  <ejiuique  truft  and  his  truftee,  where  there 
is  no  adverfe  poiTeilion.     And  Lord  Hardwicke  fays,  Llcwellin  ▼. 
this  rule  holds  only  as  between  cejluique  truft  and  his   j/vin^Ab! 
truftee  on  the  one  fide,  and  ftrangers  on  the  other :   125.  pi.  i. 
for  that  would  be  to  make  the  ftatute  of  no  force  at 
all ;  becaufe  there  is  hardly  any  eftate  of  confequence 
without  fuch  truft,  and  fo  the  aft  would  never  take 
place.    Therefore,  when  a  cejluique  truft  and  his  truf- 
tee are  both  out  of  poffeffion,  for  the  time  limited,  the 
party  in  poffeffion  has  a  good  bar  againil  both  of 
them. 

S  5^-  Where 


S66 
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$  56.  Where  fraud  is  charged,  the  defendant 
not  plead  the  flatute  of  limitations  to  the  difcovery  of 
his  title,  but  muft  anfwer  to  the  fraud« 


BickncD  ▼. 
Goughy 
3  Atk.  558, 


LIcwtHyn  t. 
Mack  worth  9 
15  Vin.  Ab, 
125.  pL  8. 


5  S7-  A  bill  was  brought  for  the  difcovery  of  the 
defendant's  title,  charging  fraud  in  the  defendant,  and 
praying  to  be  let  into  poflefTion  of  the  eftate.     Tba 
defendant  pleaded  the  ilatute  of  limitations,  both  to 
the  difcovery  and  relief. 

Lord  Chancellor. — ^I  am  of  opinion,  the  defendant 
cannot  plead  the  flatute  of  limitations  to  the  difcovery, 
but  mufl  anfwer  the  fraud  ;  and  that,  as  the  defendant 
has  pleaded  it,  it  is  in  the  nature  of  a  demurrer :  for, 
the  defendant  not  averring  any  fa£t  to  which  the  plain- 
tiff" might  reply,  but  refting  it  on  fads  of  the  plaintifPs 
own  (hewing,  if  I  was  to  allow  the  plea,  the  plaintiff 
could  not  take  exceptions  to  the  anfwer ;  and,  there* 
fore,  overruled  the  plea. 

§  58.  In  another  cafe,  Lord  Hardwicke  is  reported 
to  have  faid/~**  There  may  be  a  cafe,  where  the  cir* 
*^  cumftance  of  concealing  a  deed  fliall  prevent  the  fta** 
*'  tutes  barring ;  but  then  it  mujl  be  a  voltmtary  and 
**  fraudulent  detaining :  for,  to  fay  that  merely  having 
*'  an  old  deed  in  one's  poifeflion,  fhall  deprive  a  man 
**  of  the  benefit  of  the  aft,  is  going  too  for,  and  would 
•*  be  a  hard  conftrudion  of  a  flatute  for  quieting  pof* 

^^  fefTions.    It  mufl,  therefore;i  be  an  intentional  con* 
^'  cealment." 


S  59-  A 
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S  59.  A  legacy  given  out  of  real  property,  is  only    1  Vera.  2y5. 
recoverable  in  a  court  of  equity,  and  therefore  is  not 
within  the  ftatute  of  limitations ;  from  which,  it  fol- 
lows,^ that  length  of  time  alone  will  not  bar  it,  but  it 
will  raifc  a  prefumption  of  payment,  which,  unlefs  re-   Fothcrby  r; 
pelled  by  evidence  of  particular  circumftances,  will  be  ^  vcra  ai . 
conclufive. 

§  6o.  In  a  modern  cafe,  where  a  bill  was  brought  Jones  ▼. 
for  the  payment  of  a  legacy,  which  was  refifted  on  the  aVcUuntii" 
ground  of  prefumed  payment,  arifing  from  the  length 
of  time  that  had  elapfed  without  any  demand,  which 
was  above  forty  years ;  and,  becaufe  the  reprefenta- 
tives,  both  real  and  perfonal,  and  all  the  perfons  who 
could  throw  any  light  upon  the  fubjefl:,  were  dead : 
Lord  Commiflioner  Eyre  faid,—  "  It  is  a  prefumption 
**  of  fe£l,  in  legal  proceedings  before  juries,  that 
"  claims,  the  moft  folemnly  eftablilhed  on  the  face  of 
"  them,  vAW  be  prefumed  to  be  fatisfied  after  a  cer- 
•*  tain  length  of  time,  courts  of  equity  would  do  very 
**  ill  by  not  adopting  that  rule.  So  effential  is  it  to  ^ 
**  general  juftice,  that,  though  the  prefumption  has 
**  often  happened  to  be  againft  the  truth  of  the  fa£k, 
**  yet  it  is  better  for  the  ends  of  general  juftice,  that 
"  the  prefumption  fhould  be  made  and  favoured,  and 
*'  not  be  eafily  rebutted,  than  to  let  in  evidence  of  de- 
**  mands  of  this  nature,  from  which  infinite  mifchief 
"  and  injuftice  might  arife." 

§  61.  It  is  faid  that,  if  a  perfon  fues  in  Chancery,   Gilbert  t. 
and,  pending  the  fuit  there,  the  ftatute  of  limitations  ^  Vcrii!"co3. 
attaches  on  his  demand,  and  his  bill  is  afterwards  dif- 
2  miffed. 


I  •- 


/ 
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Mackenzie  T.  nufled,  the  matter  being  properly  determinable  at  lair^ 
tBro.^pTri?  ^^  co^rt  ^^  prefervi;  the  plajjntirs  ri^ht,  and  will 
Ca,  282.  dir^d  that  the  dlfendants^  (hall  not  plead  the  flatute  of 
>non.  2  Cha.  lioAatians,  in  bar  to  the  deni^.  But,  in  azfother 
^  *'?•         caft^  it  was  laid  that  the  Court  of  Chancery  ;would 

not  allow  die  ftatute  of  limitations  to  be  pleaded^ 
unlefs  the  party  in  fuch  fuit  was  flayed  hj  a£t'  of  the 
court,  as,  by  an  injundion. 
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